Missouri  Attorney  General's  Opinions  - 1944 


Opinion 

Date 

Topic 

Summary 

3-44 

Jan  11 

PENAL  INSTITUTIONS 

-OUTSTANDING 

DUPLICATE  DRAFT. 

Statute  provides  no  way  to  clear  records  on  outstanding  duplicate 

draft. 

3-44 

Jan  12 

STATE  TREASURER- 

AUTHORITY  AS  TO 

OUTSTANDING 

CHECKS. 

Where  State  Treasurer  issued  a check  as  provided  by  statutes  and  the 
same  is  lost,  he  may  require  bond  before  issuing  duplicate  check— 
Commissioners  of  the  Department  of  Penal  Institution  shall  have  power 

to  execute  such  bond. 

3-44 

Apr  21 

BONDS. 

Penal  Commissioners  personally  liable  on  bond  to  State  Treasurer. 

3-44 

Oct  6 

PENAL  INSTITUTIONS. 

Agricultural  products  produced  by  convict  labor  can  be  shipped  to 
another  state  for  use  by  that  state. 

5-44 

Apr  19 

ELECTIONS. 

Candidate  can  seek  nomination  for  more  than  one  office  on  the  same 

party  ticket. 

7-44 

Jan  6 

BONDS. 

1)  Payment  of  premium  on  surety  bond  not  mandatory  on  county 
court.  2)  County  court  not  authorized  to  pay  part  of  bond  premium. 

7-44 

Nov  17 

SPECIAL  ROAD 

DISTRICT. 

OFFICERS. 

Unless  the  statutes  prescribe  a salary  for  the  treasurer  of  a special  road 
district,  his  services  are  deemed  to  be  gratuitous. 

9-44 

Mar  21 

HABEAS  CORPUS  AD 

PROSEQUENDUM. 

The  appearance  of  persons  imprisoned  may  be  secured  by  writ  of 
habeas  corpus  ad  prosequendum  in  order  to  prosecute  them  on 
indictments  for  a felony  in  another  jurisdiction  in  Missouri. 

9-44 

Sept  14 

RECORDER  OF  DEEDS. 

Must  collect  and  account  for  fees  for  recording  deeds  and  other 
instruments  recorded  by  county. 

10-44 

Aug  24 

CONSERVATION 

COMMISSION. 

CONSTITUTION. 

Conservation  Commission  is  unauthorized  to  pay  out  public  funds  for  a 
short-term  insurance  policy  on  conservation  agents  for  two-day  open 

deer  season. 

11-44 

Mar  22 

STATUTE  OF 

LIMITATIONS. 

Under  Section  1015,  R.  S.  Mo.,  1939,  actions  against  circuit  clerk  and 
ex-officio  recorder  for  liability  incurred  by  acts  in  official  capacity  must 
be  brought  within  three  years  from  date  cause  accrues  in  the  absence 
of  a showing  of  fraud  or  concealment. 

12-44 

Apr  20 

PRIMARY. 

CANDIDATES. 

Last  filing  date  for  candidates  for  August  1944  primary  is  April  25, 

1944. 

12-44 

Apr  28 

SCHOOLS. 

Judges  and  Clerks  of  School  elections  not  criminally  liable  for  opening 
ballot  boxes  after  school  election,  provided  there  is  no  violation  of  Sec. 

4357,  R.S.  Mo.,  1939. 

13-44 

Feb  15 

PROBATION  AND 

PAROLE. 

DESTRUCTION  OF 

RECORDS. 

Board  of  Probation  and  Parole  has  no  authority  to  destroy  permanent 
files  and  records  of  department. 

13-44 

Mar  7 

CHILDREN. 

ADOPTION. 

Court  is  authorized  under  Section  9611B,  Laws  of  1941,  page  319,  to 
issue  order  allowing  inspection  of  records  and  files  in  adoption  cases. 

13-44 

Nov  21 

CRIMINAL  LAW. 

Officers  of  Board  of  Probation  and  Parole  may  not  exercise  powers  of 
arrest  provided  by  Sec.  9162,  R.  S.  Mo.,  1939,  as  far  as  judicial  paroles 

are  concerned. 

14-44 

Mar  22 

APPROPRIATION. 

KOCH  HOSPITAL,  ST. 
LOUIS,  MO. 

Section  7 of  the  Appropriation  Act  of  1943,  Laws  of  1943,  Page  22  and 
23,  and  Section  15181,  Revised  Statutes  of  Missouri,  1939,  construed. 

16-44 

Aug  22 

TOWNSHIP 

ORGANIZATION. 

Annual  settlement  with  the  county  clerk  by  township  trustee  required 
by  Section  13967,  R.  S.  Mo.  1939,  but  audit  of  the  books  and  accounts 
of  the  township  trustee  by  the  county  clerk  is  not  required  by  law. 

16-44 

Sept  20 

CONFEDERATE 

HOME. 

In  the  event  of  failure  of  Legislature  to  comply  with  terms  of  deed  and 
statute  in  maintaining  Home  and  its  inmates,  State's  title  cannot  be 
divested  without  consent  of  Legislature. 

16-44 

Oct  13 

SCHOOL  DISTRICTS. 

School  Board  has  no  power  to  spend  district's  money  for  public  road 

purposes. 

18-44 

Jan  24 

Captain  Osro  Cobb 

WITHDRAWN 

18-44 

May  1 

ELECTIONS. 

Declaration  of  candidacy  required  by  Sec.  11550  R.  S.  Mo.,  1939,  may 
be  signed  and  filed  by  duly  authorized  agent. 

19-44 

Mar  8 

TAXATION  AND 

REVENUE. 

Tax  deed  conveying  land  of  army  inductee  should  not  be  made  and 
delivered  until  after  full  compliance  with  Soldiers'  and  Sailors'  Relief 

Act. 

19-44 

Mar  25 

HOSPITALS. 

MUNICIPALITIES. 

City  ordinance  did  not  provide  authority  for  use  of  hospital  fund  in  the 

erection  of  an  addition.  If  doubt  arises  out  of  the  use  of  words 

employed,  it  is  to  be  resolved  in  favor  of  the  public  and  in  favor  of 
limiting  the  expenditures  of  the  appropriation  to  the  express  terms  for 

which  it  was  made. 

19-44 

Sept  21 

Mr.  Robert  L.  Cowan 

WITHDRAWN 

20-44 

Jan  20 

TAXATION. 

County  Court  cannot  increase  a year's  tax  levy  to  produce  an  amount  in 
excess  of  10%  of  the  previous  year's  levy;  how  illegally  paid  tax  can  be 

recovered. 

20-44 

Feb  16 

SCHOOLS. 

Directors  of  Consolidated  Schools  may  not  invest  surplus  building  funds 

DIRECTORS. 

in  United  States  Bonds. 

20-44 

Mar  22 

SPECIAL  ROAD 

DISTRICTS. 

Current  revenue  may  be  applied  only  to  current  debts,  and  back  and 
outstanding  warrants  may  be  paid  only  from  surplus  and  delinquent 

taxes. 

20-44 

June 

12 

PUBLIC  OFFICERS. 

Section  10342  A,  Laws  of  Mo.,  1943,  p.  890,  is  not  retroactive  in 
requiring  terms  of  new  teacher's  contract  to  be  same  as  terms  of 
teacher's  contract  for  year  preceding  effective  date  of  act. 

22-44 

Aug  15 

ELECTIONS. 

ABSENTEE  BALLOTS. 

If  a person  in  the  armed  services  of  the  United  States  applies  only  for  a 
primary  election  ballot,  he  would  not  automatically  be  entitled  to  have 
a general  election  ballot  forwarded  to  him  without  a new  application 

therefor. 

24-44 

Jan  25 

ELECTIONS. 

Amending  absentee  voting  laws. 

24-44 

Jan  26 

PURCHASING  AGENT. 

An  employee  of  a department  may  be  designated  to  certify  as  to 
sufficiency  of  appropriations  and  allotments  on  purchases  through 
purchasing  agent. 

24-44 

Jan  31 

APPROPRIATIONS. 

Deficiency  bill  pay  tuition  of  Negro  students  at  out-state  schools,  is 
valid,  even  tho  obligation  was  illegally  incurred. 

24-44 

Feb  1 

COUNTY 

SUPERINTENDENT  OF 

PUBLIC  SCHOOLS. 

In  determining  qualifications  of  county  superintendent  for  public 
schools  as  to  whether  this  officer  has  taught  or  supervised  schools  as 
his  chief  work  at  least  two  of  the  eight  years  next  preceding  election  or 
appointment,  the  sum  derived  by  adding  one  school  year  to  a number 
of  days  accumulated  during  the  course  of  eight  years  is  authorized  by 
this  statute.  Aggregate  of  teaching  or  supervision  must  be  the  total  of 
two  years  and  must  be  taken  from  the  eight  years  preceding  election 
or  appointment. 

24-44 

Feb  3 

APPROPRIATIONS. 

House  Bills  408  and  657:  Consistent  concurrent  appropriations  are  not 
prohibited;  Department  of  Resources  and  Development  has  charge  of 

State  Museum  or  Missouri  Resources  Museum. 

24-44 

Feb  11 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

Qualification  requirements  prescribed  in  Section  10609  of  House  Bill 

No.  94,  page  891.  Laws  of  Missouri,  1943,  for  County  Superintendent 
of  public  schools  have  been  met  by  Mrs.  Nannie  Coward. 

24-44 

Mar  30 

APPROPRIATIONS. 

Funds  appropriated  by  House  Bill  4,  62nd  General  Assembly,  Extra 
Session,  only  available  to  State  Board  of  Education,  but  that  Board  may 
allot  funds  to  Commission  for  Blind  for  rehabilitation  purposes. 

24-44 

Apr  7 

STATUTES  IN 

EXPERIENCE. 

Statutes  should  be  construed  broadly  enough  to  carry  out  intention  of 
Legislature.  Sec.  8195,  R.  S.  1939,  does  not  confine  those  eligible  for 
appointment  to  those  experiences  "within"  the  building  & loan 

business. 

24-44 

Apr  19 

CONSTITUTION. 

GOVERNOR'S  SPECIAL 

MESSAGE. 

House  Bill  No.  15  constitutional;  the  amendment  comes  within  the 
terms  of  the  Governor's  Special  Message. 

24-44 

May  3 

OFFICERS. 

Compensation  of  State  Service  Officer  may  not  be  increased  during 
present  term  to  $3600.00  as  provided  by  House  Bill  No.  28,  62nd 

General  Assembly. 

24-44 

May  10 

STATE  BUILDING 

COMMISSION. 

Circumstances  under  which  contracts  may  be  let  on  a fee  basis. 

24-44 

May  18 

Hon.  Forrest  C. 

Donnell 

WITHDRAWN 

24-44 

May  19 

DEFICIENCY 

APPROPRIATIONS. 

Invalid  when  passed  by  satisfy  claims  arising  out  of  a contract  or 
agreement  made  in  violation  of  the  State  Budget  Act. 

24-44 

June 

15 

GEOLOGIST. 

May  employ  assistants  on  monthly  salary  basis,  if  salary  is  not  in  excess 
of  daily  maximum. 

24-44 

June 

21 

APPROPRIATIONS. 

Section  6,  H.  B.  657,  Laws  of  1943,  page  278,  in  providing  funds  for 
relief  of  sheriffs  who  incurred  expense  without  Governor's  warrant  is 

invalid. 

24-44 

Sept  8 

CRIMINAL  LAW. 

Manner  of  executing  death  sentence  on  convict  restored  to  sanity  after 
sentence  to  death  by  hanging. 

24-44 

Dec  8 

GOVERNOR. 

Inspection  of  bonds  enumerated  in  Section  13086  R.S.  Mo.  1939  - 
Power  of  State  Officers  to  delegate  duty  of  inspection. 

25-44 

June 

27 

ASSESSORS. 

May  appoint  deputy  to  be  paid  out  of  the  fees  allowed  to  such 

assessor. 

26-44 

Jan  27 

COURT  JUDGES. 

1)  Associate  Judge  must  be  a resident  of  district  in  order  to  qualify; 
voluntary  departure  from  district  works  a forfeiture  of  office.  2) 

Sections  2475  and  1988,  R.S. Mo.  1939  construed. 

26-44 

Aug  15 

SCHOOLS. 

Board  of  Regents  of  State  Teachers  College  may  lease  facilities  of 
college  for  joint  use  with  Army  Hospital. 

26-44 

Oct  6 

ELECTIONS. 

In  St.  Louis  City  no  registration  number  is  required  to  be  placed  on 
ballots;  all  numbers  on  ballot  must  be  covered  by  sticker. 

27-44 

May  4 

RECORDER. 

Grantees  should  be  named  in  index  in  the  manner  their  names  appear 

in  deed. 

27-44 

July  17 

INSURANCE. 

Approval  of  Amendment  to  Articles  of  Incorporation  of  Physicians  Life 
and  Casualty  Company,  of  Springfield,  Missouri. 

27-44 

Aug  23 

INSURANCE. 

Approval  of  Minutes  of  special  meetings  of  directors  and  stockholder 
of  the  Commonwealth  Life  and  Accident  Insurance  Company  of  St. 

Louis,  Missouri. 

27-44 

Dec  19 

INSURANCE. 

Approval  of  Amendment  of  Articles  of  Incorporation  of  Commonwealth 
Life  and  Accident  Insurance  Company  of  St.  Louis,  a corporation  of 

Missouri. 

27-44 

Dec  27 

INSURANCE. 

Approval  of  Declaration  of  Intention  to  Form  Corporation  - St.  Louis 
Casualty  and  Surety  Company. 

28-44 

Jan  10 

COUNTY  CLERK. 

Not  the  duty  of  county  clerk  to  make  up  Delinquent  Personal  Tax 

Books;  County  Clerk  not  required  to  make  two  complete  sets  of  current 
personal  and  current  real  estate  Tax  Books. 

28-44 

Aug  22 

ELECTION  CONTESTS. 

Will  not  lie  in  elections  to  determine  municipal  form  of  government. 

28-44 

Nov  30 

TAXATION. 

Surplus  from  tax  sale  should  be  paid  to  person  entitled  thereto.  In  case 
of  redemption,  interest  should  be  charged  on  the  purchase  price,  costs 
and  subsequent  taxes  paid  by  purchaser. 

28-44 

Dec  13 

PURCHASING  AGENT. 

Section  56  of  House  Bill  408,  Laws  of  Missouri,  1943,  page  164,  does 
not  apply  to  the  purchase  of  automobiles  for  state  elective  officials. 

29-44 

Jan  31 

SCHOOLS  AND 

SCHOOL  DISTRICTS. 

School  property  does  not  revert  by  reason  of  the  temporary  non-use  of 
the  school  premises. 

29-44 

Feb  14 

SCHOOL  FUND 

LOANS. 

(1)  County  court  must  require  personal  security  for  all  school  loans 
whether  made  prior  to  or  after  passage  of  1943  laws.  (2)  Borrowers 
must  comply  with  provisions  of  Sec.  10386,  Laws  of  Mo.,  1943,  p.  883, 
whether  the  loan  was  made  prior  to  or  after  the  passage  of  this 

section. 

31-44 

Jan  26 

ELECTIONS. 

Absentee  votes  to  be  counted  by  four  disinterested  persons  appointed 
by  the  county  clerk  and  either  two  justices  of  the  peace  or  two 
members  of  the  county  court. 

31-44 

Feb  19 

PROBATE  JUDGE. 

May  obtain  a reasonable  allotment  to  care  for  necessary  stenographic 
services  provided  he  has  complied  with  the  provisions  of  the  County 
Budget  Law  and  the  county  has  budgeted  such  allotment. 

32-44 

Jan  12 

PROSECUTING 

ATTORNEY. 

ASSISTANT 

PROSECUTING 

ATTORNEY. 

Appointment;  liabilities. 

32-44 

Mar  29 

DEPARTMENT  OF 

AGRICULTURE. 

COMMUNITY  SALES. 

Section  2,  Paragraph  D.,  Laws  of  Missouri,  1943,  Page  311  construed. 

32-44 

June 

PROSECUTING 

Payment  of  statutory  fees  by  warrant  or  voucher  should  be  made  to 

12 

ATTORNEYS. 

prosecuting  attorney  and,  in  his  absence,  endorsed  by  assistant. 

32-44 

Sept  1 

INSURANCE. 

Persons  who  are  insurance  brokers. 

33-44 

Mar  3 

MOTOR  VEHICLES. 

Decision  of  Commissioner  as  to  type  of  motor  vehicle,  classification, 
computation  of  fees,  final  and  conclusive  on  all  licenses  issued 
pursuant  to  Section  8369,  Laws  of  Missouri,  1943,  Page  663  to  666 

inclusive. 

33-44 

Apr  10 

COUNTY  COLLECTOR. 

SCHOOL  FUNDS. 

Forfeited  commissions  and  penalty  adjudged  against  Collector  for 
failure  to  timely  account  for  tax  collections  goes  into  county  public 

school  fund. 

34-44 

Jan  20 

SCHOOLS. 

House  Bill  227,  Laws  of  Missouri,  1941,  authorizes  a common  school 
district  adjacent  to  a consolidated  district  to  become  consolidated  with 

such  consolidated  district  in  a certain  manner. 

34-44 

Apr  5 

CRIMINAL  LAW. 

Admissibility  of  evidence  of  prior  offenses  and  of  charges  under 
different  statutes.  Election  of  county  in  information. 

34-44 

Sept  23 

GENERAL  ELECTION. 

Where  political  party  fails  to  nominate  a person  for  County  Surveyor, 
County  Clerk  shall  provide  proper  space  on  the  ballot  for  voters  to 
write  in  name  of  person  they  desire  to  be  elected  for  such  office. 

35-44 

Mar  24 

SCHOOLS. 

Filling  of  vacancy  in  office  of  School  Director  of  Consolidated  School 
District  at  annual  meeting,  a void  act,  where  notice  under  Section 

10418,  R.  S.  Mo.,  was  not  given  beforehand. 

35-44 

July  7 

CITIES. 

Words  "previous  year"  in  Sec.  6976,  R.  S.  Mo.,  1939,  refer  to  previous 
year  in  which  city  actually  levied  a tax. 

35-44 

Sept  11 

MUNICIPAL 

CORPORATIONS. 

Cities  of  the  4th  class  may  acquire  easement  in  street  for  storm  sewer, 
and  may  maintain  same  after  street  is  vacated  for  travel. 

35-44 

Oct  10 

CITY  AND  AIRPORTS. 

West  Plains  may  lease  an  airport  under  Section  15122,  Revised 

Statutes  1939. 

37-44 

Jan  19 

COUNTY  COURTS 

REGISTRARS. 

County  Court  should  not  pay  for  supplies  for  the  Registrar  of  Vital 

Statistics. 

37-44 

Feb  8 

HABITUAL  CRIMINAL 

ACT. 

For  prosecution  under  Habitual  Criminal  Act  it  is  only  required  that 
previous  crime  be  punishable  by  imprisonment  in  the  penitentiary. 

37-44 

Oct  21 

TAXATION. 

Deed  under  Jones-Munger  law  conveys  fee  simple  title,  subject  only  to 

certain  taxes. 

37-44 

Nov  24 

PROSECUTING 

ATTORNEYS. 

Under  Sections  4876  and  4878  R.  S.  Mo.  1939,  must  investigate  as  well 
as  prosecute  violators  of  liquor  control  act.  A sound  discretion  must  be 
used  to  determine  extent  of  investigation. 

38-44 

May  10 

CONVEYANCE. 

Maker  of  a note  secured  by  a deed  of  trust  cannot  release  record  after 

payment  of  such  note. 

38-44 

May  20 

MISSOURI  STATE 

SCHOOL. 

Accepting  patients. 

41-44 

Jan  20 

SCHOOL  DISTRICTS. 

May  sell  school  buildings  if  no  longer  required  and  new  building  is 
provided. 

41-44 

Jan  24 

TAXATION. 

TAX  SALES. 

Form  of  Trustee's  Deed. 

41-44 

Mar  17 

COUNTY  BUDGET 

ACT. 

COUNTY  COURT. 

County  court  cannot  rebudget  or  amend  budget  after  final  approval 

and  certification. 

41-44 

June 

REAL  ESTATE 

Commission  does  not  have  power  to  request  a certificate  from 

14 

COMMISSION. 

APPLICATION  FOR 

RENEWAL  LICENSE. 

applicant  as  to  sales  made  between  date  of  expiration  of  former 
license  and  renewal  application. 

41-44 

June 

OFFICERS. 

Whether  enlistment  in  United  States  Maritime  services  creates  a 

30 

MILITARY  SERVICE. 

vacancy,  is  a matter  for  judicial  interpretation. 

41-44 

Oct  11 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

REVOCATION  OF 

LICENSE. 

The  date  of  a conviction  fixes  the  jurisdiction  of  the  Commission  in 
revocation  of  license.  Using  the  mails  to  defraud  in  connection  with 

S.E.C.  regulations  comes  within  the  provisions  of  Section  14  of  the 

Missouri  Real  Estate  Act  relative  to  revocation  of  licenses. 

42-44 

June 

15 

DEPUTY  RECORDER. 

Compensation  of  Deputy  Recorder  must  be  paid  from  fees  earned  by 

the  office  of  Recorder  of  Deeds. 

43-44 

June  5 

VITAL  STATISTICS. 

Local  Registrars  in  cities  10,000  to  30,000  must  supply  city  Board  of 
Registrars  monthly  list  of  deaths  of  persons  over  21  years  of  age, 
during  preceding  month. 

43-44 

July  28 

SHERIFFS. 

Not  authorized  to  make  a charge  for  attendance  on  the  juvenile  court 
and  another  charge  for  attendance  on  the  circuit  court  on  the  same 
day,  in  the  same  circuit. 

44-44 

May  29 

MISSOURI  SCHOOL 

FOR  DEAF. 

Board  of  Managers  must  first  obtain  authority  through  an  appropriate 
act  of  General  Assembly  before  a building  may  be  razed. 

46-44 

Jan  11 

CONFEDERATE 

HOME. 

Five  questions  relative  to  the  transfer  of  the  management  of  the 

Confederate  Home  from  the  Board  of  Trustees  of  such  home  to  the 

Board  of  Managers  of  the  State  Eleemosynary  Institutions. 

46-44 

Jan  20 

MARRIAGE. 

Eleemosynary  Institution  laboratories  are  not  approved  by  the  State 
Board  of  Health  to  permit  them  to  make  blood  tests  under  section 

3364A. 

46-44 

Feb  8 

TREASURER. 

COUNTY  COURT. 

Treasurer  may  be  reimbursed  for  necessary  clerical  hire. 

46-44 

Feb  9 

ELEEMOSYNARY 

INSTITUTIONS. 

Leases  on  a crop-rent  basis  may  be  made  for  a period  in  excess  of  two 

years. 

46-44 

Apr  19 

ASSESSORS. 

Not  entitled  to  compensation  for  assessing  non-taxable  property. 

46-44 

June 

13 

COUNTY  COURT. 

School  fund  mortgages.  Rate  of  interest.  Reduction  of  interest  before 

termination  of  contract. 

48-44 

Aug  18 

TOWNSHIP 

COLLECTORS. 

OFFICERS. 

Township  collector  may  appoint  deputy  to  perform  ministerial  duties, 
“Abandonment"  of  office  is  question  of  fact,  failure  to  personally 
perform  duties  must  be  decided  by  ouster  suit. 

48-44 

Aug  31 

TOWNSHIPS. 

Debts  in  excess  of  anticipated  revenue  are  invalid. 

48-44 

Sept  20 

Hon.  H.  A.  Kelso 

WITHDRAWN 

48-44 

Nov  22 

GAMING. 

Bingo  is  prohibited  even  if  proceeds  go  to  charity  lottery. 

49-44 

Feb  3 

COUNTY  COURT. 

BONDED 

INDEBTEDNESS. 

TAXATION. 

County  Court  cannot  divert  to  the  County  Revenue  Fund  money 
collected  to  pay  off  bonded  indebtedness. 

49-44 

May  15 

Marriage  licenses. 

Duty  of  recorder  of  deeds  to  record  returns  of  marriage  licenses. 

51-44 

Feb  11 

NURSES' 

EXAMINATION. 

Statute  does  not  require  citizenship. 

56-44 

July  26 

CORPORATIONS. 

Attorney  for  stockholder  who  is  not  an  officer  of  the  corporation 
cannot  file  affidavit  for  registration. 

57-44 

Jan  20 

LIQUOR  LICENSE. 

County  Court  is  not  authorized  to  return  license  fee  paid  into  county 
treasury  after  vacation  of  premises  or  abandonment  of  business  by 

licensee. 

57-44 

Feb  5 

PROBATE  JUDGE. 

Cannot  secure  additional  compensation  for  performing  duties  of  office 
where  there  is  no  special  statute  authorizing  it. 

57-44 

Feb  11 

RECORDER  OF  DEEDS. 

Conservator  duly  appointed  by  Federal  Home  Loan  Bank  Board  upon 
liquidation  of  Federal  Savings  and  Loan  Association  would  have 
authority  to  release  deeds  of  trust  and  the  Supervisor  of  Building  and 

Loan  Associations  of  Missouri  has  no  control  over  the  situation. 

57-44 

Mar  6 

COUNTY  COURT. 

Under  Sec.  11118,  R.  S.  Mo.  1939,  until  taxes  on  real  estate  have  been 
paid  and  collected,  whether  delinquent  or  otherwise,  county  court  has 
authority  to  correct  errors  in  valuations,  assessment  and  levy,  and  may 
order  such  levy  changed  to  conform  to  the  requirements  of  the  law. 

57-44 

Apr  3 

Miss  Helen 

WITHDRAWN 

Masterson 

57-44 

Apr  10 

COUNTY  COURTS. 

No  statutory  authority  to  sell,  discount  or  assign  notes  or  bonds. 

57-44 

July  14 

CHILDREN. 

“Neglected  Child"  question  of  fact.  Would  not  include  child  suffering 
from  cruelty  of  parents  in  counties  of  less  than  50,000. 

57-44 

Aug  9 

SCHOOLS. 

Where  default  occurs  on  loan  of  surplus  school  funds  made  under 
sections  10434  and  10435,  R.  S.  Mo.,  1939,  County  Court  makes  order 
of  foreclosure  as  is  provided  by  Sec.  10387  R.  S.  Mo.  1939. 

57-44 

Sept  21 

RECORDER  OF  DEEDS. 

A fee  may  not  be  charged  by  a Recorder  of  Deeds  for  recording  a 
discharge  of  a soldier  in  military  service. 

57-44 

Nov  18 

ABSENTEE  BALLOT. 

Absentee  ballot  of  person  who  expects  to  be  absent  from  his  county, 
but  within  the  State  on  election  day,  should  be  counted  although  voter 
happens  to  be  out  of  State  all  or  a portion  of  election  day. 

58-44 

May  24 

ELECTIONS. 

Absence  from  State  on  military  service  is  not  itself  a change  of 
residence  as  would  bar  candidacy  for  public  office. 

59-44 

Feb  3 

PROBATE  JUDGE. 

May  resign  office. 

60-44 

May  10 

ELECTION. 

Section  11550,  as  enacted  by  the  62nd  General  Assembly,  Extra 

Session,  1944,  and  Section  11551,  Revised  Statutes  of  Missouri  1939, 

construed. 

62-44 

June 

COUNTY  TREASURER. 

Field  Representatives  of  State  Service  Officer  not  public  officers.  Nor  do 

28 

OFFICERS. 

statutes  preclude  holding  office  of  field  representative  and  County 
Treasurer  at  same  time.  Offices  are  not  incompatible. 

62-44 

Aug  24 

MOTOR  VEHICLES. 

Farmers  operating  motor  vehicles  within  this  state  carrying  their  own 
farm  products  must  display  their  name  and  address  and  weight  of  the 
vehicle.  Also  display  the  word  "'Local'"  on  said  motor  vehicle. 

62-44 

Sept  15 

ASSESSMENTS. 

State  Tax  Commission  cannot  review  assessments  made  by  city 
assessing  authorities. 

62-44 

Nov  29 

TAXATION. 

Three  Story  Masonic  Lodge  building  having  two  stories  rented 
commercially  is  not  exempt  from  taxation. 

64-44 

Sept  21 

ROADS  AND  BRIDGES. 

Sec.  8668,  R.  S.  Mo.  1939,  is  not  applicable  to  counties  having  a 
population  of  20,000  and  not  more  than  50,000  inhabitants. 

66-44 

Jan  15 

COUNTY  COURT. 

The  county  court  has  jurisdiction  to  correct  taxes  extended  against 
exempt  property,  but  no  authority  to  change  taxes  extended  before 
the  property  became  exempt. 

66-44 

Jan  20 

COUNTY  COURT. 

County  Clerk  cannot  designate  a judge  to  be  presiding  judge  under 
Section  2493,  R.  S.  1939,  when  the  duly  elected  presiding  judge  is 
present. 

66-44 

Mar  28 

COUNTY  JUDGE - 

COMPENSATION. 

Single  county  judge  who  appears,  to  act  as  member  of  court  at  times 
provided  by  law,  is  entitled  to  compensation. 

66-44 

July  14 

FEES  - PROBATED 

JUDGES. 

Probate  Judges  are  entitled  to  fees  for  certifying  to  assessors  lists  of 
administrators  and  may  retain  same  if  it  is  in  excess  of  salary. 

66-44 

July  28 

RECORDERS  - DUTIES 

AS  TO  CHATTEL 

MORTGAGES. 

It  is  not  necessary  that  a certificate  of  title  be  presented  at  the  time  a 
chattel  mortgage  on  an  automobile  is  recorded. 

67-44 

Jan  20 

RECORDER  OF  DEEDS. 

As  a compensation  for  making  and  preserving  direct  and  inverted 
indexes  only  a fee  of  ten  cents  shall  be  collected  for  each  instrument 
affecting  real  estate  recorded. 

67-44 

July  10 

FEES  - CONSTABLES. 

Constables  shall  collect  fees  as  provided  under  Section  13399,  Laws  of 
Missouri,  1943,  for  serving  process  in  criminal  cases. 

68-44 

Jan  24 

MISSOURI  LIBRARY 

COMMISSION  TRUST. 

The  Missouri  Library  Commission  may  receive  gifts  of  money,  books  or 
other  property,  which  may  be  used  or  held  in  trust  for  the  purposes 
given  by  the  person  creating  said  trust. 

69-44 

Jan  31 

Miss  Hazel  Palmer 

WITHDRAWN 

70-44 

Oct  11 

COUNTIES. 

Abolition  of  township  organization  creates  vacancy  in  office  of  county 
collector,  which  is  filled  by  the  Governor. 

71-44 

Jan  5 

PROBATE  JUDGE. 

Probate  Judges  of  counties  now  having,  or  which  shall  hereafter  have 
less  than  19,000  population,  shall  charge  the  fee,  authorized  by 
statute,  for  each  official  act  performed  by  him  as  such  officer.  He  shall 
at  the  end  of  each  month,  make  and  file  a report  with  the  County 

Clerk.  1.  Of  all  fees  earned  and  collected.  2.  All  fees  earned  by  not 
collected.  The  fees  collected  for  (a)  Solemnization  of  marriages  and  (b) 
Hearing  and  determining  inheritance  tax  matters  may  be  retained  by 
the  Probate  Judge  and  no  accounting  is  required. 

71-44 

Feb  25 

PROBATE  JUDGES' 

FEES. 

Do  not  have  to  account  for  acknowledgments  and  affidavits  where 
probate  seal  is  used,  if  fees  therefor  not  chargeable  against  estate 
pending  in  his  court. 

72-44 

Jan  28 

CONSTITUTION. 

Section  14,  Article  X,  Constitution  of  Missouri,  should  not  be 

withdrawn. 

72-44 

Feb  4 

SHERIFFS. 

MORTGAGES. 

Deputy  sheriff  may  foreclose  mortgages  in  the  absence  of  the  regular 

sheriff. 

72-44 

Feb  18 

Hon.  C.  H.  Plye 

WITHDRAWN 

73-44 

Apr  17 

JUSTICES  OF  THE 

PEACE. 

OFFICERS. 

Wife  of  justice  of  the  peace  may  not  perform  his  duties  of  office 
during  his  absence  as  a member  of  the  Armed  Forces. 

73-44 

June 

13 

CITIES. 

Cities  of  the  third  class  not  subject  to  taxation  on  airport  owned  in 
another  county.  May  reasonably  extend  limits  to  include  adjacent 
territory.  Reasonableness  largely  question  of  fact. 

73-44 

Sept  8 

SCHOOLS. 

School  District  sending  pupils  to  another  district  may  not  claim  credit 
on  tuition  for  taxes  paid  by  residents  of  its  districts  to  receiving  district. 

74-44 

Jan  3 

Mrs.  Ada  Reynolds 

WITHDRAWN 

75-44 

Oct  27 

Mr.  George  A.  Riley 

WITHDRAWN 

76-44 

Jan  11 

COUNTY  SURVEYORS. 

Who  are  ex  officio  highway  engineers  must  pay  registration  fee  as 
provided  by  C.  S.  S.  B.  61,  Laws  of  Mo.  1941. 

76-44 

Jan  13 

COUNTY  DEPUTY 

CIRCUIT  CLERK. 

SALARY. 

Circuit  Judge,  or  Judges,  may  increase  the  compensation  of  deputy 

circuit  clerk. 

76-44 

Nov  16 

TAXATION. 

Associations  organized  under  Article  23,  Chapter  102,  R.  S.  Mo.  1939, 
are  not  exempt  from  merchant's  tax. 

77-44 

Mar  15 

MISSOURI  REAL 

ESTATE  ACT. 

CONVICTION. 

PARDON. 

A pardon  does  not  permit  the  Missouri  Real  Estate  Commission  to 

issue  a broker's  or  salesman's  license  to  one  who  has  been  convicted 

of  offenses  designated  in  Section  14  of  the  Missouri  Real  Estate  Act. 

78-44 

Apr  19 

Hon.  Roy  Scantlin 

WITHDRAWN 

78-44 

June 

17 

SCHOOLS. 

State  Superintendent  may  revoke  state  teacher's  certificate  for  any 
grounds  mentioned  in  Sec.  10631,  R.  S.  Mo.  1939,  and  he  is  not 
confined  to  grounds  specified  in  Sec.  10599,  R.  S.  Mo.,  1939. 

78-44 

Aug  24 

CITIES  OF  THE  THIRD 

CLASS. 

800  foot  street  improvement  shall  be  done  under  Section  6989,  R.  S. 

Mo.  1939;  owners  of  church  property  have  right  to  file  remonstrances. 

79-44 

Jan  19 

Hon.  Theo.  R. 

Schneider 

WITHDRAWN 

79-44 

Feb  7 

INSURANCE. 

Approval  of  papers  as  to  form  and  sufficiency  submitted  in  connection 
with  change  of  Articles  of  Incorporation  of  American  Automobile 
Insurance  Company. 

79-44 

Feb  7 

INSURANCE. 

Approval  of  papers  as  to  form  and  sufficiency  submitted  in  connection 
with  change  of  Articles  of  Incorporation  of  Equity  Fire  Insurance 
Company. 

79-44 

Mar  17 

INSURANCE. 

Approval  of  papers  as  to  form  and  sufficiency  submitted  in  connection 
with  change  of  Articles  of  the  Central  Mutual  Casualty  Company  of 
Kansas  City,  Missouri,  organized  under  Article  7,  Chapter  37,  R.  S.  Mo. 

1939. 

79-44 

Mar  31 

INSURANCE 

DEPARTMENT. 

IMPOUNDED  FUNDS. 

Insurance  Companies  may  take  credit  in  their  1943  tax  return  under 
Sections  6094,  6095,  R.  S.  Mo.  1939,  for  impoundings  ordered  returned 
to  policyholders. 

79-44 

May  3 

INSURANCE. 

Approval  of  proceedings  at  meeting  of  stockholders  and  directors  of  St. 
Louis  Fire  and  Marine  Insurance  Company,  increasing  capital  stock  and 
number  of  directors  and  reducing  par  value  of  common  stock. 

79-44 

May  5 

INSURANCE. 

Approval  of  proceedings  at  the  meeting  of  stockholders  of  Central 

Surety  and  Insurance  Corporation,  amending  Article  3 and  repealing 
Article  6 of  the  Articles  of  Incorporation. 

79-44 

May  5 

INSURANCE. 

Approval  of  proceedings  at  meeting  of  stockholders  of  Central  Surety 

Fire  Corporation,  amending  Article  3 and  repealing  Article  6 of  the 
Articles  of  Incorporation. 

79-44 

May  9 

INSURANCE. 

Approval  of  Amendment  to  Articles  of  Incorporation  of  Utilities 

Insurance  Company,  St.  Louis,  Mo. 

79-44 

June  3 

LIQUOR. 

County  must  pro  rate  license  tax  for  period  less  than  full  license  year 
as  State  is  required  to  do  under  Sec.  4897,  R.  S.  Mo.,  1939. 

79-44 

Aug  22 

INSURANCE. 

Approval  of  Amendment  to  Articles  of  Association  of  Old  American 
Insurance  Company,  a corporation,  of  Jackson  County,  Missouri. 

79-44 

Nov  21 

SCHOOLS. 

MISSOURI  SCHOOL 

FOR  THE  DEAF. 

Pupil  cannot  be  excluded  because  he  refuses  to  submit  to  medical 
treatment  but  can  be  excluded  temporarily  to  prevent  spread  of 
contagious  diseases. 

79-44 

Nov  21 

INSURANCE. 

Approval  of  Amendment  to  Articles  of  Association  of  Reserve  Mutual 

Fire  Insurance  Company,  a corporation,  of  Missouri. 

79-44 

Nov  21 

INSURANCE. 

Approval  of  Amendment  to  Articles  of  Association  of  Reserve  Mutual 
Casualty  Company,  a corporation  of  Missouri. 

80-44 

Sept  7 

LINCOLN  UNIVERSITY. 

Curators  of  Lincoln  University  may  not  lawfully  pay  the  tuition  for 
negro  students  at  St.  Louis  University  in  Missouri  under  the  terms  of 
Section  10779,  R.  S.  Mo.  1939. 

81-44 

Jan  6 

TAXATION. 

Distribution  of  surplus  from  general  tax  sale  after  payment  of  taxes, 
penalties,  interest  and  costs. 

81-44 

Feb  24 

RECORDER  OF  DEEDS. 

BILLS  OF  SALE. 

A Recorder  may  refuse  to  record  a proported  Bill  of  Sale  unless  it  is 
acknowledged  in  compliance  with  Section  3416,  R.  S.  Mo.  and  if 
attempted  to  be  recorded  by  proof,  then  Sections  3418,  3419  and 

3420,  R.  S.  Mo.  1939,  must  be  complied  with. 

81-44 

May  2 

COUNTY  COURT. 

SHERIFF. 

The  Sheriff  of  Lawrence  County  not  entitled  to  receive  any  of  the 
official  salary  budgeted  by  the  County  Court  for  compensation  of  a 
jailer  appointed  by  Sheriff  and  later  discharged  by  him.  Sheriffs 

compensation  not  increased  or  diminished  during  the  term  of  office  for 

which  he  was  elected. 

82-44 

Jan  19 

SCHOOL  DIRECTOR. 

Induction  of  School  Director  into  Armed  Forces  does  not  affect  his 

tenure  of  office. 

82-44 

Mar  7 

SCHOOLS. 

Sending  district  where  pupil  resides  must  pay  non-resident  tuition 
under  section  10458,  R.  S.  Missouri,  1939.  "Residence"  is  determined 
by  facts  in  each  particular  case. 

82-44 

Mar  10 

COUNTY  COURTS. 

County  Courts  may  purchase  real  estate  improved  or  unimproved  as  an 
addition  and  enlargement  of  court  house  facilities;  payment  subject  to 
the  county  budget  law  and  section  13118.  R.  S.  Missouri,  1939. 

82-44 

Apr  15 

SCHOOLS. 

Under  Section  10410  R.  S.  Mo.,  1939,  Board  of  Arbitration  passing  on 
change  of  boundaries  between  two  districts  NOT  authorized  to  allow 
change  of  one  district  is  left  with  less  than  twenty  persons  of  school 
age,  or  if  territory  to  be  added  to  other  district  does  not  contain 
persons  of  school  age. 

83-44 

Jan  11 

PURCHASING  AGENT. 

Cannot  prescribe  manner  or  payment  of  rental  accounts;  nor  is 
certification  required  under  Sec.  14592,  Laws  1943,  p.  1005,  on  rental 

accounts. 

83-44 

Feb  8 

RECORDER  OF  DEEDS. 

1)  When  a paper  writing  proporting  to  be  a last  will  & testament  may 
be  refused  for  recording.  2)  Four  questions  dealing  with  the  releasing 
and  cancelling  of  notes  and  releasing  of  deed  of  trust  securing  same  of 
record  in  the  recorder's  office.  3)  a)  Three  day  waiting  period  for 
issuing  marriage  license  may  be  dispensed  with  on  order  of  circuit  or 
probate  court  or  judge  thereof  in  vacation  giving  authority  to  recorder. 

3)  b)  Applicant  who  is  pregnant  may  dispense  with  certificate  of 
serological  test  for  syphilis  by  presenting  certificate  of  licensed 
physician  so  stating,  to  the  recorder. 

83-44 

Feb  25 

PROBATE  JUDGES' 

FEES. 

Maximum  retention  of  fees  permissible  for  1941  and  1942. 

83-44 

Apr  21 

ROADS  AND  BRIDGES. 

The  word  "shall",  as  used  in  Section  8514,  R.  S.  Missouri,  1939,  is  to  be 
construed  in  a directive  or  permissive  sense;  that  the  words  "biennially 
thereafter",  as  contained  in  said  section,  are  to  be  construed  as  at  least 
two  years  must  elapse  before  a County  Court  shall  have  authority  to 
change  the  boundaries  of  a road  district  formerly  created  under  said 

section. 

83-44 

June 

FUND  COMMISSION. 

May  not  invest  escheated  funds  in  government  bonds  until  escheat 

21 

ESCHEAT. 

BOARD  OF 

EDUCATION. 

becomes  absolute  and  money  is  paid  into  public  school  fund  and  then 
it  is  duty  of  board  of  education  to  direct  such  investment. 

83-44 

Oct  10 

POOL,  BILLIARD  AND 

OTHER  TABLES. 

Construction  of  certain  sections  contain  in  Chapter  135,  with  reference 
to  issuing  license. 

83-44 

Oct  27 

SCHOOLS. 

Money  received  by  consolidated  district  from  consolidation  of  school 
house  must  be  paid  into  "Building  Fund." 

83-44 

Nov  30 

TAXATION. 

County  collector  in  counties  of  200,000  to  700,000  population  not 
entitled  to  fees  allowed  by  Section  11117,  but  county  clerk  is  entitled 
to  fees  allowed  him  by  said  section. 

84-44 

May  15 

ELECTIONS. 

Inductees  not  yet  sworn  in  cannot  vote  an  official  war  ballot. 

85-44 

Feb  1 

COUNTY  COURT. 

ROAD  DISTRICTS. 

County  court  may  change  the  boundaries  of  road  districts  and  may 
organize  only  one  such  district  for  the  whole  county. 

85-44 

June 

STATE  BOARD  OF 

Sec.  71,  Laws  of  Mo.,  1943,  p.  256,  gives  authority  to  State  Board  of 
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HEALTH. 

MERIT  SYSTEM. 

Health  to  establish  and  operate  under  a merit  system  of  personnel 

administration. 

86-44 

May  22 

ELECTION  LAWS. 

Section  11539,  Laws  Mo.  1941,  p.  355  and  Section  11539,  Laws  Mo. 
1941,  p.  365,  when  considered  together  are  not  in  conflict. 

86-44 

May  22 

TRADE  MARKS. 

REGISTRATION  OF 

VESSELS. 

Section  15472,  R.  S.  1939,  pertains  only  to  the  registration  of  name  of 
owner.  Statute  does  not  provide  for  registration  of  "bottle  cases." 
Application  may  be  made  for  only  one  owner  at  a time. 

86-44 

July  13 

CONSTITUTIONAL 

AMENDMENT. 

Title  for  proposition  to  permit  Legislature  to  control  school  fund. 

86-44 

Aug  10 

BONDS. 

Disapproved  for  failure  to  comply  with  language  of  the  statute. 

86-44 

Aug  15 

CONSTITUTIONAL 

AMENDMENT. 

ELECTIONS. 

Title  for  proposition  to  create  unicameral  legislature. 

86-44 

Aug  25 

ELECTIONS. 

Mandatory  for  Secretary  of  State  to  prescribe  weight  and  size  of  ballot 
for  absentee  soldier  voting. 

86-44 

Nov  17 

PROSECUTING 

ATTORNEY. 

Commission  to  Prosecuting  Attorneys  elected  to  new  terms,  beginning 
January  1,  1945,  may  issue  now. 

87-44 

Jan  11 

SOLDIERS. 

STATE  BOARD  OF 

HEALTH. 

Soldiers,  sailors  and  marines  in  service  or  honorably  discharged  from 
service,  or  dependents  of  any  soldier,  sailor  or  marine  shall  not  be 
charged  for  certified  copies  of  public  records  in  the  care  and  custody 
and  control  of  the  State  Board  of  Health,  where  such  copy  is  to  be 
used  to  establish  a claim  with  the  United  States  government. 

89-44 

Mar  11 

INHERITANCE  TAX. 

Procedure. 

89-44 

Mar  27 

TAXATION  AND 

REVENUE. 

Township  road  and  bridge  fund  may  not  be  expended  in  improving 
streets  in  cities  of  the  fourth  class  except  for  improving  portions  of 

such  city  streets  which  form  connecting  links  in  a system  of  public 
roads  of  the  county. 

89-44 

May  16 

SPECIAL  ROAD 

DISTRICTS. 

May  be  formed  within  limits  of  incorporated  township  and  include  area 
of  city  of  fourth  class. 

89-44 

Aug  14 

SPECIAL  ROAD  AND 

BRIDGE  FUND. 

Authority  of  township  directors,  under  township  organization,  to  use 
special  road  and  bridge  fund  in  improving  or  repairing  any  street  in  a 
city  within  said  township. 

89-44 

Nov  27 

ROADS. 

COUNTY  COURT. 

Damages  occasioned  by  relocation  may  not  be  paid  by  county  unless 
road  established  and  damages  ascertained  as  provided  by  law. 

90-44 

May  29 

LABOR. 

Sec.  10175  authorizing  5 days'  pay  to  be  withheld  by  employer  from 
employees'  wages,  does  not  control  the  disposition  of  the  sums 

withheld. 

90-44 

July  13 

LABOR. 

DAY. 

WOMEN. 

The  word  "day"  as  used  in  Section  7815,  Laws  of  1913,  includes  the  24- 
hour  period  from  the  time  employee  starts  to  work. 

90-44 

Sept  1 

CHILD  LABOR  LAW. 

EMPLOYMENT  OF 

CHILDREN. 

Private  hospitals  employing  children  under  16  years  of  age  are 
commercial  enterprises,  and  within  the  child  labor  laws  respecting 
certificates  of  age,  type  of  work,  maximum  hours,  and  minimum  age, 

etc. 

93-44 

Feb  7 

ELEEMOSYNARY 

INSTITUTIONS. 

How  patient  may  be  admitted  to  the  school  at  Marshall  — method  of 
determining  whether  such  person  shall  be  sent  as  a County  patient. 

93-44 

Aug  24 

OFFICE  OF  PROBATE 

JUDGE. 

VACANCY. 

ELECTIONS. 

Nomination  of  candidate  where  vacancy  occurs  in  the  office  by  death 
of  the  incumbent  after  primary  election. 

95-44 

Mar  1 

JUSTICES  OF  THE 

PEACE. 

DURATION  OF 

OFFICE. 

On  failure  of  successful  candidate  for  office  of  Justice  of  the  Peace  to 

secure  his  commission  and  take  oath  of  office  in  qualifying  himself  to 
hold  office,  the  then  present  incumbent  of  such  office  continues  to 
hold  the  office  until  his  successor  is  elected  and  qualified. 

96-44 

Apr  19 

INCOME  TAX. 

Salary  of  men  in  service  subject  to  state  income  tax. 

97-44 

Jan  6 

COUNTY  COURT. 

The  County  Court  has  the  authority  to  sell  or  trade  the  county  jail. 

97-44 

Jan  24 

SCHOOLS. 

(1)  Directors  of  school  district  cannot  donate  to  the  American  Red 

Cross  from  funds  of  the  "incidental  fund";  (2)  Directors  of  such  school 
district  cannot  invest  surplus  funds  in  the  "incidental  fund"  in  United 

States  bonds. 

97-44 

Jan  25 

ACCOUNTANCY, 

STATE  BOARD  OF. 

Required  to  maintain  an  office  in  Jefferson  City,  Missouri,  as  provided 
by  Section  14906  of  the  Laws  of  Missouri  for  1943. 

97-44 

Feb  4 

COUNTY  COURT 

BUDGET. 

Class  5 of  Section  10914,  Laws  of  Missouri,  1941,  page  652,  construed. 

97-44 

June 

12 

COUNTY  CLERKS. 

BALLOTS. 

ELECTIONS. 

Unnecessary  for  County  Clerk  to  advertise  for  bids  for  printing  of 

ballots  for  election. 

99-44 

Jan  4 

COUNTY  COURTS. 

May  charge  County  Agent  office  rent  for  rooms  used  by  him  in  County 

Courthouse. 

99-44 

Jan  13 

ROADS  AND  BRIDGES. 

Road  district  levy  under  Section  8619  and  Sec.  23,  Art.  10,  Mo.  Const, 
cannot  be  made  by  county  court  until  authorized  by  majority  vote  of 

road  district. 

99-44 

May  12 

ELECTION. 

Section  11550,  as  enacted  by  62nd  General  Assembly,  Extra  Session, 
1944,  and  Section  11551,  Revised  Statutes  of  Missouri  1939, 

construed. 

PENAL  INST3  rUTIONS — OUT- 
STANDING DUPLICATE  DRAFT: 


Statute  provides  .o  way  to  clear 
records  on  outstanding  duplicate 
draft. 


January  11,  1944 


Mr,  K.  Autenrieth 
Credit  and  Office  Manager 
Jefferson  City,  Mo. 

Dear  Sir: 

We  have  for  answer  your  request  for  an  official  opinion 
dated  December  28,  1943,  which  is  as  follows: 

"On  January  8,  1943,  State  Treasurers  Check 
No.  647352,  $3,676,17,  was  issued  to  J. 

Greenebaum  Tanning  Company,  Chicago,  Illi- 
nois, paying  invoice  of  11-9-42,  $84.38  and 
11-30-42,  $3,666.82,  less  discount  of  $76.03. 

Also  on  January  14,  1243,  State  Treasu*  :r 
Check  #66203,  for  $3,693.48,  was  issued  pay- 
ing invoice  of  11-30-42,  $3,666.82,  less  dis- 
count of  ^73.34.  This  was  a duplicate  pay- 
ment of  one  of  the  invoices  covered  by  State 
Treasurers  check  #647362  of  January  8,  1943. 

"As  soon  as  the  error  was  discovered  the  State 
Treasurer  was  notified  to  atop  payment  and 
Greenebaum  Tanning  Company  was  notified  to 
return  the  check  as  soon  as  received.  They 
advised  immediately  that  Check  #66203  had 
not  been  received  and  up  to  the  present  has 
not  shown  up. 

"Our  records  show  that  payment  has  been  made 
from  our  funds  and  the  State  Treasurers  re- 
cords show  the  Check  #56203  as  outstanding. 

They  state  they  have  no  authority  to  issue 
cancellation  on  thiB  check  and  we  know  of 
no  way  to  clear  our  records  unlesa  they  give 
us  that  authority. 

"We  would  like  to  have  your  opinion." 

We  understand  from  the  above  request  that  the  question 
is  "How  can  the  Commissioner  of  Industries  clear  his  records 
as  to  the  outstanding  check  No.  56203?" 
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For  the  purpose  of  this  opinion  we  will  assume 
that  the  second  check  Issued  by  the  State  Treasurer 
was  issued  in  conformity  to  the  statutory  provisions 
and  State  Constitution.  The  pertinent  sections  in 
regard  thereto  are  as  follows.  Section  13042,  R.  S. 

Mo.,  1939,  provides  in  part  as  follows* 

« 

"In  all  cases  of  accounts  audited  and 
allowed  against  the  state,  and  in  all 
oases  of  grants,  salaries,  pay  and  ex- 
penses allowed  by  law,  the  auditor  shall 
draw  a warrant  on  the  treasurer  for  the 
amount  due.*  * *" 

3ection  13047,  R,  S.  Mo.,  1939,  provides  in  part 
as  follows* 

"The  state  treasurer  shall  receive  and 
keep,  as  provided  by  law,  all  the  moneys 
of  the  state  not  expressly  required  by 
law  to  be  received  and  kept  by  some  other 
person;  disburse  the  publio  moneys  up- 
on warrants  drawn  on  the  treasury  ac- 
cording to  law,  and  within  the  time 
limited  in  the  Constitution,  and  not 
otherwise;  keep  a Just  and  true  account 
of  the  funds  and  the  appropriations 
made  therefrom  by  law,  and  the  dis- 
bursements made  thereunder.*  * *" 

Section  13054,  R.  S.  Mo.,  1939,  is  as  follows* 

"Whenever  a warrant  shall  be  present- 
ed to  the  treasurer  it  shall  be  his 
duty  to  pay  the  same  in  lawful  money, 
or  by  giving  a check  on  some  deposi- 
tory of  state  funds,  at ce sting  the 
same  by  affixing  his  seal  of  office 
to  said  check*  Provided,  said  war- 
rant is  properly  drawn  against  a le- 
gal appropriation,  and  does  not  ex- 
ceed the  amount  thereof;  and  no  money 
. shall  be  drawn  from  a depository  of 

state  funds  in  any  other  manner. 

(R.S.  1929,  Sect.  11429.)" 
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Article  10,  Section  15,  Constitution  of  Missouri 
Is  as  follows: 

"All  moneys  now,  or  at  any  time  here- 
after, In  the  State  Treasury  belong- 
ing to  the  State,  shall.  Immediately 
on  receipt . thereof , be  deposited  by 
the  Treasurer  to  the  credit  of  the 
State  for  the  benefit  of  the  funds  to 
which  they  respectively  belong,  in 
such  bank  or  banks  as  he  may,  from 
time  to  time,  with  the  approval  of 
the  Governor  and  Attorney-General 
select,  the  said  bank  or  banks  giv- 
ing security  satisfactory  to  the 
Governor  and  Attorney-General,  for 
the  safe-keeping  and  payment  of  such 
deposit,  when  demanded  by  the  State 
Treasurer  on  his  checks — such  bank 
to  pay  a bonus  for  the  use  of  such 
deposits  not  less  than  the  bonus 
paid  by  other  banks  for  similar  de- 
posits; and  the  same,  together  with 
such  interest  and  profits  as  may 
accrue  thereon,  shall  be  disbursed 
by  said  Treasurer  for  the  purposes 
of  the  State,  according  to  law,  up- 
on warrants  drawn  by  the  State  Audi- 
tor, and  not  otherwise," 

It  can  be  seen  from  the  above  that  the  Auditor’s 
warrant  is  the  bssis  for  paying  state  claims  from 
the  State  Treasury.  Section  10907,  R.  3.  Mo.,  1939, 
provides  in  part  as  follows: 

"The  auditor  shall  keep  accounts 
showing  the  appropriations  and 
allotments.  Such  aocounts  shall 
show  all  charges  and  obligations 
incurred  against  such  appropria- 
tions and  allotments.*  * *" 

* * The  auditor  shall  be  liable 
persons lly  and  on  his  bond  for 
any  certification  in  excess  of  any 
illotment  or  in  excess  of  the  cash 
balance  available.*  * *" 


t 
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CONCLUSION 


In  the  light  of  the  above  It  Is  the  opinion  of 
this  office  that  when  a warrant  Is  Issued  by  the 
Auditor,  and  a check  Issued  by  the  Treasurer  on  the 
b93is  of  such  warrant,  the  outstanding  check  must 
remain  as  a oharge  against  the  appropriation,  un- 
til the  close  of  the  biennium.  There  Is  no  author- 
ity for  the  Treasurer  or  Auditor  to  write  off  the 
additional  check,  until  It  is  produced.  Therefore, 
the  appropriation  has  to  stand  charred  with  both 
warrants. 


Respectfully  submitted. 


3AYL0RD  vILKINS 

Assistant  Attorney  General 


GW:  DC 


APPROVED: 


ROY  Mo KIT- RICK 
Attorney  General 


STATE  TREASURER— AUTHO  ITY  AS 
TO  OUTSTANDING  CHECKS. 


January  12, 


Mr.  Kb  Autenrieth 
Credit  and  Office  Manager 
Commissioner  of  Industries 
Jefferson  City,  Mo. 

Dear  Sir* 

We  have  your  request  of  December  23,  1943,  which 
is  as  follows! 

"On  Kay  22,  1943,  the  State  Treasurer 
issued  check  *''531298,  $246.00,  to  the 
Parker  Boot  & Shoe  Mfg.  Company  (3tate 
Owned ) • 

"This  was  in  payment  of  invoice  issued 
to  State  Hospital  #2  at  St.  Joseph, 

Missouri.  The  check  was  never  received 
by  the  Department  of  Penal  Institutions 
and  the  State  Treasurer  has  advised  that 
before  a duplicate  check  can  be  issued 
it  will  be  necessary  that  a Bond  be  exe- 
cuted for  double  the  amount  of  the  check, 
or,  $492.00. 

"Payment  was  ordered  stopped  on  the  out- 
standing chock  and  of  course  if  It  shows 
up  payment  will  be  withheld. 

"What  we  would  like  to  know  is... who  Is 
authox*ized  to  sign  bond,  or,  if  it  is 
necessary  for  Bond  to  be  Issued,  as  this 
is  a transaction  of  one  state  institu- 
tion to  another." 

For  the  purpose  of  this  opinion,  we  shall  answer 
our  two  questions  in  reverse  order.  The  first  qu^s- 
ion  is  whether  or  not  it  is  necessary  for  a bond  to 
be  executed  in  this  Instance,  Inasmuch  as  "this  Is 
a transaction  of  one  state  Institution  to  another." 
Section  13012  R.  S.  Mo.  1939,  provides  that  the 
Treasurer  shall  provide  a bond.  In  the  following  lan- 
guage* 


Where  State  Treasurer 
issued  a check  as  provided 
by  statutes  and  the  same 
is  lost,  he  may  require 
bond  before  Issuing  dupli- 
cate check — Commissioners 
of  the  Department  of  Penal 
Institutibn  snail  have  power 
to  execute  such  bond. 


if 
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"Immediately  after  his  election  or 
appointment,  the  state  treasurer 
ehall  execute  and  deliver  to  the 
governor  a bond  to  the  state  in  the 
sum  of  five  hundred  thousand  dollars, 
with  not  less  than  ten  sureties,  to 
be  approved  by  the  governor,  con- 
ditioned for  the  faithful  performance 
of  all  the  duties  required  or  which 
may  be  required  of  him  by  law,  whet- 
her as  state  treasurer,  or  In  any 
capacity  In  which  he  may  be  required 
to  act  ex  officio  by  virtue  of  being 
state  treasurer,  and  for  the  safety 
of  the  state  funds  and  securities  in 
his  custody  or  under  his  control; 
which  bond  shall  be  renewed  every 
two  years,  and  as  much  oftener  as  the 
governor  may  require  and  the  safety 
of  the  public  moneys  and  securities 
demand -*  " 

Among  the  duties  incumbent  upon  the  Treasurer  to 
perform,  by  the  statutes  Is  included.  Section  13054, 

R,  S.  Mo.  1939,  which  reads  as  follows: 

"Whenever  a warrant  shall  be  presented 
to  the  treasurer  It  shall  be  his  duty 
to  pay  the  same  in  lawful  money,  or  by 
giving  a check  on  some  depository  of 
state  funds,  attesting  the  same  by  af- 
fixing his  seal  of  office  to  said  check t 
Provided,  said  warrant  is  properly  drawn 
against  a legal  appropriation,  and  does 
not  exceed  the  amount  thereof;  and  no 
money  shall  be  drawn  from  a depository 
of  state  funds  in  any  other  manner.  (R* 

S.  1929,  Sec.  11429.)" 

Prom  the  foregoing  it  is  easily  seen  that  It  is 
the  duty  of  the  Treasurer  to  safely  keep  the  moneys 
of  the  State,  and  to  perform  all  duties  of  his  office. 
No  where  in  the  statutes  la  there  any  provision  for 
the  State  Treasurer  to  "cancel  a check**  once  It  has 
been  duly  Issued,  as  provided  by  law,  nor  Is  there 
any  provision  for  the  State  Treasurer  to  Issue  de- 
licate checks  In  the  event  a check  is  lost,  it  Is 
true  that  Section  laOvw  K.  S.  mo.  1939,  which  per- 
tains to  the  Auditor,  provides  that  in  the  event 
a warrant  Is  lost,  and  is  not  paid  by  the  State 
Treasurer,  the  person  to  whom  the  warrant  is  Issued 
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may  apply  for  a duplicate  warrant,  whereupon  the  Audi- 
tor may  require  a bond  in  double  the  amount  of  the 
warrant,  and  then  Issue  a duplicate  warrant.  This 
section  does  not  apply  to  the  State  Treasurer. 

Therefore,  It  la  apparent  that  this  does  not 
become  a "transaction  between  two  state  Institutions." 
The  Treasurer,  being  under  bond,  to  safely  keep  the 
moneys  and  faithfully  perform  the  duties  of  his  of- 
fice, could  Issue  a duplicate  check,  but  if  he  did, 
he  would  do  so  at  his  own  personal  risk,  under  his 
bond,  in  the  absence  of  any  statutory  authority  to 
so  do*  Therefore,  he  could,  if  he  desires  to  take 
the  risk  involved,  have  the  right  to  demand  what- 
ever bond  necessary  to  protect  him  from  personal 
liability.  It  then  becomes  a transaction  between 
an  individual,  i.e.  the  State  Treasurer,  and  who- 
ever applies  for  the  duplicate  check. 

The  second  question  la  "who  Is  authorised  to 
sign  bonds?"  Section  8930  R.  S.  Mo.  1939,  sets  out 
the  duties  of  the  comm iss loners  and  makes  them  re- 
sponsible for  the  efficient  operation  of  the  Penal 
Institutions. 

Section  8985,  R.  S.  Mo.  1939,  in  setting  out  the 
power  of  the  conmlssi oners,  states  in  part  as  follows: 

* * and  shall  be  vested  with  and 
possessed  of  all  other  powers  cuid 
duties  necessary  anc  proper  to  en- 
able it  to  carry  out  fully  anu  ef- 
fectually all  the  purposes  of  tETs 
article.*  * 

Prom  the  foregoing  it  may  be  seen  that  If  any- 
one has  power  to  sign  this  bond,  the  Commissioners 
of  the  Department  of  Penal  Institutions  would  be 
the  proper  party. 


CONCLUSION 

It  Is  therefore,  the  opinion  of  this  office  that 
the  State  Treasurer  may  Iss  'e  a duplicate  check  at 
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his  own  risk;  and  If  he  so  desires,  may  require  bond. 
It  la  our  further  opinion  that  If  the  Commissioner 
of  Penal  Institutions  desires  a duplicate  check 
Issued,  and  the  Treasurer  requires  a bond,  the  Commis 
sloner  of  Penal  Institutions  would  be  the  proper  par- 
ty to  sign  the  bond. 


Respectfully  submitted. 


GAYLORD  WILKINS 

Assistant  Attorney  General 


GW:  DC 

APPROVED: 


ROY  McKITTRTCK 
Attorney-General 


' bonds-. 


Penal  Commissioners  personally  liable  on'  bond  to 
State  Treasurer. 


April  21,  1944 


FILED 


Mr.  K.  Autenrleth 
Auditor 

Department  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Mr.  Autenrleth: 

We  have  vour  request  for  an  official  opinion  of  March  0, 
1944,  which  is  as  follows: 

"On  January  12th  you  rendered  an  opinion  concern- 
ing the  State  Treasurer  issuing  a duplicate  check 
to  the  Parker  Boot  & Shoe  Mfg.  Company,  $246. 00. 

"The  question  now  arises  as  to  whether  or  not  the 
Commissioner  signing  the  Bond  is  personally  liable, 
or,  is  it  the  responsibility  of  the  Department  of 
Penal  Institutions? 

"Thanking  you  for  giving  this  your  attention,  beg 
to  remain" 

The  law  has  long  been  settled  in  this  State,  that  a pub- 
lic officer  or  commission  has  no  authority  beyond  that  which  la 
granted  and  authorized  by  statutes.  A careful  search  of  the 
statutes  fails  to  disclose  any  authority  for  the  Board  of  Penal 
Commissioners,  as  a board,  to  obligate  the  State  upon  a bond, 
such  as  is  mentioned  in  the  opinion  request.  Moreover,  the 
bond  necessarily  would  have  to  be  for  an  indefinite  period,  /'s- 
suming  that  the  Board  did  not  have  authority  to  bind  the  State 
it  follows  that  it  would  not  have  the  power  to  bind  the  succes- 
sors • 


In  the  case  of  State  vs.  eatherby,  129  S.W.  2d  807,  344 
Mo.,  848,  the  Court  said, 

"*  a-  * Public  officials  act  in  regard  to  public 
funds  in  a trust  capacity.  Their  acts  beyond  the 
scope  of  their  authority  are,  and  are  known  to  be, 
unauthorized,  do  not  bind  their  principal,  and 
their  mistakes  are  their  own  and  not  the  mistakes 
of  the  sovereign.  * > ** 
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Hie  Missouri  Supreme  Court  in  the  very  early  cases  of  MoOlen- 
tlcks  vs.  Bryant  et  al.,  1 Mo*,  598,  laid  down  the  rule  which  has 
never  yet  been  changed.  We  quote, 

::  The  whole  question  then  is  thrown  back  on 
the  nature  of  this  instrument  of  writing  sued  on, 
whether  it  ?jas  lawfully  given  by  public  agents 
acting  In  pursuance  of  their  authority.  Public 
agents  may  bind  themselves,  if  they  think  fit 
to  do  so,  and  do  it  by  using  apt  words  to  that 
effect.  They  may  bind  themselves,  if  they  make 
a contract  beyond  their  authority*  This  court 
is  unanimous  on  the  point,  that  the  defendants 
are  liable,  and  on  this  plain  ground,  that  the 
Commissioners  had  ro  power,  as  Ccmmi psioners, 
to  bind  the  county,  and  that  the  county  is  not, 
nor  can  be  by  the  Commissioners,  bound  to  pay 
said  debt*  **■  * 


£<2JiiCLfi<S<I>0N 

It  is  therefore,  the  opinion  of  this  office,  that  if  the  Board 
of  Penal  Commissioners  execute  a bond  to  the  State  Treasurer  of  the 
State  of  Missouri,  as  outlined  in  the  request,  the  members  of  the 
Board  will  be  personally  liable  upon  the  bond,  and  further,  that  the 
said  Board  has  no  authority  to  bind  the  State  in  such  a manner* 

Respectfully  submitted. 


GAYLORD  WILKINS 

Assistant  Attorney  General 


GW  :DC 


APPROVED* 


ROY  MoKlt  RICK 
Attorney  General 


PENAL  INSTITUTIONS:  Agricultural  products  produced  by  convict 

labor  can  be  shipped  to  another  state  for 
use  by  that  state. 


October  6,  1944 


FILE. 


Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Attention:  hr.  K.  Aatenrleth 


Gentlemen: 


We  have  your  letter  of  the  3d  in  which  you  submit 
the  following  request  for  an  opinion: 

"Will  you  please  anvise  me  whether  or  not 
the  Department  of  Penal  Institutions, 

State  of  Missouri,  is  lawfully  permitted 
to  ship  a carload  of  Green  Beans  to  the 
Department  of  Public  Welfare,  State  of 
Ohio? 

"Also,  if  such  shipment  is  permitted,  is 
it  necessary  to  mark  each  carton  or  con- 
tainer? There  will  be  approximately 
1600  cartons. 

"We  refer  you  to  the  Ashurs t-3umner s Act 
of  1940  (54  Btat.  1134),  as  amended, 

July  9,  1941,  (55  Stat.  581),  which  becaue 
effective  as  of  October  14,  1941,  Also 
the  Ashurs t-Sumners  Act  of  1935  (49  Stat. 

494) 

In  conversation  with  you  over  the  telephone  we  were 
further  advised  that  the  barns  proposed  to  be  shipped  are  canned 
green  beans. 

The  so-called  Ashurs t-Sumners  Act,  ref  err  d to  in 
your  letter,  now  appears  in  18  U.S.CA.  Section  396a,  found 
at  page  135  of  said  volumna , reads  as  follows: 
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"Whoever  shall  knowingly  transport  or 
knowingly  cause  to  be  transported  in 
interstate  commerce,  in  any  manner  or  by 
any  means  whatsoever,  or  aid  or  assist, 
knowingly,  in  obtaining  transportation 
for  or  In  transporting  any  goods,  v;aros, 
and  merchandise  manufactured,  produced, 
or  mined,  wholly  or  in  part  by  convicts 
or  prisoners  (except  convicts  or  prisoners 
on  parole  or  probation)  or  in  any  penal 
or  reformatory  institution,  from  one  State, 

Territory,  Puerto  Rico,  Virgin  Islands, 
or  District  of  the  United  States,  or  place 
noncontiguous  but  subject  to  the  jurisdic- 
tion thereof,  or  from  any  foreign  country, 
into  any  State,  Territory,  Puerto  Rico, 

Virgin  Islands,  or  Liatrict  of  the  United 
States,  or  place  noncontiguous  but  subject 
to  the  jurisdiction  thereof,  shall  be 
punished  by  a fine  of  not  more  than  $1,000 
or  by  imprisonment  of  not  more  tiian  one  year, 
or  both:  Provided,  that  nothing  herein 
shall  apply  to  commodities  manufactured  in 
Federal  or  District  of  Columbia  penal  and 
correctional  institutions  for  use  by  the 
Federal  Government  or  the  District  of 
Columbia  Government  or  to  caemodities 
manufactured  in  any  State  penal  or  cor- 
rectional institution  for  use  by  any  other 
State,  or  States,  or  political  subdivisions 
thereof;  to  parts  for  the  repair  of  farm 
machinery;  or  to  agricultural  commodities : 

Provided  further,  that  this  section  shall 
go  into  effect  one  year  after  Its  approval 
by  the  President. " 

It  will  be  seen  by  reading  the  above  statute  that  in 
order  for  you  to  be  allowed  to  ship  the  green  beans  to  the 
Department  of  Public  elf are  of  the  State  of  Ohio,  they  must 
first  come  within  the  proviso  which  exempts  certain  co  imodities 
from  the  operation  of  said  act.  They  must  be  either  "commodities 
manufactured  in  an;,  State  penal  or  correctional  institution  for 
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use  by  any  other  State , or  States,  or  political  subdivisions 
thereof,"  or  they  must  be  "agricultural  commodities."  Our 
view  is  that  they  are  not  manufactured  commodities . In  City 
of  iiemphis  vs.  St.  Louis  and  S.F.R.  Co,,  183  Fed.  529,  538, 
will  be  found  a collection  of  definitions  by  the  various  courts 
of  what  constitutes  manufacturing  ana  manufactured  articles. 

The  gist  of  all  of  said  definitions  is  that  "manuf acture" 
implies  the  production  of  some  new  article  by  the  application 
of  skill  and  labor  to  raw  materials.  So  long  as  the  article 
upon  which  skill  and  labor  has  been  applied  remains  the  same 
article  as  it  was  before,  then  no  manufacturing  has  been  done. 
Numerous  instances  are  pointed  out  in  said  decision  of  pro- 
cessing or  other  handling  of  articles  which  do  not  amount  to 
manufac taring.  For  instance,  the  cutting  of  natural  ice  into 
pieces  of  a convenient  size  for  handling  ana  storing  the  pieces 
so  cut  in  a building,  has  been  held  not  to  be  manufacturing. 
Likewise,  the  roasting,  mixing  and  grinding  of  oof fee  has  oeen 
held  not  to  be  manufacturing.  These  and  other  examples  were 
pointed  out  in  the  foregoing  case,  and  upon  authority  of  such 
definitions  toe  court  in  that  case  held  that  the  operation  of 
a cotton  press  so  as  to  compress,  rebind  and  recover  original 
bales  of  cotton  so  as  to  change  the  form,  si*3  and  condition 
of  the  bales  to  make  them  more  convenient  for  transportation, 
was  not  manufac taring.  In  viow  of  the  foregoing  holdings  we 
think  that  the  c aiming  of  beans  is  not  a manufacturing  process 
and  that  the  canned  beans  are  not  a manufactured  commodity • 

After  canning,  they  are  still  beans  and  have  not  been  changed 
into  any  new  article  or  product. 

The  next  question  to  determine  is  whether  green  beans 
are  an  agricultural  product.  Of  this  we  think  there  can  be 
little  doubt,  since  they  are  a direct  product  of  the  soil.  A 
definition  of  the  term,  "agricultural  commodities,"  is  found 
in  the  case  of  In  re  Ilodgers,  279  N.  W,  800  , 802,  in  the  follow- 
ing language* 

"The  first  question  for  our  consideration 
is : v/hat  is  meant  by  agricultural  com- 
modities? 

"In  the  case  of  District  of  Columbia  v. 

Oyster,  4 I lackey  285,  15  D.  C.  285,  54 
Am,  Rep.  275,  in  the  body  of  the  opinion 
the  court  said  (page  286) * 
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* *But  the  caruaon  parlance  .of  the  coun- 
try, and  the  common  practice  of  the 
country',  have  been  to  consider  all  those 
things  as  farming  products  or  agricul- 
tural products  which  had  the  situs  of 
their  proauction  upon  the  farm,  and  which 
were  brought  into  condition  for  the  uses 
of  society  by  the  labor  of  those  engaged 
in  agricultural  pursuits,  as  contra- 
distinguished from  manufacturing  or  other 
industrial  pursuits.1" 

Section  396b  (18  U.S.C.A.)  forbids  the  transportation 
or  procuring  of  transportation  of  any  goods,  wares  and  merchan- 
dise produced  wholly  or  in  part  by  convict  labor  into  any  state 
"where  said  goods,  wares  and  merchandise  are  intended  by  any 
person  interastoc  therein  to  be  received,  possessed,  sold,  or 
in  any  manner  used,  either  in  the  original  package  or  otherwise 
in  violation  of  any  law  of  such  State  * # ’fie  have  examined 

the  statutes  of  the  State  of  Ohio  and  we  do  not  find  any  statute 
of  that  State  which  forbids  the  use  of  articles  manufactured  or 
produced  by  convict  labor  by  the  state  or  Its  political  sub- 
divisions. Ohio  does  have  a statute  which  requires  the  marking 
or  labeling  of  said  articles  before  being  offorod  for  sale, 
but  in  your  case  the  articles  will  not  be  offered  for  3ale,  and 
henc3  you  could  not  be  charged  with  knowing  that  the  articles 
are  to  be  sold  or  used  in  violation  of  the  Ohio  statute.  There- 
fore, Section  396b,  supra,  will  not  prevent  you  from  shipping 
tho  green  beans  to  the  Department  of  Public  Volf are  of  the 
State  of  Ohio. 

£ action  396c  (13  TJ.S.C.A.)  provides  as  follows: 

"All  packages  containing  any  goods,  wares* 
said  merchandise  manufactured,  produced,  or 
mined  w.iolly  or  in  part  by  convicts  or 
prisoners,  except  convicts  or  prisoners 
on  parole  or  probation,  or  in  any  penal  or 
reformatory  institution,  when  shipped  or 
transported  in  interstate  or  foreign  com- 
merce shall  be  plainly  and  clearly  marked, 
so  that  the  name  and  address  of  the  shipper, 
the  name  and  address  of  :he  consignee,  the 
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nature  of  the  c mtents , and  the  name  rand 
location  of  tlie  penal  oi*  reformatory  in- 
stitution where  produced  wholly  or  in  part 
may  be  readily  ascertained  on  an  inspec- 
tion of  the  outside  of  such  package," 

±he  latter  section  clearly  requires  that  you  mark  all  packages 
containing  articles  produced  wholly  or  in  part  by  convict  labor 
bofore  snipping  them  in  interstate  commerce.  Therefore,  it  will 
be  necessary  for  you  to  mark  tlio  packages  containing  the  groen 
beans  in  question,  in  accordance  with  tine  provisions  of  Section 
596c,  supra. 


Conclusion 


It  ia,  therefore,  the  opinion  of  this  office  that  you 
can  ship  a carload  of  canned  green  beans  produced  by  convict 
labor  in  the  State  of  Hiss our i to  the  Department  of  Public 
Welfare  of  the  State  of  Ohio,  but  that  it  will  be  necessary 
that  you  mark  the  packages  containing  said  beans  in  accordance 
with  Section  396c  (13  U.S.C.A*)* 


teepee tf ally  submit, ted. 


HARRY  H.  KAY 

Assistant  Attorney  General 
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ELECTIONS 


Candidate  can  seek  nomination  for  more  than  one  office 
on  the  same  party  ticket. 


April  19,  19^ 


PILED  5 

Honorable  William  Barton 
Member  of  Missouri  Legislature 
Jonesburg,  Missouri 


Dear  Sir: 


The  Attorney-General  acknowledges  receipt  of  your 
letter  of  April  14,  19^,  requesting  the  opinion  of  this 
Department.  Your  letter  reads  as  follows: 

"Please  give  me  information  if  one 
person  may  file  at  the  primary  for 
more  than  one  office  as  a candidate. 

I am  particularly  interested  in 
comity  offices. 

"Perhaps  you  have  an  opinion  on  file 
or  can  give  me  some  information  in 
answer  to  the  above  without  going  to 
the  trouble  of  writing  an  opinion  as 
I would  like  to  have  this  information 
before  April  25th,  and  many  thanks." 

The  following  statement  is  a portion  of  the  opinion 
written  by  Judge  Ellison  in  the  case  of  State  ex  rel.  Neu  v. 
Waechter  et  al.,  appearing  in  58  S.  W.  (2d)  971,  1.  c.  97^: 

"The  other  reason  assigned  by  the 
respondent  election  commissioners  is 
that  under  the  provisions  of  section 
10441,  R.  S.  Mo.  1929,  the  relator 
could  not  become  a candidate  for  the 
Republican  nomination  for  mayor  because 
he  had  previously  filed  as  a candidate 
for  alderman  and  could  not  withdraw, 
and  furthermore  could  not  run  for  two 
places  on  the  same  ticket.  This  calls 
for  a construction  of  the  statute, 
which  is  as  follows: 
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"'(1)  No  person  shall  file  more  than 
one  written  declaration  indicating  the 
party  designation  under  which  his  name 
is  to  be  printed  on  the  official  ballot, 

(2)  and  it  shall  be  unlawful  for  his 
name  to  appear  on  more  than  one  ballot 
at  said  primary  election,  (3)  and  all 
declaration  papers  shall  be  filed  with 
the  board  of  election  commissioners  of 
such  city,  and  such  declaration  papers 
shall  not  be  withdrawn,  (4)  but  the  names 
of  candidates  who  so  declare  shall  be 
printed  on  the  official  primary  ballot. • 

"For  convenience  in  reference  we  have 
divided  the  section  into  four  parts  by 
the  insertion  of  numbers  in  parentheses. 

The  first  provision  is  that  'no  person 
shall  file  more  than  one  written  declara- 
tion  indicating  the  party  designation 
under~whlch  his  name  Is  to  be  printed'  on 
the  official  ballot. ' Tne  second  provision 
is  that  'it  shall  he  unlawful  for  his 
name  to  appear  on  more  than  one  ballot 
at  said  p rimary- election. * (All  italics 
ours.)  Turning  to  sections  10448  and 
10449  R.  S.  1929  (Mo.  St.  Ann.  Secs. 

10448,  10449),  we  find  the  law  requires 
each  declarant  to  specify  in  his  declara- 
tion the  party  upon  whose  ticket  he  pro- 
poses to  run;  and  further  requires  the 
names  of  all  candidates  to  be  grouped  by 
the  election  board  under  their  respective 
party  designations,  one  form  of  ballot 
being  provided  for  each  political  party, 
or  group,  as  defined  in  another  section, 
section  10438,  R.  S.  1929  (Mo.  St.  Ann. 

Sec.  10438).  Considering  all  these  statutes 
together,  it  is  obvious  that  the  first  two 
parts  of  the  quoted  section  10441  mean  no 
more  than  they  plainly  say;  namely,  that  a 
candidate  cannot  file  or  stand  for  nomina- 
tion on  more  than  one  party  ticket  at  the 
same  election.  The  first  provision  of  said 
section  10441  is  identically  the  same  as 
the  opening  language  of  section  5862,  R.  S. 
Mo.  1909,  now  section  10260,  R.  S.  Mo.  1929 
(Mo.  St.  Ann.  Sec.  10260),  in  the  general 
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primary  law,  and  the  latter  section 
was  so  construed  nearly  twenty  years 
ago  in  State  ex  rel.  Dunn  v.  Coburn, 
supra,  260  Mo.  177,  l68  S.  W.  956, 
cited  by  relator  in  his  petition. 

"There  is  absolutely  nothing  in  section 
10441  justifying  respondents’  conten- 
tion that  a candidate  cannot  seek  nomi- 
nation for  more  than  one  office  on  the 
same  party  ticket . Neither  will  section 
18,  art.  9,  of  the  state  Constitution, 
bear  that  construction.  It  provides  'no 
person,  shall,  at  the  same  time,  fill 
two  municipal  offices'  (italics  ours 7; 
but  it  does  not  say  a person  shall  be 
ineligible  for  nomination  to  more  than 
one  office.  See  State  ax  rel.  McAllister 
v.  Dunn,  277  Mo.  38,  209  S.  W.  110,  and 
46  C.  J.,  Sec.  55,  p.  947.  There  is, 
however,  a section  in  the  general  primary 
law,  section  10244.  R.  S.  Mo.  1929  (Mo. 

St.  Ann.  Sec.  10244)  which  squarely  pro- 
vides 'no  person  shall  accept  a nomination 
to  nor  be  published  as  a candidate  for 
more  than  one  office. ' *********" 

We  believe  that  the  above  and  foregoing  statement 
is  squarely  in  point  and  is  decisive  of  the  question  contained 
in  your  letter. 

It  is  the  opinion  of  this  Department  that  a candidate 
can  seek  nomination  for  more  than  one  office  on  the  same  party 
ticket. 

Respectfully  submitted. 


RALPH  C.  LASHLY 

APPROVED:  Assistant  Attorney -General 


wmmmcic  ~~ 
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RCLjEXi 


1)  Payment  of  premium  on  surety  bona  not  mandatory 
on  county  court. 

2)  County  court  not  authorized  to  pay  part  of  oond 
premium. 


January  6,  1944 


Honorable  H.  VY.  oennett 
Prosecuting  Attorney 
Dent  County 
Salen,  Missouri 


i 


FILED 
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Dear  Mr.  Bennett: 

This  will  acknowledge  receipt  of  your  letter  under  date 
of  December  29,  1943,  wherein  you  requested  an  opinion  from 
this  Department.  Tills  opinion  request  read  as  follows:' 


"1.  If  an  officer  of  the  county  elects  to 
furnish  a surety  bond  under  Section  323B 
R.  S,  Mo.  1939,  must  the  county  court  con- 
sent thereto  and  pay  the  premium  on  such 
bond" 


"2.  If  county  court  consents  to  a surety 
bond,  upon  condition  that  the  officer  is  to 
pay  a part  of  the  bond  premium,  does  this 
make  the  county  court  liable  for  all  of  the 
premium  under  the  above  section. 

"The  county  court  of  this  county  requests 
that  I get  your  opinion  on  the  above  points, 
hence  this  letter. 

"Thanking  for  such  assistance  as  you  can  give 
us , I am, " 

Section  3233,  R.  3.  Ho.  1939,  In  so  far  as  applicable  to 
counties  reads : 

"l/hanever  any  officer  * * > of  any  county  of 
tills  state,  :*  ■'*  * shall  be  required  by  lav;  of 
this  state,  * * ’<  to  enter  into  any  official 
bond,  or  other  bond,  he  may  elect,  with  the 
consent  and  approval  of  the  governing  body 
of  such  to  enter  into  a surety  bond, 

or  bonds,  with  a surety  company  * * * autho- 
rized to  do  business  in  the  state  of  Missouri 
and  the  cost  of  every  such  surety  bond  shall 
be  paid  by  the  public  body  protected  thereby." 
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The  statute  states  tliat  1)  If  a county  official  elects 
to  provide  a surety  bond  and  2)  the  county  court  consents  and 
approves  the  election,  then  the  public  body  proteoted  thereby. 
In  tills  case  the  county  court,  may  pay  the  premium. 

In  Boatright  v.  Saline  County,  169  S.  W.  (2d)  1.  c.  372, 
the  court  said: 

"If  the  statute  relied  upon  did  not  expressly 
so  state  we  think  it  could  be  justly  implied 
that  to  render  a county  liable  for  a premium 
on  a bond,  as  the  statute  contemplates,  the 
bond  must  be  executed  for  the  benefit  of  the 
county.  However,  we  need  not  indulge  in  any 
such  implication  in  this  case  for  the  statute 
so  provides.  Note  the  concluding  portion 
thereof:  **  * * and  the  cost  of  every  such 
surety  bond  shall  be  paid  by  the  public  body 
protected  thereby.' 

"The  county  of  Saline  was  not  protected  by 
this  bond  and  therefore  it  was  not  one  as 
contemplated  by  the  statute.  The  statute 
also  provides  that  the  officer,  in  this  case 
the  county  collector,  may  elect,  with  the  con- 
sent and  approval  of  a governing  body  of  such 
county,  to  enter  into  a surety  bond  and  the 
costs  shall  be  paid  by  the  county,  rb  is  appar- 
ent tliat  the  legislature  Intended  the  county  to 
be  llablo  only  in  case  the  county  court  con- 
sented thereto  and  approved  tlie  giving  of  'such 
a bond.1’  (inpnasis  ours . ) 


A later  case,  Cox  v.  Polk  County,  173  S,  W.  (2d)  680, 
affirmed  the  Boatright  case  by  stating  that  the  body  to  be 
protected,  the  county  court,  must  expressly  assume  liability 
for  payment,  in  addition  to  its  consent  and  approval  of  the 
bond. 


CONCLUSION 

It  is  our  opinion  tliat  it  is  not  mandatory  that  the 
county  court  consent  to  and  approve  payment  of  the  premium  on 
surety  bonds  under  Section  3238,  R.  3.  Mo.  1939.  Further, 
that  the  statute  provides  only  tliat  the  county  court,  or  other 
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public  body  designated  therein,  nay,  in  effect,  only  refuse 
or  agree  to  pay  the  bond  premium. 


Respectfully  submitted. 


RAL?iI  C.  LASIILY 

Assistant  Attorney-General 


APPRGV1ID : 
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SPECIAL  HD  AD  DISTRICT 
OFFICERS: 


Unless  the  statutes  Prescribe  a salary 
for  the  treasurer  of  a special  road 
district,  his  services  are  deemed  to  be 
gratuitous . 


November  17,  1944 


' ^ ry ^0 


honorable  E.  I*  Bennett 
Prosecuting  Attorney 
i^ent  County 
Salem,  Missouri 


Dear  Mr*  Bennett: 


This  department  acknowledges  receipt  of  your 
recent  letter  in  which  you  request  the  opinion  of  this 
office  on  certain  questions.  Your  letter  reads  as  follows: 

"The  County  Court  of  >ent  County, 

Missouri  a siros  the  opinion  of  you r 
office  on  the  authority  of  Special 
Roaa  Commissioners  appointed  under 
chapter  46,  article  10,  Revised 
Statutes  of  Missouri  1939,  On  the 
following  points,  towit: 

"1.  In  the  appointment  of  a 
treasurer  for  the  Special  Road 
District  does  the  commis si oners 
have  any  authority  to  pay  said 
treasurer  a salary 

"2,  Do  said  commissioners  have 
authority  to  appoint  one  of  their 
number  as  treasurer  and  pay  such 
co.mulss  loner  as  treasurer  a salary, 

"3.  Doe 8 said  coiimis  si  oners  have 
authority  to  pay  one  of  the  com- 
missioners for  labor  done  for  and 
material  furnished  to  the  fpocial 
Road  District,  other  than  actual 
expenses  of  said  coimaiss loners  Inti 
the  performance  of  their  duties. 
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section  8679,  It,  8,  llo,  1939,  provides  ns 

follows  s 


"Saia  board  i:iay  appoint  a treasurer 
ana  fix  the  amount  of  his  bond  nnd 
prescribe  his  duties,  which  said 
bond  shall  be  fllod  in  the  office  of 
the  clerk  of  the  county  court," 

There  is  no  statuto  contain  .d  in  Article  10, 
Chapter  46,  specifically  providing  for  the  payment  of  a 
salary  to  the  treasurer  of  a special  road  district  orga- 
nized thereunder.  Unless  tne  statute  prescrloes  such  a 
salary  the  service  as  treasurer  is  deemed  to  be  gratuitous 
The  following  statement  of  this  rule  appears  in  Nodaway 
County  v,  Kidder,  129  S,  W,  (2d)  867,  1,  c,  860* 

"The  general  rule  is  that  the  rendi- 
tion of  services  by  a public  officer 
is  deemed  to  bo  gratu  tous,  unless  a 
compensation  therefor  is  provided  by 
statute.  If  the  statute  provides  com- 
pensation in  a particular  modo  or 
manner,  then  the  officer  is  confined 
to  that  aannor  and  is  entitled  to  no 
other  or  further  compensation  or  to 
any  different  mode  of  securing  same. 

Such  statutes,  too  must  be  strictly 
construed  ac  against  the  officer. 

State  ox  rel,  r:vans  v.  Gordon,  246  Mo, 

12,  28,  149  £•  Yi,  638;  King  v,  diver- 
land  Levee  List.,  218  Mo,  App.  490, 

493,  279  S.  ? f.  195,  196;  Stato  ox  rel. 

odeking  v.  i cCrcckon,  60  ho,  App, 

650,  656. 

"It  is  roll  established  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statuto  authorizing  such  pay- 
ment. state  ex  rel,  Buder  v.  dockmann, 

305  Mo,  342,  265  £ . V,.  532,  534;  State 
ex  rel,  Linn  County  v,  .dams,  172  Mo, 

1,  7,  72  S.  \ . 655;  Williams  v,  Charlton 
County,  85  Mo,  645," 
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The  socond  ana  third  questions  contained  in 
your  Inquiry  are  ansrored  by  two  opinions  enclosed  here- 
with, one  datod  October  7,  1942,  to  lion,  Wilson  o.  iiill, 
and  one  dated  June  18,  1935,  directed  to  lion,  0,  Logan 
ilarr. 


The  above  anc  foregoing  constitutes  the  opinion 
of  this  department. 


Respectfully  submitted. 


ItALPH  C.  IASHLJf 
Assistant  .ttorney  General 


KGLiiiO 


APPROVED: 


VAIIE  C.  THUuLO 

(Acting)  attorney  General 


HABkAS  CuRrUb  bhe  appearance  of  persons  imprisoned  may 

aD  PROSEQUENDUM:  be  secured  by  writ  of  habeas  corpus  ad 

prosequendum  in  order  to  prosecute  them 
on  indictments  for  a felony  in  another 
jurisdiction  in  Missouri. 


March  21,  1944 


Ur*  Charles  T,  Bloodworth 
Special  Prosecuting  Attorney- 
Butler  County- 
Poplar  Bluff,  Missouri 


% 


Dear  Sir; 


We  acknowledge  receipt  of  your  letter  of  March  16th, 
1944,  addressed  to  Honorable  Roy  MoICittrick,  Attorney-General 
of  Missouri,  requesting  an  opinion  respecting  the  facts  set 
out  in  your  letter,  as  follows: 


"I  wish  an  opinion  and  advice  on  proce- 
dure in  regard  to  the  following; 

"Two  men  committed  a felony  in  Butler 
County  last  year,  and  at  about  the  same 
week,  also  committed  a felony  in  Dunklin 
County.  They  were  charged  both  in  Butler 
County,  and  in  Dunklin  County,  and  were 
convicted  in  Dunklin  County,  before  they 
could  be  tried  here,  and  each  sentenced 
to  the  penitentiary,  and  are  now  in  the 
Intermediate  Reformatory  for  young  men. 

The  cases  against  them  here,  are  pending 
in  the  Circuit  Court,  and  we  desire  to 
try  them,  and  dispose  of  the  cases  at  the 
coming  April  term. 

"We  have  communicated  with  authorities, 
and  Mr.  Adams,  Superintendent  of  the 
Intermediate  Reformatory  advises  me  that 
he  will  be  glad  to  turn  them  over  to  the 
Sheriff  upon  writs  of  habeas  corpus.  I 
am  very  much  in  doubt  as  to  the  jurisdic- 
tion of  the  Circuit  Court  here  to  enter- 
tain habeas  corpus  proceedings  for  prison- 
ers in  Cole  County,  though,  from  the  letter 
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received  from  Mr.  Adams,  it  appears 
that  that  is  what  he  suggests.  It 
would  put  excessive  expense  and  costs 
on  the  State  or  County  to  have  to  go 
to  Cole  County  to  Institute  habeas 
corpus  proceedings. 

"I  would  appreciate  It  very  much  if 
you  would  give  me  your  opinion  as  to 
what  procedure  I should  pursue  to  bring 
these  prisoners  baok  here  for  trial, 
and  as  to  whether  or  not  the  Circuit 
Court  here  can  issue  a writ  of  habeas 
corpus  against  the  Superintendent  of, 
or  the  Intermediate  Reformatory  for 
young  men." 


On  consideration  of  the  proposition  involved  in 
your  inquiry,  namely,  wiiether  you  are  entitled  as  a matter 
of  law  to  secure  the  delivery  of  the  bodies  of  the  two  men 
committing  the  felony  In  Butler  County,  as  stated  by  you, 
so  that  they  can  be  brought  into  the  Circuit  Court  of 
Butler  County  to  answer  Indictments  now  perfected  and  pend- 
ing against  them  in  said  County  of  Butler,  we  believe  that 
by  the  application  for  and  issuance  of  the  writ  of  habeas 
carpus  ad  prosequendum  you  can  lawfully  return  them  to 
Butler  Tfounty  for  prosecution. 

The  application  for  the  writ  of  habeas  corpus  may  be 
properly  entertained,  and  the  writ  of  habeas  corpus  ad 
prosequendum  issued  by  the  Circuit  Court  of  Butler  County, 
Missouri,  if1  in  session,  otherwise,  by  the  Judge  in  vacation. 

In  support  of  the  above,  we  oite  the  following  author- 
ities; State  ex  rel.  Billings  v.  Rudolph,  322  Mo.  1163; 

State  ex  rel.  lleininger  v.  Breuer,  304  Mo.  381,  13  Corpus 
Juris,  Sec.  14,  pages  919,  920. 


CONCLUSION 


This  department  is,  therefore,  of  the  opinion  that  you 
have  the  absolute  right,  and  can  secure  the  presence  and 
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bodies  of  the  defendants  committing  the  felony  you  name, 
by  the  issuance  of  the  writ  of  habeas  oorpue  ad  prosequen- 
dum, in  order  to  procure  the  attendance  of  the  two  defen- 
dants for  the  trial  of  the  cause  on  the  charges  preferred 
against  them,  in  Butler  County,  Uieeouri. 


Respectfully  submitted. 


EDGAR  B.  WOOLFOLK 

Assistant  Attorney- General 


APPROVED: 


Attorney-General 


EBWtCP 


RECORDER  OF 
DEEDS. 


Must  collect  and  account  for  fees 
for  recording  deeds  and  other 
instruments  recorded  by  county. 


September  14,  1944 


Miss  Dollle  Blake 

Circuit  Clerk  and  Ex-Officio  Recorder 

Worth  County 

Grant  City,  Missouri 


PILE 


Dear  Miss  Blake: 


This  will  acknowledge  the  receipt  of  your  letter 
of  August  24th,  requesting  an  opinion  from  this  office, 
which  is  as  follows: 

"May  I have  your  opinion  as  to  whether 
or  not  the  County  should  pay  recording 
fees  to  th " Recorder  for  Right-of-Way 
deeds.  Trustee's  Deeds,  ect . , that  they 
file  for  record  in  that  off ico . 

•Our  County  Judges  take  the  position  that 
there  is  no  need  of  payln  these  fees, 
since  the  County  Recorder  turns  all  fees 
to  the  County  Clerk  anyway  at  the  end  of 
each  month,  and  it  makes  a bit  of  added 
bookkeeping  for  them  to  pay  out  these 
fees . 

"From  the  Recorder's  standpoint  of  view 
this  makes  an  itom  on  the  daily  record 
> nd  price  therefor,  but  when  the  price 
is  not  received,  it  makes  totals  needing 
amendment . 

"Please  give  me  your  opinion  as  to  whether 
or  not  the  fees  should  actually  be  paid 
in  hand  to  the  Recorder." 

Section  13408  R.  S.  Uo.,  1939  provides: 

"The  clerks  of  the  circuit  courts  of 
this  state  shall  receive  for  their  ser- 
vices annually  the  following  sum:  In 
counties  having  a population  of  less 
than  seven  thousand  five  hundred  persons 
the  sum  of  twelve  hundred  (is  1200)  dollars; 
provided  that  In  any  county  wherein 
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the  clerk  of  the  circuit  court  is  ex- 
off  Iclo  recorder  of  deeds,  said  officers 
shall  be  considered  as  one  for  the  pur- 
poses of  this  section:  Provided, it  shall 
be  the  duty  of  the  circuit  clerk,  who 
is  ex-officio  recorder  of  deeds  to  charge 
and  collect  for  the  county  in  all  cases 
every  fee  accruing  to  his  office  as 
such  recorder  of  deeds  and  to  which  he 
may  be  entitled  under  the  provisions 
of  Sec.  13426  or  any  other  statute.  ■»  * *•" 
(Underscoring  ours) . 

Sec.  13426,  R.  S.  Mo.,  1939,  provides: 

"Recorders  shall  be  allowed  fees  for 
their  services  as  follows: 

For  recording  every  deed  of  instrument 

for  every  hundred  words $*0.10 

In  a dition  to  the  above  fee  for  re- 
cording deeds,  they  shall  be  allowed 
for  recording  every  such  Instrument 
relating  to  real  estate,  a fee  of  ten 
cents,  as  a compensation  for  making 
and  oreserving  direct  and  inverted 
indexes  to  every  book  containing 
deeds  affecting  real  estate. 


For  every  certificate  and  seal 60 

For  recording  a plat  of  survey,  if 

not  more  than  six  coiirses. 40 

For  every  course  above  six  of  the  same  .02 

For  copies  of  plats,  if  not  more  than 

six  courses  40 

For  every  course  above  six  02 


(R.  S.  1929,  Sec.  11804.)" 

It  must  be  noted  that  Sec.  13426  provides  a sped 
fied  fee  for  the  recorder  for  recording  every  deed  of 
instrument.  This  weald  clearly  include  deeds  recorded 
by  the  county.  True,  in  view  of  the  provisions  of 
Sec.  13408  your  collection  of  these  fees  v/ould  make 
no  difference  in  your  salary  and  you  would  have  to 
pay  them  back  to  the  County,  however,  the  county  might 
conceivably  pay  for  these  deeds  out  of  a particular 
fund  and  when  you  paid  the  money  back  it  would  go 
into  the  general  fund  from  which  your  salary  and  other 
legitimate  county  expenses  are  paid.  Also  it  should 
be  pointed  out  that  to  hold  that  Sec.  13426  did  not 
require  counties  to  pay  these  fees  would  be  a holding 
that  would  materially  effect  the  compensation  of  those 
recorders  who  are  dependent  on  fees,  such  as  those 
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who  come  under  the  provisions  of  Sec.  13187  R.  S.  &o., 
1939.  This  would  work  a hardship  on  them,  clearly 
not  contemplated  by  the  law. 


CONCLUSION . 


It  is  therefore  the  opinion  of  this  office  that 
a recorder  of  deeds  must  collect  and  account  for  fees 
for  instruments  recorded  by  the  county,  evt.-n  though 
he  is  a salaried  officer. 


A.  HROViiD : 


Respectfully  submitted 


RdY  kcKITTKICK 
Attorney  General 
RJFiLeC 


HO  iji.T  J.  LAI';  AG  AN 

Assistant  Attorney  General 


CONSJLii/’ATION  CUhioJiiilON:  conservation  commission  is  unauthorized. 

CONSTITUTION:  to  pay  out  public  funds  for  a short- 

term insurance  policy  on  conservation 
agents  for  two-day  open  deer  season. 


august  24,  1944 


i 


State  Conservation  Commission 
Jefferson  City,  i.Iissouri 

Attention  Mr.  I.  T.  Bode,  Director 


FILED 

/0 


Gentlemen: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  august  17,  1944,  which 
reads: 


’•I  should  like  to  have  from  your  office 
an  official  opinion  as  to  whether  or  not 
the  Conservation  Commission  could  legally 
pay  tne  premium  on  short-term  insurance  to 
cover  our  agents  curing  the  deer  season, 
wnion  has  been  established  for  Novembei  £ 
and  3 for  this  year.M 


The  Conservation  Commission  was  created  by  virtue  of 
Section  Id,  Article  XIV,  of  the  Constitution  of  the  State 
of  Jiiasouri,  which  vests  in  that  body  very  broad  powers  to 
regulate,  control,  manage,  and  conserve  the  wildlife  resources 
of  the  state  of  Missouri,  ana  practically  leaves  to  the  dis- 
cretion of  the  Conservation  commission  the  manner  of  execut- 
ing such  authority.  Said  _ juenoment  reads: 

"The  control,  management,  restoration,  con- 
servation and  regulation  of  the  bird,  fish, 
game,  forestry  ana  all  wild  life  resources 
of  the  State,  including  hatcheries,  sanctu- 
aries, refuges,  reservations  .mu  all  other 
property  now  owned  or  usea  for  said  purposes 
or  hereafter  acquired  for  said  purposes  and 
the  acquisition  and  establishment  of  the  same, 
and  the  administration  of  the  laws  now  or  here- 
after pertaining  thereto,  snail  be  vested  in 
a commission  to  be  known  us  the  conservation 
Commission,  to  consist  of  four  members  to  be 
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appo  nted  by  tiie  Governor,  not  more  than 
two  ol'  wnom  shall  be  members  of  the  uuus 
political  party.  The  commissioners  shall 
have  knowleu^e  or  and  interest  in  wild 
life  conservation.  Vacancies  snail  be 
rilled  by  appointment  by  tne  Governor  Tor 
tne  unexpired  tera  within  thirty  days  from 
tne  ante  of  suon  vacancy;  on  failure  of  the 
Governor  to  fill  the  vuoancy  within  tnirty 
days,  the  remaining  ooLiuissioners  snail 
fill  the  vacancy  for  the  unexpired  term. 

The  first  members  of  3uid  commission  shall 
be  appointed  for  terms,  as  follows:  one  for 
a term  of  two  years,  or  until  his  or  her 
successor  is  appointee  and  qualified;  two 
for  terms  of  four  years,  or  until  their  re- 
spective successors  are  appointed  and  quali- 
fied; one  for  a term  of  six  years,  or  until 
his  or  her  successor  is  appointee  and  quali- 
fied. Upon  the  expiration  of  each  of  the 
foregoing  terms  of  said  commissioners,  a 
successor  snail  be  appointee  by  the  Governor 
for  a term  of  six  years,  or  until  his  or  her 
successor  is  appointee  ana  qualified,  which 
term  of  six  years  shall  thereafter  be  the 
length  of  term  of  each  member  of  said  Com- 
mission. The  members  of  said  Commission  shall 
receive  no  salary  or  other  compensation  for 
their  services  »s  such.  The  members  of  the 
Commission  shall  receive  their  neoessary 
traveling  and  other  expenses  incurred  while 
actually  engaged  In  the  discharge  of  their 
official  duties,  caid  Commission  shall  have 
the  power  to  aoquire  by  purchase,  gift,  emi- 
nent domain,  or  otherwise,  all  property  neces- 
sary, useful  or  convenient  for  the  use  of  the 
Commission,  or  the  exercise  of  any  of  its  pow- 
ers hereunder,  and  in  the  event  the  right  of 
eminent  domain  is  exercised,  it  shall  be  exer- 
cised in  the  same  umnner  as  now  or  hereafter 
provided  for  the  exercise  of  eminent  domain 
by  the  State  Highway  Commission.  j%  Director 
of  Conservation  shull  be  appointed  by  the  Com- 
mission auu  such  director  shall,  with  the  ap- 
proval of  tne  Commission,  appoint  such  assist- 
ants and  other  employees  as  the  Commission  may 
deem  necessary.  The  Commission  shall  deter- 
mine the  qualifications  of  tne  director,  all 
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assistants  ana  employees  ana  shull  fix 
all  salaries,  except  that  no  commission- 
er snail  be  eligible  for  suoh  appointment 
or  employment.  TUe  fees,  monies,  or  l'unas 
arising  from  the  operation  ana  transactions 
of  said  Commission  and  from  tne  applica- 
tion ana  the  administration  of  the  laws 
ana  regulations  pertaining  to  the  bird, 
fish,  game,  forestry  and  wilu  life  resources 
of  tiie  State  ana  from  the  sale  of  property 
usea  for  said  purposes,  snail  be  expended 
and  used  by  said  Commission  for  the  control, 
management,  restoration,  conservation  and 
regulation  of  the  bird,  fish,  game,  forestry 
and  wild  life  resources  of  the  State,  in- 
cluding the  purchase  or  other  acquisition 
of  property  for  said  purposes,  anu  for  the 
administration  of  the  laws  pertaining  there- 
to and  for  no  other  purpose.  The  general  as- 
sembly may  enact  any  laws  in  aid  of  Dut  not 
inconsistent  with  the  provisions  of  this 
amendment  and  all  existing  laws  inconsistent 
herewith  shall  no  longer  remain  in  force  or 
effect.  This  amendment  shall  be  self -enforc- 
ing and  go  into  effect  July  1,  19o7.M 


e think  it  will  be  conoeued  by  nearly  everyone  that  it 
is  not  essential  to  the  control,  management,  restoration,  con- 
servation, end  regulation  of  wilulife  in  this  state,  that  a 
short  term  life  insurance  policy  be  taken  out  on  eacn  agent 
during  the  open  deer  season,  which  oonsists  of  only  two  days. 

In  this  state  it  has  been  permissible  heretofore  to  hunt  deer, 
and,  so  far  as  we  know,  ut  no  time  aid  any  state  department 
take  out  insurance  on  its  agents  coring  the  open  season.  It 
might  be  argued  tnat  it  would  be  just  as  essential  to  take 
out  a term  policy  on  the  hunters,  or  further  tnat  various 
state  departments  shoula  be  permitted  to  tome  out  insurance 
on  its  employees  traveling  upon  tne  highways  of  this  state, 
for  the  benefit  of  said  employees. 

as  we  reuu  your  request,  we  assume  that  the  Conservation 
Commission  contemplates  poyln„  for  said  premium,  and  that  should 
any  aooident  ooour,  the  family  or  otners  namea  by  the  agent 
would  be  the  beneficiaries  unuex*  said  insurance  policy,  and  not 
the  Conservation  Commission.  In  other  words,  it  is  for  the  sole 
benefit  of  the  agent.  It  is  somethin^  that  normally  woula  be 
expected  of  tne  agent  and  not  uls  employer.  This  might  be  con- 
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sidered  the  taking  of  fjublic  funds  and  appropriating  them 
for  a private  purpose,  which,  if  true,  is  in  direct  viola- 
tion of  the  Constitution. 

Section  46,  ..rticle  IV,  of  the  Constitution  of  the 
State  of  Missouri  is  an  inhibition  against  the  granting  of 
public  funds  to  individuals,  and  reads: 


"The  General  .assembly  shall  have  no  power 
to  make  any  grunt,  or  to  authorize  the  mak- 
ing of  any  grunt  of  publio  money  or  tning 
of  value  to  any  individual,  association  of 
Individuals,  municipal  or  other  corpora- 
tion whatsoever:  Provided.  That  this  shall 
not  be  so  construed  as  to  prevent  tne  grant 
of  aid  in  a case  of  public  calamity." 


Furthermore,  Section  19,  Article  X,  of  the  Constitu- 
tion of  tne  State  of  Missouri  provides  tnat  no  money  shall 
ever  be  paid  out  of  the  state  treasury  of  this  state  without 
an  appropriation  act  specifying  the  umount  and  object  for 
which  it  is  to  be  upplied.  Said  section  reads: 

"No  moneys  shall  over  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  law;  nor  unless  suoh 
payment  be  made,  or  a warrant  shall  have  been 
issued  therefor,  within  two  years  after  the 
passage  of  suoh  appropriation  act;  and  every 
suoh  law,  making  a now  appropriation,  or  con- 
tinuing or  reviving  an  appropriation,  ahull 
distinctly  specify  tho  suu  appropriated,  and 
the  object  to  which  it  is  to  be  applied;  and 
it  snail  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  sum  or  object.  A regu- 
lar statement  and  account  of  the  receipts  and 
expenditures  ol‘  all  publio  money  shall  be  pub- 
lished from  time  to  time." 


While  there  has  heretofore  been  some  question  as  to  the 
necessity  of  an  appropriation  act  by  the  General  assembly  for 
the  Conservation  Commission,  we  will  not  go  into  that  at  tails 
time,  but  assume,  for  the  sake  of  this  opinion,  tnat  it  is  a 
necessary  prere  uisite  for  obtaining  money  for  expenuitures 
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incurred  by  the  Conservation  Com.  ission.  II'  such  be  the 
case,  then  we  must  look  to  the  appropriation  eot  to  be  tJuided 
by  tne  nature  of  expenditures  oontemplateu  when  the  General 
.Assembly  passed  said  appropriation  bill.  In  Sect  on  18,  Laws 
of  194o,  pa^e  227,  we  find  the  appropriation  bill  as  passed 
by  the  62nd  General  assembly  for  tne  Conservation  Commission 
for  the  biennium  1940-1944,  alia  uothing  contained  therein 
specifically  authorizes  the  purcnase  of  life  insurance  on  con- 
servation agents. 

If  we  follow  the  provisions  of  Section  19,  iLrtiole  X, 
of  tiie  Constitution,  supra,  then  absent  an  appropriation  by 
the  General  Assembly,  suon  an  expenditure  as  is  herein  oon- 
templateu  woulu  be  invalid. 

furthermore,  there  are  certain  exceptions  to  the  fore- 
going constitutional  provisions  prohibiting  expenditure  of 
publio  funds  to  individuals,  such  as  for  the  payment  of  pen- 
sions, eto.,  but  as  a general  rule  such  amendments  amusing  ex- 
ceptions to  the  general  rule  are  limited  to  firemen,  police- 
men, members  of  educational  institutions,  etc.,  ana  none  oould 
be  construed  so  as  to  grant  term  insurance  for  conservation 
agents,  as  mentioned  in  your  letter. 

Section  47a,  ^>rtiole  IV,  of  the  constitution  of  the 
3tute  of  Missouri  proviues  that  nothing  in  this  Constitution 
shall  prevent  grants  from  publio  funds  to  persons  employed 
and  paid  out  of  any  publio  funds,  for  educational  services, 
and  reads: 


"Nothing  in  tnis  constitution  contained 
shall  be  oonstrueu  as  prohibiting  payments, 
from  any  public  funas.  Into  a fund  or  funds, 
for  paying  benefits,  upon  retirement,  dis- 
ability, or  death,  to  persons  employed  and 
palu  out  of  nny  public  fund,  for  educational 
services,  their  beneficiaries,  or  their  es- 
tates." 


section  47,  ,*rtiole  IV,  of  the  Constitution  further  pro- 
vides that  nothing  in  the  Constitution  snail  pi-onibit  the  Gen- 
eral Assembly  from  authoi'izln&  any  municipality  in  tnis  st&te 
to  pass  ordinances  pensioning  members  of  the  fire  department 
and  widows  and  minor  oaildren  of  deceased  members  tnereof; 
also  said  section  permits  the  payment  of  blind  pensions  and 
old  age  pensions,  wnlan  oould  not  be  paid  absent  a oonetitu- 
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tional  provision  so  authorizing  suoh  payments. 

Likewise,  Section  43a  of  article  IV  provides  authori- 
zation for  pensioning  policemen. 

From  a reading  of  the  foregoing  constitutional  provi- 
sions, it  is  easy  to  see  that  it  was  definitely  intended 
that  public  funds  should  never  be  expenued  for  private  pur- 
poses, but  only  for  public  purposes,  except  when  some  spe- 
cific exoeption  is  contained  in  the  Constitution  itself, 
suoh  as  found  in  Sections  47a,  47  and  48a  of  .xticle  IV, 
supra. 


furthermore.  Section  16  of  .article  XIV,  supra,  pro- 
vides that  the  fees,  monies  or  funds  arising  from  the  oper- 
ations and  transactions  of  the  Commission  "shall  be  expended 
and  used  by  said  Commission  for  the  control,  management, 
restoration,  conservation  and  regulation  of  the  hire,  fish, 
game,  forestry  and  wild  life  resources  of  the  State,  includ- 
ing the  purchase  or  other  acquisition  of  property  for  said 
purposes,  and  for  the  administration  of  the  laws  pertaining 
thereto  and  for  no  other  purpose,"  which,  in  the  opinion  of 
the  wri^or,  would  of  itself  prohibit  tne  purchase  of  term 
insurance. 

The  only  power  vested  In  the  Conservation  Commission  is 
derived  by  virtue  of  the  provisions  of  section  16,  supra,  ns 
stated  in  sietna  Ins.  uo.  v.  O'Malley,  124  8.  W.  (2d)  1.  o. 
1166: 


" * * * 59  C.  J.,  suction  285,  page  172, 
section  286.  In  We  last  oitation  the 
author  s^ys:  'Public  offioers  have  and  can 
exercise  only  suoh  powers  as  are  conferred 
on  then  by  law,  * * *.« 


.s  the  writer  reads  this  ..monument,  there  is  only  one 
provision  therein  that  could  possibly  permit  the  purchase  of 
a tern  insurance  policy,  ana  that  reads: 


" * * * The  commission  shall  aetermine  the 
qualifications  of  tne  director,  all  assist- 
ants and  employees  and  shall  fix  all  salaries, 
except  tnet  no  commissioner  snail  be  ell  ible 
for  suoh  appointment  or  employment.  * * *" 
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We  contend  tout  by  tuo  use  of  tne  word  "salary"  It 
wus  never  contemplated  that  tne  Commission  In  fixing  a salury 
could  partially  compensate  tne  employee  in  money  and  puy  the 
balance  with  a ter.,  insurance  policy  upon  tne  agent,  payable 
at  death  to  the  beneficiary  of  said  agent,  and  not  the  Com- 
mission, but  that  by  the  use  of  the  word  "salary"  in  the 
foregoing  juaendment  the  intention  was  tnut  a curtain  stipu- 
lated amount  of  money  was  to  be  paid  said  employees  monthly 
or  annually.  That  Is  the  ordinary  anu  usual  construction 
given  the  word  "salary*  when  referring  to  the  salary  of  a 
puollo  officer  or  employee. 

/unis,  x ..agnails  Kew  standard  Dictionary  defines  "salary" 
in  the  following  manner: 

"ji,  periodical  allowance  made  us  compensa- 
tion to  a person  for  his  offioial  or  pro- 
fessional services  or  for  his  regular  work." 


If  the  people  of  tuis  state  In  adopting  the  Conserva- 
tion .Uumiument  had  intended  tinit  the  Conservation  Commission 
should  pay  for  term  insurance  on  the  life  of  any  agent,  they 
could  have  so  stateu  in  the  .amendment,  but  by  the  use  of  the 
word  "salary"  undoubtedly  they  intended  such  employees  should 
be  paid  a certain  stipulated  amount  of  money. 

In  Kogel  v.  JoGoldriok,  45  N.  £.  (ad)  817,  1.  o.  819, 
the  Court  of  appeals  of  the  State  of  New  York  in  construing 
the  words  "salary  or  compensation"  as  usee  in  section  £45  of 
the  Military  Law,  Consol.  Laws,  on.  56,  said: 


« * * * The  tgaiaj.y  or  compensation f for  mili- 
tary service  ref err ea  to  therein  must  be  taken 
to  mean  the  regular  »pay»  of  uu  army  officer 
as  distlngui alien  from  the  'allowances'  which 
he  may  receive  in  substitution  for  subsistence, 
quarters,  and  like  military  essentials  which 
are  usually  supplied  by  the  government  in  kind." 


In  nebadow  et  ul.  v.  buffalo  Savings  Bank,  117  N.Y.S. 
£b£,  1.  c.  £84,  the  court  said: 


"The  first  and  seoond  causes  of  action  ore  suf- 
ficiently pleaded,  a Salary  is  a fixea  sum  to 
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be  paid  by  tue  year  or  periodically  for 
services.  Burrill's  Law  Dictionary.  * * 


In  the  case  of  In  re  Chunoellor,  l Mu . ) 1 Bland,  595, 
1.  o.  650,  the  court  defines  "salary"  as  follows: 


"A  salary  is  a compensation  for  services 
rendered;  it  is  the  periodical  payment  of 
a certain  value,  in  money,  * * * 


Certainly,  in  view  of  the  f oregoin^  authorities  defin- 
ing "salary',  the  Conservation  Commission  would  not  be  per- 
mittee to  pay  for  a snort  term  polloy  on  its  agents  during 
the  two-uay  open  deer  season,  under  the  Conservation  vYmend- 
raent . 


furthermore,  the  Workmen's  Compensation  Act  lends  some 
assistance  in  determining  your  request,  for  the  reason  that 
Act  specifically  provides  in  Section  5694,  U.  3.  Missouri, 
1959: 


"The  word  'employer'  as  used  in  this  chap- 
ter shall  be  construed  to  mean: 

****** 

"(b)  The  state,  county,  municipal  corpora- 
tion, township,  school  or  road,  drainage, 
swamp  and  levee  districts,  or  school  boards, 
board  of  education,  re0ents,  curators,  man- 
agers or  control  commission,  board  or  any 
other  political  subdivision,  corporation,  or 
(iuasi-oorporatlon,  or  cities  under  special 
charter,  or  unuer  the  commission  form  of  gov- 
ernment, which  elects  to  accept  this  ohapter 
by  law  or  ordinance.  * * * *» 


which  inuloates  that  the  General  .ssembly  of  the  Stute  of  idis- 
souri  is  of  the  opinion  that,  prior' to  the  foregoin^  enactment, 
neither  the  state  nor  any  political  subdivision  thereof  had 
been  authorized  to  take  out  insurance  on  employees  and  pay  for 
said  insurance  out  of  public  funds,  whether  such  a provision 
in  tne  vorkmen's  Compensation  /.ct  relative  to  the  state  or  any 
political  subdivision  tnereof  electing  to  come  within  the  aot 
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is  constitutional,  we  neeu  not  puss  upon  at  tula  time.  How- 
ever, at  no  time  has  the  state  ever  electee  to  come  under 
tne  saia  Workmen* s compensation  ,»ct,  una  tnerel'ore  it  is  not 
subject  to  the  provisions  thereof. 


wOrCLUoION 


Therefore,  in  conclusion,  we  are  of  the  opinion  that 
to  permit  the  Conservation  Commission  to  pay  for  suoh  short- 
term insurance  policies  as  contemplateu  by  your  request  would 
amount  to  the  payment  of  public  funus  for  pi'ivute  purposes, 
in  direct  violation  of  the  Constitution  of  the  State  of  Mis- 
souri, ana  furthermore  the  Conservation  Commission  would  be 
exceeding  its  constitutional  authority  under  section  lb, 
article  aIV,  supra. 


Hespeotlully  submitted 


Jill  HR  CY  R.  H-L!lLiTT,  Jr. 
Assistant  Attorney  General 


APPROVED: 


ROY  MoKITTRlC* 
Attorney  General 
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STATUTE  OF  : Under  Section  1015,  R.  S.  Mo.,  1939, 

LIMITATIONS.  : actions  against  circuit  clerk  and  ex- 

: officio  recorder  for  liability  incur- 
: red  by  acts  in  official  capacity  must 
: be  brought  within  three  years  from 
: date  cause  accrues  in  the  absence  of 
: a showing  of  fraud  or  concealment . 


March  22,  1944 


Honorable  Llyn  Bradford 
Prosecuting  Attorney,  Phelps  County 
Rolla,  Missouri 


FILED 

// 


Dear  Mr.  Bradford: 


This  will  acknowledge  the  receipt  of  your 
letter  under  date  of  March  18,  1944,  in  which  you 
request  an  opinion  from  this  office  • The  text  of 
such  letter  is  as  follows: 

"In  July,  1939,  a former  Circuit  Clerk  & 
Recorder  of  Phelps  died,  and  according  to 
the  report  of  the  State  Auditor’s  Office 
after  a recent  audit  of  this  County,  he 
was  In  arrears  something  over  £>1200  on 
Circuit  Clerk  fees  collected  but  not  turned 
into  the  County  Treasurer.  The  County  Court 
is  requesting  that  I take  action  on  the  bond 
for  the  collection  of  this  shortage.  The 
bonding  company  takes  the  position  that  this 
action  Is  barred  by  the  3-year  statute  of 
limitations  In  Missouri,  under  Section  1015, 

R.S.  Mo.  1939.  The  following  citations  seem 
to  me  to  boar  but  their  contention: 

Shelby  County  v.  Bragg,  135  Mo.  291; 

Putnam  County  vs.  Johnson,  259  Mo.  73; 

City  of  St.  Joseph  vs.  Y/yatt,  203  S.  V/.  819  j 

"I  would  appreciate  your  opinion  with  reference 
to  whether  the  three-year  or  the  fice-year 
statute  of  limitations  would  apply  under  these 
conditions.  There  are  no  circumstances  that 
I know  of  that  would  tell  the  limitation  period, 
and  It  Is  simply  a question  of  which  limitation 
applies 

Section  1015,  R.  S.  Missouri,  1939,  provides: 
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"Wlthln  thr  e years*  First,  an  action  against 
a sheriff,  coroner  or  other  officer,  upon  a 
liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity  and  in  virtue  of 
his  office,  or  by  the  ommission  of  an  official 
duty.  Including  the  non  payment  of  money  col- 
lected upon  an  execution  or  otherwise;  second, 
an  action  upon  a statute  for  a penalty  or 
forfeiture,  wnere  the  action  ia  given  to  the 
party  aggrieved,  or  to  such  party  and  the  state." 

In  the  City  of  St.  Joseph  v.  George  N.  T*yatt, 

274  Mo.  566,  the  court  states  that  this  section  applies 
to  actions  on  official  bonds  except  where  some  fraud 
or  concealment  Is  plain  which  prevented  aiscovery  of  the 
defalcation  or  shortage.  The  co\urt  at  page  575  states 
"Statutes  of  Limitations  are  favored  In  the  law  and 
cannot  be  avoided  unless  the  party  seeking  to  do  so 
brings  himself  strictly  within  some  exception.  A 
party  seeking  to  avoid  the  law  of  the  statute  on  account 
of  fraud  must  aver  and  show  that  he  used  due  diligence 
to  detect  it  and  if  he  had  the  means  of  discovery  in  his 
power,  he  will  be  held  to  have  known  it."  See  also 
Shelby  County  v.  Bragg,  135  Mo.  291.  Putnam  County  v. 
Johnson,  259  Mo.  73. 

You  make  no  mention  n yor  letter  of  any  facts 
on  which  to  ground  freud  or  conce  lmont  and  in  the 
absence  of  such  a sh  wing  it  must  be  held  that  the  three 
year  statute  applies. 

The  three  year  statute  begins  running  from  the 
date  the  cause  of  action  accrues.  In  State  ex  rel, 
Buchanan  County  v.  Fulks,  296  Mo.  614,  where  the  suit 
was  on  a collector* s bond  for  excess  fees  retained,  the 
court  stated  that  the  cause  began  at  the  end  of  the 
fiscal  year  when  the  defendant  made  his  annual  accounting. 

At  page  631 

"It  was  then  at  the  end  of  the  fiscal  year, 
that  he  was  required  to  make  this  detailed 
8 tat erne  t under  oath  and  immediately  pay 
ov .r  the  excess  of  fees  and  commissions 
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rec6l\ed  by  him.  At  that  time  and  not  until 
then  could  the  excess  of  commissions  and 
fees  received  by  the  collector  become  due  and 


payable.  Failing  to  pay  it 

over  when  the 

statutes  made  it  due  and  pay 

able  lie  was  then. 

and  not  until  then  in  defauj 

Lt  and  the  cause  of 

action  then  accrued. 

CONCLUSION. 


It  Is  therefore  the  conclusion  of  this  office 
that  the  three  year  limitation  of  Section  1015,  R.  S. 

¥i  ssourl,  1939,  applies  to  actions  against  circuit 
clerks  and  ex-officio  recorders  upon  a liability 
incurred  by  the  doing  o-  an  act  in  an  official  capacity, 
in  absence  of  showing  of  fraud  or  concealment. 


Respectfully  submitted 


APPROVED t 


ROBERT  J.  I1  LA  HAGAN 
Asaistant  At.orney  General 

i 


ROY  McKITTRICK 
Attorney  General 


PRIMARY: 
CANDIDATES : 


Last  filing  date  for  candidates  for  August  1944 
primary  is  April  25,  1944. 


April  20,  1944 


Honorable  Dwight  U.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Senator  Brown: 


We  have  your  letter  of  recent  date  in  which  you 
request  us  to  give  our  official  opinion  as  to  the  last 
date  upon  which  a candidate  may  file  a written  declara- 
tion as  a candidate  for  the  August  1944  primary.  The 
primary  this  year  is  on  Tuesday,  August  1,  1944. 

The  Sixty-second  General  Assembly  of  Missouri  in 
Special  Session  passed  Senate  Bill  Ko.  4,  with  an  emer- 
gency clause  which  repealed  Section  11550,  R.  S.  Mo. 
1939,  with  reference  to  the  time  for  candidates  filing 
their  written  declaration  of  candidacy. 

Senate  Bill  No.  4 fixes  the  last  day  for  filing 
for  the  August  primary  as  the  last  Tuesday  of  April 
preceding  such  primary.  This  Act  was  signed  and  ap- 
proved by  the  Governor  April  17,  1944  and  thereby  be- 
came immediately  effective. 

• Therefore,  the  last  day  for  filing  as  a candidate 
for  the  August  1944  primary  Is  Tuesday,  April  25,  1944. 


Respectfully  submitted. 


COVELL  R.  IIEP/ITT 

Assistant  Attornoy- General 

APPROVED: 

lieSiTTRICh 

Attorney-General 
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SCHOOLS 


: Judges  and  Clerks  of  School  elections 
. : not  criminally  liable  for  opening  bal- 
: lot  boxes  after  school  election,  orcvided 
is  no  violation  of  Sec,  4357,  R.S. 
:.;C . , 1-39. 


April  28,  1944 


Mr.  Tom  B.  Brown 
Prosec  ting  Attorney 
Knox  County 
Edina,  Missouri 


Dear  Mr.  Brown i 


This  will  acknowledge  the  receipt  of  your  letter 
in  which  you  request  an  opinion  from  this  office. 

The  text  of  Buch  letter  is  as  follows: 

"A  school  election  was  held  at  Ba?ing,  Missouri, 
on  Tuesday  April,  4th  to  elect  two  directors  for 
a three  year  term  and  one  director  for  a two 
year  unoxpired  term.  The  district  is  a town 
distriot.  The  count  of  the  votes  resulted  in  more 
votes  for  the  total  directors  thajt  could  be  pos- 
sible from  the  number  of  voters . 

"The  following  day  at  the  suggestion  of  the  super- 
intendent of  the  school  or  of  the  board  of  directors 
the  judges  and  clerks  of  the  election  opened  the 
ballot  box  and  recounted  the  ballots.  Complaint 
has  been  made  to  me  that  the  reopening  and  recount- 
ing of  the  ballots  is  a felony.  Please  advise  me 
if  the  act  Is  a violation  of  law  and  if  so  what 
section . 

"In  addition  to  the  above  one  old  director  and  one 
elected  at  this  election  is  not  a taxpayer.  Does 
this  di equal  fy  them  to  servo?  Would  the  fact  that 
the  wife  of  one  director  was  a taxpayer  and  had  paid 
taxes  on  real  estate  qualify  the  husband?  If  the 
director  held  an  Interest  in  real  estate  that  was 
assessed  in  the  name  cf  another  and  the  tax  paid  by 
another  could  he  qualify? 

"I  wish  to  thank  you  for  your  opinion  in  this 
matter  and  for  former  opinions  given  me.  I also 
wish  to  compliment  you  on  your  *report  and  digest 
of  opinions. 9 ” 
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Section  10483  R.  S.  Mo.,  1939,  provides* 

"The  qualified  voters  of  such  town,  city 
or  consolidated  school  district  shall  vote 
by  ballot  upon  all  questions  provided  by  law 
for  submission  at  the  annual  school  meetings, 
and  such  election  shall  be  held  on  the  first 
Tuesday  in  April  of  each  year,  and  at  such 
convenl  ent  place  or  places  within  the  district 
as  tje  board  may  designate,  beginning  at  7 
o'clock  a,  m.  and  closing  at  6 o'clock  p.  m. 
of  said  day.  The  board  shall  appoint  three 
Judges  of  election  for  each  voting  place,  and 
said  Judges  shall  appoint  two  clerks;  said 
Judges  and  cle  ks  shall  be  sworn  and  the 
election  otherwise  conducted  in  the  same  man- 
ner as  the  elections  for  a tate  and  comity  of- 
ficers and  the  result  thereof  certified  by 
the  Judges  and  clerks  to  the  secretary  of  the 
board  of  education,  * • 

Under  this  section  the  general  election  law  relative 
to  the  opening  of  ballot  boxes  must  be  examined  to  find 
whether  the  Judges  end  clerks  here  violated  any  law. 

* 

Sec.  11608,  R.  S.  Mo.,1939,  provides: 

"The  judge  to  whom  any  ticket  shall  be  delivers  d 
shall,  upon  receipt  thereof,  pronounce  in  an  au- 
dible voice  the  name  of  the  voter;  and  if  the 
Judges  shall  be  satisfied  that  the  person  offering 
to  vote  is  a legal  voter,  his  ticket  shall  be  num- 
bered and  placed  in  the  ballot  box  v/ithout  inspect- 
ing the  names  written  or  printed  thereon,  or  per- 
mitting any  ether  person  or  persons  to  do  so; 
and  the  clerks  of  election  shall  enter  the  names 
of  voters  and  the  numbers  of  the  ballots,  in  the 
order  in  which  they  were  received,  in  the  poll 
book1",  in  conformity  with  the  form  printed  in 
section  11490,  and,  in  addition,  whenever  a regis- 
tration is  required  by  law,  place  on  such  ballot 
the  number  corresponding  with  the  number  opposite 
the  name  of  the  person  voting,  found  on  the  regis- 
tration list;  and  no  ballot  not  so  numbered  shall 
be  counted!!,  ana  the  ballots,  after  being  counte  d, 
shall  be  sealed  up  in  a package  and  delivered 
to  the  clerk  of  the  county  court  or  corresponding 
officer  in  any  city  not  within  a county,  who  shall 
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deposit  them  in  hi a office,  where  they  shall 
be  a&fely  preserved  for  twelve  months)  and 
the  said  officer  shall  not  allow  the  same  to 
be  inspected,  unless  in  case  of  contested 
elections,  or  the  same  become  necessary  to 
be  used  in  evidence,  and  then  only  on  the  order 
of  the  proper  court,  or  a judge  thereof  in  va- 
cation, under  such  restrictions  for  their  safe- 
keeping and  return  as  the  court  or  Judge  mak- 
ing the  aame  may  deem  necessary)  and  at  the  end 
of  twelve  months,  said  officer  shall  publicly 
destroy  the  Bame  by  burning,  without  Inspection) 
and  no  judge  or  clerk  of  an  election  shall 
disclose  the  names  of  the  candidates  voted  for 
by  any  voter,  and  any  judge  or  clerk  violating 
the  provisions  of  this  section  shall  be  deemed 
guilty  of  a misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a fine  of  one 
hundred  dollars.” 


This  3b  the  general  law  relative  to  the  opening 
of  ballot  boxes  after  election.  However,  see  Sec. 
11629,  R.  S.  ilo.,  1939,  specifically  provides: 

”Ihis  article  snail  not  apply  to  elections 
for  public  offices  determined  otherwise 
than  by  ballot,  bo  township  or  village 
elections,  to  school  elections,  or  elections 
of  county  corrmis  si  oners  pf  public  schools, 
or  elections  for  road  overseers,  or  to  any 
city  election  in  cities  of  the  fourth  class, 
or  city  of  under  3,000  Inhabitants  existing 
under  any  special  law.  " 

Thus  we  see  that  Sec.  11608  aforementioned  does 
not  apply  to  school  elections. 


CONCLUSION. 


It  is  therefore,  the  opinion  of  this  office  that 
there  la  no  criminal  provision  extant  in  cur  law  rela 
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tive  to  the  opening  of  ballots  after  a school  election, 
provided,  of  course,  there  has  been  no  changing  of  the 
ballots  or  election  returns  In  violation  of  fee.  4357 
R.  S.  Mo.,  1939. 

With  regard  to  the  question  as  to  quallflcationa 

of  director,  I wish  to  refer  you  to  Sec.  10420,  R.  S. 
1P39,  which  provides: 

"The  government  and  control  of  the  district 
shall  be  vested  in  a board  of  directors  com- 
posed of  three  members,  who  shall  be  citizens 
of  the  United  States,  resident  taxpayers  of 
tho  district,  srd  who  shall  have  paid  a state 
and  county  tpx  within  one  year  next  preceding 
his,  her  or  their  election,  anc  who  shall  have 
resided  In  this  state  for  one  year  next  preceding 
his,  her  or  their  election  or  appoiiitment,  and 
shall  be  at  least  twenty  ore  years  oy  age.  Paid 
directors  shall  be  chosen  by  the  qualified  voters 
of  the  district  at  the  time  and  in  the  manner  pre- 
• scribed  in  section  10418  of  this  article,  and  shall 
hold  their  office  for  the  term  of  hree  years,  and 
until  their  successors  are  elected  or  appointed  and 
qualified,  except  those  elected  at  th  first  annual 
meeting  held  in  the  district  under  the  provisions 
of  this  chapter,  whose  term  of  office  shall  be  for 
one,  two  and  three  years,  respectively.  A qualified 
voter  within  the  meaning  of  this  chapter  shall  be 
any  person  who,  under  the  general  laws  of  this 
state,  would  be  allowod  to  vote  In  the  county  for 
stnto  and  county  officers  and  who  shall  have  re- 
sided In  the  district  thirty  dvys  next  preceding 
the  annual  or  special  meeting  at  which  he  offers 
to  vote 

You  will  note  that  under  this  section  the  director 
must  be  a taxpayer  and  must  have  paid  a str te  or  county 
tax  within  one  year  next  preceding  election.  V/lth  re- 
gard to  your  other  question  relative  to  qualifications, 

I enclose  an  opinion  of  this  office  on  April  6,  1940, 
to  Stephen  Cornish,  Superintendent  of  Schools  ofPike 
County,  which  I feel  answers  your  question. 

Respectfully  submitted 


APPROVED* 

ROBERT  J.  Vf,A\JAGAltf 

_ Assistant  Attorney  General 

R6Y  McKITTRICK 
Attorney  General 


Enel  • 
RJP *LeC 


PROBATION  AND  PAROLE: 


Board  of  Probation  and  Parole  has 
no  authority  to  destroy  permanent 
DESTRUCTION  OF  RECORDS:  files  and  records  of  department. 


February  15,  19^ 


Mr.  Donald  W.  Bunker,  Director 
Probation  and  Parole 
Jefferson  City,  Missouri 

Dear  Sir: 


FILED 
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We  have  for  attention  your  letter  of  February  9th, 
in  which  you  request  an  opinion  from  this  department  on 
the  question  therein  submitted.  Your  letter  is  as  follows: 

"The  Board  of  Probation  and  Parole 
should  like  to  have  am  opinion  from 
your  office  regarding  the  following 
question: 

"Does  the  Board  of  Probation  amd  Parole 
have  the  authority  to  destroy  the  parole 
files  of  former  inmates  who  have  been  re- 
leased from  parole  supervision  for  a 
period  of  five  years? 

"Our  reason  for  requesting  this  opinion 
is  that  the  store-room  where  these  old 
files  are  stored  is  no  longer  large  enough 
to  accommodate  additional  parole  files. 

Before  destroying  each  file  we  would  trans- 
fer all  pertinent  information  to  a card 
which  we  have  for  that  purpose,  and  such 
card  would  be  considered  the  permanent 
record  on  the  case.  We  have  found  that 
whenever  we  need  to  refer  to  the  parole 
file  of  am  individual  who  has  been  dis- 
charged from  parole  for  a period  of  longer 
than  five  years,  the  only  information  we 
need  is  that  which  could  be  transferred  to 
a card . " 

The  question  which  you  ask,  "Does  the  Board  of  Proba- 
tion and  Ibrole  have  the  authority  to  destroy  the  parole 
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files  of  former  inmates  who  have  been  released  from  parole 
supervision  for  a period  of  five  years?"  is  very  general  in 
scope  and  it  is  not  clear  what  you  mean  by  the  "parole  files 
of  former  inmates." 

The  Board  of  Probation  and  Parole  was  created  by  the 
Laws  of  Missouri,  1937,  and  the  sections  dealing  with  that 
board  are  set  forth  at  pages  400,  et  seq. 

The  duties  of  said  board  are  set  forth  under  Section 
9163,  R.  S.  Mo.  1939,  which  authorizes  the  board  to  make  a 
study  of  all  prisoners  in  the  penitentiary  in  order  to  deter- 
mine which  of  said  prisoners  may,  with  safety  to  society,  be 
paroled,  and  make  a detailed  individual  report  of  such  study 
to  the  Governor.  After  the  said  report  has  been  made  to  the 
Governor  he  may  make  such  orders  and  recommendations  concern- 
ing such  paroles  and  regulations  as  he  may  deem  advisable  and 
proper. 

Under  Section  9161,  R.  S.  Mo.  1939,  the  board  shall 
employ  such  assistants  and  employees  as  may  be  necessary  to 
carry  out  the  provisions  of  this  article. 

Under  Section  9164,  R.  S.  Mo.  1939,  there  is  a provision 
for  the  collection  of  information  and  data,  which  information 
shall  be  privileged  and  shall  not  be  receivable  in  court,  and 
shall  not  be  disclosed  directly,  or  indirectly,  to  anyone 
other  than  the  members  of  the  Board  of  Probation  and  Parole 
and  judges  entitled  under  said  article  to  receive  said  report, 
unless,  and  until,  otherwise  ordered  by  said  board  or  judge. 

We  do  not  find  any  provision  in  the  Board  of  Probation 
and  Parole  Act  authorizing  it  to  destroy  any  records  or  data 
that  may  be  collected  by  the  board,  even  though  it  may  be  for 
a prisoner  who  may  have  been  released  from  parole  supervision 
for  a period  of  five  years  or  more.  Of  course,  the  board  has 
a certain  reasonable  discretion  in  determining  what  files  and 
records  are  of  permanent  nature  and  should  be  retained  for 
future  use  of  the  department.  However,  you  may  be  the  judge 
of  what  records  and  documents  are  of  a permanent  value  and 
necessary  to  preserve  a record  of  matters  coming  before  your 
board.  So  long  as  the  board  retains  in  the  files  sufficient 
information  which  would  reflect  the  disposition  and  authority 
for  the  recommendation  to  the  Governor  of  the  prisoner  whose 
record  has  been  referred  to  it  for  attention,  we  think  that 
is  all  the  law  requires. 

The  general  rule  with  reference  to  the  destroying  of 
public  records  is  stated  in  American  Jurisprudence,  Vol.  5, 
Section  12,  as  follows: 
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"Public  records  and  documents  are  the 
property  of  the  state  and  not  of  the 
individual  who  happens,  at  the  moment, 
to  have  them  in  his  possession,  and  when 
they  are  deposited  in  the  place  designated 
for  them  by  law,  there  they  must  remain, 
and  can  be  removed  only  under  authority  of 
an  act  of  the  legislature  and  in  the  manner 
and  for  the  purpose  designated  by  law.  The 
custodian  of  a public  record  cannot  destroy 
it,  deface  it,  or  give  it  up  without  author- 
ity from  the  same  source  which  required  it 
to  be  made.  Thus,  an  indictment  duly  filed 
cannot  be  removed  legitimately  by  anyone, 
including  the  district  attorney,  except  for 
purposes  of  the  trial  thereon,  ******" 

There  is  no  hard  and  fast  rule  which  would  govern  your  action 
in  ordering  the  destruction  of  certain  papers  or  other  docu- 
ments, and,  in  the  absence  of  a statute  authorizing  their 
destruction,  we  would  say  that  you  have  no  such  authority. 

CONCLUSION 


It  is,  therefore,  our  opinion  that  the  Board,  in  the 
first  instance,  may  determine  what  files  and  records  are  of 
permanent  value  and  may  order  the  destruction  of  insignificant 
and  inconsequential  data  which  may  have  been  collected  in  the 
performance  of  their  duty.  However,  records,  or  data,  which 
may  be  a part  of  the  permanent  records  should  not  be  destroyed 
and  the  destruction  of  any  records  should  be  done  with  extreme 
caution. 


Respectfully  submitted. 


COVELL  R.  HEWITT 
Assistant  Attorney-General 

APPROVED: 


ROY  McKITTRICK 
Attorney-General 


CHILDREN:  Court  Is  authorized  under  Section  9611B,  Laws 
ADOPTION:  of  1941,  page  319,  to  issue  order  allowing  in- 
spection of  records  ana  files  in  adoption  cases. 


March  7,  1944 


FILED 
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Honorable  L.  M . Bywaters 
Assistant  Proseouting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  February  21, 
1944,  In  whioh  you  request  an  opinion  from  this  depart- 
ment, as  follows: 


"'aicloaed  herewith  you  will  please  find 
a copy  of  a letter  received  by  Judge 
James  3.  Rooney  from  the  County  Social 
Security  Commission  of  Carroll  County, 
Missouri,  which  I believe  is  self  ex- 
planatory. JU  ige  Rooney  has  requested 
that  I ask  your  department  for  an  opin- 
ion as  to  the  legality  and  propriety  of 
an  order  made  by  him  allowing  the  County 
Social  Security  Boards  to  inspect  and 
copy  the  records  in  adoption  cases  as 
filed  in  the  Circuit  Clerk's  office  of 
the  respective  county." 


Section  9611B,  Laws  of  Missouri,  1941,  page  319,  reads 
as  follows: 


"The  files  and  records  of  the  court  in 
adoption  proceedings  shall  not  be  open 
to  inspection,  or  copy,  by  any  person  or 
persons,  exoept  upon  an  order  of  the  court 
expressly  permitting  the  same." 
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Your  request  la  for  an  opinion  as  to  the  legality  and 
propriety  of  an  order  of  the  court  in  adoption  cases  allow- 
ing certain  inspection  of  records.  Under  the  express  pro- 
visions of  the  above  statute,  an  order  by  the  court  allow- 
ing such  inspection  of  the  records  and  files  in  adoption 
cases  would  be  legal.  Any  inspection  by  agents  of  the  Social 
Security  Board  of  such  files  and  records  without  such  an  order 
would  be  unauthorized  and  illegal.  If  you  mean  to  inquire  as 
to  the  constitutionality  of  this  section,  that,  of  course,  la 
a matter  for  the  courts  to  determine. 

We  believe  we  would  encroach  upon  the  prerogative  of 
the  court  in  passing  upon  the  propriety  of  such  an  order.  We 
believe  that  is  a matter  entirely  within  the  court’s  discre- 
tion. However,  the  type  of  information  requested  and  the 
safeguards  thrown  around  it  by  the  Social  Security  Board  in- 
dicate that  the  confidential  character  of  these  reoorda  is 
well  preserved. 

The  above  and  foregoing  constitutes  the  opinion  of  this 
department. 


Respectfully  submitted 


RALPH  C.  LASHLY 
Assistant  Attorney  General 


APPROVED: 


ROY  -cM'jki'i'r 

Attorney  General 
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CRIMINAL  LAW. 


Officers  of  Board  of  Probation 
and  Parole  may  not  exercise  powers 
of  arrest  provided  by  Sec.  9162, 

R.  S.  Mo.,  1939,  as  far  as  judicial 
paroles  are  concerned. 


November  21,  1944 


Mr.  Donald  Vi.  Bunker,  Director 
Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Mr . Bunker : 


Your  letter  of  November  6,  1944, 


1 1 


is  as  follows: 


FILE 
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"The  attached  'Parole  and  < onditional  commu- 
tation Violation  Warrant'  is  in  use  by  the 
State  Probation  and  Parole  Officers.  You 
will  note  that  the  warrant  Is  In  agreement 
with' the  Provisions  of  Chapter  48,  Article  8, 
R.  S.  Missouri,  1939,  and  especially  Section 
9162  thereof.' 


"The  Board  of  Probation  and  Parole  should  like 
to  have  an  opinion  from  you  as  to  whether  this 
type  of  warrant  may  be  legally  used  by  the 
State  Probation  and  Parole  Officers  to  be  served 
against  probationers  from  the  Circuit  Courts  of 
Missouri,  If  the  title  of  the  warrant  were  to  be 
changed  to  the  title  of  'Probation  Violation 
Warrant, ' and  if  the  wording  of  the  warrant  were 
to  be  changed  in  the  following  manner  in  the 
second  paragraph: 

"Whereas,  it  appears  that  has 

violated  the  terms  and  provisions  of  his  (or  her) 
probation  from  the : now,  there- 

fore, under  and  by  virtue  of  the  authority  vested 
In  the  Board  of  Probation  and  Parole  of  the  State 
of  Missouri,  and  Its  Parole  and  Probation  Officers 
by  the  provisions  of  Chapter  48,  Article  8,  R.  S. 
Missouri,  1939  and  especially  Section  9162  thereof, 
that  upon  the  request  of  any  parole  or  probation 
officer,  all  peace  officers  of  this  State  are 
authorized  and  required  to  make  arrests  and  hold 
persons  so  arrested  subject  to  the  order  of  any 
State  Parole  or  Probation  Officer,  you  are  hereby 

requested  to  arrest  the  said  

wherever  he  (or  she)  may  be  found  and  to  hold  him 
(or  her)  subject  to  the  order  of  said  Parole  or 
Probation  Officer  of  said  Board  of  Probation  and 
Parole  issuing  this  warrant." 
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Section  9162,  R.  S.  iuo.,  1939  provides: 

"The  parole  officers  and  other  employees  of 
the  Board  shall  perform  such  duties  as  may  be 
prescribed  by  said  Board.  The  Board  and  the 
parole  and  probation  officers  appointed  under 
this  article  shall  have  jurisdiction  co-exten- 
sive  with  the  boundaries  of  this  state,  and 
may  make  arrests  anywhere  in  the  state  In  the 
course  of  their  duties  under  this  article. 

Upon  request  of  the  Board  or  any  parole  or 
probation  officer,  all  peace  officers  of  this 
state  are  authorized  and  required  to  make 
arrests  and  to  hold  a person  so  arrested  subject 
to  the  order  of  the  Board  or  any  parole  or  pro- 
bation officer." 

You  will  note  that  the  first  sentence  of  this  statute 
provides  that  "the  parole  officers  and  other  employees 
of  the  Board  shall  perform  such  duties  as  may  be  pre- 
scribed by  said  Board."  Even  the  last  sentence  of  the 
section  contemplates  a parolee  who  is  under  the  Jurisdiction 
of  the  Board. 

Section  9160  R.  S.  Mo.,  1939  designates  the  class  of  parolee 
over  which  the  Board  of  Probation  and  Parole  has  juris- 
diction. It  provides: 

"The  Board  of  Probation  and  Parole  shell  have 
authority  and  it  shall  be  its  duty  to  study 
prisoners  committed  to  State  correctional  and 
penal  institutions  to  select  prisoners  to  be 
recommended  to  the  Governor  for  parole,  com- 
mutation of  sentence,  or  pardon;  to  provide  for 
applications  for  paroles,  commutations  of  sentence, 
and  pardons;  to  investigate  the  merits  of  such 
application;  to  make  recommendations  to  the  Gov- 
ernor relative  to  paroles,  commutations  of  sentence, 
and  pardons;  to  reoommend  conditions  deemed  by 
them  advisable  in  the  case  of  prisoners  whose  re- 
lease on  parole,  commutation  of  sentence,  or  con- 
ditional pardon  is  recommended;  to  provide  for  the 
supervision  of  persons  released  on  parole  or  con- 
ditional pardon;  and  to  recommend  to  the  Govern- 
or the  revocation  of  paroles  or  conditional  pardons 
when  their  conditions  have  been  violated.  Said 
Board  ahsll  keep  and  preserve  complete  files,  and 
records  of  all  prisoners  held  in  or  released 
from  state  penal  and  correctional  institutions  and 
recommendations  made  by  them  relative  to  such  prisoners. 


Mr.  Donald  W.  Blinker 


-3- 


Nov.  21,  1944 


The  Board  may  adopt  rules  and  regulations 
relative  to  the  eligibility  of  prisoners  for 
parole.  The  Board  of  Probation  and  Parole 
may,  at  the  written  request  of  the  judge 
or  Judges  of  a court  named  In  Section  1 of 
this  Act,  or  a board  of  parole  authorized 
to  serve  such  court,  authorize  parole  officers 
appointed  by  said  Board  to  act  as  probation 
officers  for  such  court  or  board  of  parole." 

True  the  last  sentence  of  this  section  allows  parole 
offiC'  rs  of  the  Board  to  s<  rve  the  courts  as  probation 
officers  at  their  written  request.  However,  the  fact 
that  a probation  officer  may  act  in  a dual  capacity 
could  not  limit  the  authority  of  the  courts  or  extend 
the  authority  of  the  Board. 

Section  9156  E.  S„  Mo.,  1939  specifically  retains  in 
full  force  and  effect  the  pro\ isions  of  Sections  4199  to 
4211  R.  S.  Mo.,  1939  which  give  to  the  Circuit  Courts 
the  power  of  Judicial  parole. 

True  Section  9165  R.  S.  Mo.  1939,  allows  the  Board  to 
make  recommendations  to  the  courts  for  Judicial  par- 
oles, however,  the  section  specifically  states: 

"Such  court  or  the  judge  thereof  upon  admitting 
such  convicted  person  to  probation  shall  retain 
general  jurisdiction  over  such  person  and  over  its 
judgment  and  sentence  and  may  at  any  time  r-  voke 
said  probation  and  sentence  such  convicted  person 
for  the  o fense  for  which  he  was  convicted." 

This  statute  specifically  retains  all  jurisdiction  of 
Judicial  paroles  in  the  court  and  therefore,  necessarily 
excludes  the  Board  from  any  Jurisdiction. 

Section  9162  supra  seems  therefore,  to  be  a procedure  set 
up  for  the  use  of  the  Board  and  its  agents  and  not  for 
the  courts.  The  arrests  made  by  the  Board  and  its  agents 
can  only  be  those  "in  the  course  of  their  dut' es  under 
this  article."  The  article  does  not  give  them  Juris- 
diction over  Judicial  paroles.  Sections  4200  and  4201 
R.  S.  Mo.,  1939  specifically  provide  for  the  procedure 
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for  terminating  Judicial  paroles.  They  were  not  repealed 
by  the  statutes  creating  and  defining  the  duties  of  the 
Board  of  Probation  and  Parole. 


CONCLUSION  . 


It  is  therefore  the  opinion  of  this  office  that  agents 
and  parole  officers  of  the  Board  of  Probation  and  Parole 
may  not  exercise  the  authority  relative  to  ordering  peace 
officers  to  make  arrests  as  provided  by  Section  9162,  R. 
S.  Mo.,  1939  as  far  as  Judicial  paroles  by  the  courts 
are  concerned. 


Respectfully  submitted 


R&BfcFfl  J . VLAN  AG. .» 
Assistant  Attorney  General 


APPROVED i 


VZ NE  7.  TlfURLS 
Acting  Attorney  General 


APPROPRIATION : 
KOCH  HOSPITAL* 
St.  Louis,  Mot 


Section  7 of  the  Appropriation  Act  of  1943, 
Laws  of  1943,  Page  22  and  23,  and  Section 
15181,  Revised  Statutes  of  Missouri,  1939, 
construed. 


March  22 , 1944 


O 


Department  of  Public  Ve If are 
City  of  St,  Louis 
St,  Louis,  Missouri 


Attention:  Honorable  Henry  S,  Caulfield 
Director  of  Public  ' elfare 


FILED 


Dear  Sir: 

Vie  are  in  receipt  of  your  request  of  this  department 
for  an  opini  n of  date,  February  11,  1944,  which  request 
reads  as  follows : 

"As  Director  of  Public  Welfare  for 
the  City  of  St.  Loxils,  I am  the  head 
of  the  Department  of  Public  Vie  1 fare 
and  have  general  supervision  over  the 
hospitals  and  institutions  owned  and 
operated  by  the  City  of  St,  Louis, 

" Incluued  amonu  these  is  the  Robert 
Koch  Hospital,  the  Isolation  Hospital, 
the  City  Hospital  (Max  C,  Starkloff 
Memorial),  and  the  iiomer  G,  Phillips 
Hospital.  The  Robbrt  Koch  Hospital 
is  operated  exclusively  for  tubercular 
patients,  tho  Isolation  Hospital  for 
contagious  disease  patients,  and  the 
City  Hospital  ana  Iiomer  G.  Phillips 
Hospitals  are  general  hospitals. 

"The  Koch  Hospital  is  located  in  St, 

Louis  County,  remote  from  the  City, 

Largely  because  of  this  remoteness, 
there  is  a shortage  of  help  at  the 
Koch  Hospital  and  because  of  this, 
there  Is  grave  difficulty  in  taking- 
care  of  all  of  the  tubercular  patients 
at  the  Robert  Koch  Hospital  proper. 

Some  must  be  cared  for  at  the  Isola- 
tion Hospital,  and  others  at  the  City 
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and  Ilomer  G,  Phillips  Hospitals, 

They  are  being  givsn  excellent  care 
at  Isolate m,  City,  and  the  Homer 
G.  Phillips  Hospitals,  and  the  phy- 
sic-ana resident  at  Koch  visit  them 
there  and  see  that  they  get  proper 
attentl  />n, 

Mv;e  ask  your  Department  for  an  opin- 
ion of  the  following  question!  Assu- 
ming that  all  of  the  persons  who  are 
isolated  with  the  disease  of  tubercu- 
losis, or  under  observat-on  for  said 
disease,  are  admitted  to  the  Koch  Hos- 
pital, hut,  on  account  of  the  exi^enoies 
above  described,  or  other  ulfficulties 
as  to  hospitalization,  a portion  of 
such  patients  are  placea  In  other  insti- 
tutions salntaineu  by  the  City,  as 
charges  of  the  Koch  Hospital,  will  the 
City  of  St.  Lo  is  have  the  rljht  to 
request  it  be  paid,  under  Section 
Seven  of  the  Appropriation  Act,  Laws 
Of  .'ias'uri,  1943,  for  the  weekly  keep 
of  a -ch  patients  if  they  are  actually 
hospitalized  in  other  City  institu- 
tions as  aforesaid?" 


At  the  outset,  we  wish  to  set  forth  verbatim.  Section  7 
of  the  Approprlati  n Act  of  the  62nd  General  Assembly,  which 
is  found  at  Puge  22  and  23,  Laws  of  .lissjuri,  1943,  which 
reaus  as  follov/s* 


"Charit.,  patients  of  the  So,  Lo  is 
Tuberculosis  hospital •-•There  is  here- 
by appropriate!  out  of  the  State  Treas- 
ury, chargeable  to  the  General  Revenue 
Fund  for  the  period  be  nn^n^  January 
1,  1945  and  ending  June  30,  1943,  the 
sum  of  Geventy-five  Thousand  (75,000.00) 
Dollars,  or  so  much  thereof  as  may 
necessary  for  the  purpose  of  paying 
to  the  3t.  Louis  Tuberculosis  Uosx^ital, 
under  the  rovision  of  Article  2,  Chap- 
ter 126,  Revised  S .at  tea  of  Hiss  uri, 
1939,  the  sum  of  Twelve  Dollars  ana 
Fifty  Cents  (£>12.50)  per  week  for  each 
patient  admitted  to  ouch  hospital  as 
a charity  patient  and  maintained  there 
in  as  required  by  Section  15101,  of 
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Article  2,  Chapter  126,  Revised  Sta- 
tutes of  Missouri,  1939,  Provided  the 
S\;ate  Auditor  s all  not  audit  and  the 
State  Treasurer  shall  not  pay  any  claim 
out.  of  this  appropriation  to  such  hos- 
pital unless  such  claim  has  been  ex- 
amined ana  approved  by  the  President 
of  the  -oard  of  Managers  of  the  State 
Eleemosynary  Institutions." 


The  decti  n 15131,  Article  2,  Chapter  126,  Revised 
Statutes  of  Missouri,  1935,  referred  to  in  the  Appropriat  on 
Act,  reads  as  follows* 


"All  tuberculosis  hospitals  owned  and 
operated  by  any  city  under  special 
charter  shall  reoeivs  the  same  sup- 
port for  charity  patients  therein  as 
is  now  provided  for  charity  patients 
in  county  tuberculosis  hospitals  un- 
der the  provision  of  this  article. 

The  director  of  to  department  of  pub- 
lic health  of  such  city  shall  make  a 
report  to  the  city  treasurer  once  per 
month  giving  the  names,  addresses,  and 
hospital  numbers  of  charity  patients 
in  such  hospital  and  the  amount,  neces- 
sary for  the  state  to  pay.  The  treas- 
urer of  the  board  shall  lS'.  ue  a vouoher 
to  the  state  auditor  ^jivinp  this  in- 
formation and  the  auditor  shall  draw 
his  warrant  on  the  s Gate  treasurer  for 
the  amount  shown  by  such  statement  and 
tho  state  treasurer  shall  pay  said 
warrant  to  the  treasurer  of  said  c_ty, 
who  shall  deposit  and  credit  the  same 
to  the  credit  of  such  hospital  for  tiie 
support  of  such  charity  patients,  and 
for  no  other  purpose.  Every  such  hos- 
pital shall,  30  lonw  as  the  state  shall 
pay  not  less  than  twelve  and  one-half 
dollars  per  weok  per  patient  for  the 
support  of  charity  patients  therein, 
receive  patients  from  any  county  in 
this  state  in  which  case  every  such 
county  shall  pay  to  such  hospital  the 
difference  between  t ie  sum  of  twelve 
and  one-half  dollars  per  week  per  pa- 
tient, and  the  cost  of  the  care  and 
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support  of  ouch  patient  in  such 
hospital,  such  cosc.  not  to  exceod 
the  .er  capita  cost,  for  the  year 
next  preceding,  for  the  care  and 
support  of  patients  in  the  star.® 
sanitarium  at  Mb.  Vernon. 


The  vital  quest!  n presented  by  your  request  ia,  in 
our  view,  whether  or  not  patients  which  are  admitted  to 
the  liooh  Hoapi  .al  must  actually  be  housed  unuec  the  roof 
of  such  hoapi  al  before  the  o urn  of  £12.50  per  v;eolc  may  be 
approved  b the  Board  of  Managers  of  the  State  Eleemosynary 
Institutions,  and  charged  against  the  Appropriation  of 
75,000*00,  provided  for  in  Sec -ion  7 of  the  Appropriation 
Act,  supra,  through  the  proced-re  outlined  in  Secti  n 15181, 
Revised  Statutes  of  Miss  ri,  1939,  supra. 

For  the  purpose  of  reference,  we  herewith  quote  Section 
46,  Article  4 of  the  Constitution  of  Missouri  as  follows* 


"The  General  Assembly  shall  have  no 
power  to  alee  any  grant,  or -to  autho- 
rise the  malci:.  of  any  „rant  of  pub- 
lic money  or  thin. , of  value  to  any 
Individual,  association  of  indivi- 
duals, municipal  or  other  corporation 
whatsoever:  Provided,  That  this 
shall  not  be  ao  construed  as  to  pre- 
vent the  rant  of  aid  in  a case  of 
public  calamity." 


Likewise,  we  call  attention  to  the  cace  of  State  ex. 
rel.  City  of  St.  Louis  Vs.  Seibert,  123  Missouri,  424,  whe  e 
the  xS3ue  was  the  validity  of  a grant  to  the  St.  Louie 
Insane  asylum,  not  a State  institution.  Argument  was 
made  that  tho  rant  through  an  appropriation  by  the  Le  ie- 
lar..;ro  was  rohl  ited  by  bl  - I natitution  of  Hisaourit  Eha 
Court  In  tliat  case  had  this  to  say  on  page  429* 


"It  may  be  3tated  ae  a generally  accep- 
ted principle  of  law  that  the  Legisla- 
ture with  all  inn  plenary  powers,  r?  vard- 
lesa  of  constitutional  restrictions  and 
limitations , has  no  power  to  raise  money 
by  taxation,  >r  appropriate  it  for  pure- 
ly  private  purposes;  but  to  insure  against 
an  attempt  to  uo  so,  tire  constilutl  n In 
express  and  positive  terns,  deprives  it 
of  such  power  by  section  4c,  supra.  Loan 
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Association  v.  Toge'.ca,  20  all,  "358.  If 
tFxo  a p roprlation  co'aplainod  of  had  -eon 
nade  for  the  . upport  of  t3  e Insane  asy- 
lu  of  dt.  Louis,  there  could  be  no  doubt 
of  i‘.a  unconatituti  nality. 

"That  the  support  of  the  incident  insane 
is  an  object  universally  recognized.  as 
a ciiarity,  can  not  be  questioned,  Tha- 
public  none.*  na  be  appliou  to  the  sup- 
port of  that  class  of  unfortunate  citi- 
zens, is  reco0nizeti  in  the  liberal  sup- 
port iven  our  public  institutions  for 
the  Insane,  as  well  as  by  tve  consti- 
tution itself. 


*»««*» 

* # The  ri. hfc  to  approprite 
money  to  a public  pur  ose  follows  le- 
gitimately from  the  ri  ht  to  nx  for 
the  sane  puroce.  The  taxing  power  of 
the  oneral  asse  ibly  is  only  limit  d. 
In  its  objects,  to  public  >urposaa. 

If  the  power  to  a jpropriato  the  ?oney 
rais  a by  taxation  be  not  prohibited 
in  expr  as  tanas,  or  by  fair  implica- 
tion, It  must  be  1 to  exist.  And 
so  wo  think  the  c institution  should 
bo  roau. 


*•*•##** 

• 

» * » * Thero  is  no  provision  that 
all  charity  shall  be  uls sensed  throuc>h 
a . inetiti  s.  Moat  h- 

fares  oi  t:  St.  Louis,  and 

numbers  of  t j insane  fr  n other  parts 
of  the  state  necessarily  finu  their  way 
there.  C all  these  unfortunates  be 
cared  for,  at  the  expense  of  the  otato, 
or  turned  into  the  streets  bo  lxve  or 
die  as  they  may? 

"But  a private  corporation  or  indivi- 
dual nay  be  the  recipient  of  the  funds 
of  taxation,  jrovided  tliat  the  use  be 
a public  one.#  * * #" 


Hon.  Henry  S.  Caulfield 


-6-  March  22  , 1944 


Thus,  we  soe  from  the  renting  of  the  excerpt  above 
set  forth  from  the  Seibert  oase  that  the  court  ruled  that  the 
ultimate  grantees  were  the  inmates,  and  disbursements  throu  ,h 
a municipal  corporation  woulc  not  invalidate  the  appropriation. 

We  feel  it  is  fair  to  assume  that  the  Legislature  was 
mindful  of  Section  46,  Article  IV  of  the  Constitution  as  well 
as  the  interpretation  thnt  the  Supreme  C :urt  of  Missouri  had 
placed  upon  a similar  appropriation  act  in  the  Seibert  case. 
Therefore,  if  we  construe  Section  7 of  the  1943  Appropriation 
Act  In  the  light  of  the  Seibert  opinion,  then  it  is  our  view 
that  the  Le0islntura,  when  they  stated  in  the  Appropriation 
Act  in  part  as  follows:  "•#  * the  sura  of  v75,00J.00,  or  so 
much  thereof  as  nay  be  necessary  for  the  purpose  of  paying  to 
the  St.  Louis  Tuberculosis  Hospital,  «■  *"  which  iu,  as  we 
understand,  the  Kooh  Hospital,  intended  by  such  wording  that 
the  money  should  be  given  to  the  governin  body  of  the  hos- 
pital and  by  intendment  the  governin,  body  of  said  hospital 
was  to  be  the  disbursing  agent  of  the  ultimate  grantees  (the 
in. igent  persons  infected  with  tuberculosis)  who  were  the 
recipients  of  such  funds  provided  for  in  the  appropriation. 

It  will  also  be  noted  in  the  Appropriation  Act  the  e is  con- 
tained this  wording,  "•»  the  sura  of  Twelve  hollars  end  Fifty 
Cents  (,12.50)  per  we  k for  each  patient  admitted  to  such 
hospital  as  a charity  patient  ana  maintained  therein  as 
required  by  Lection  15131,  of  Article  2,  Chapter  126,  Revised 
Statutes  of  Missouri,  1959,  * * *n 

It  is  our  view  that  through  this  referonce  it  was  the 
Intent  of  the  Legislature  that  because  of  the  faot  that  pub- 
lic money  vae  being  appropriated  the  act  had  to  be  and  was 
for  a public  purpose,  and  the  full  purpose  of  the  appropriation 
being  to  provide  funds  to  defray,  in  part,  the  expense  inci- 
dent to  caring  for  that  general  class  of  po  sons  who  were 
unfortunate  in  having  contracted  the  disease  of  tuberculosis. 
Therefore,  throu^  the  reference  to  Section  15181,  supra,  the 
Legislature  was  referring  to  all  of  that  class  who  were  being 
treated  as  oharity  patients  and  in  a state  of  isolation  by 
the  City  of  St.  Louis  rather  than  intending  to  Incorporate 
Article  2,  Chapter  126,  R.  S.  Mo.  1939,  in  the  Appropriation 
Act. 


Upon  reading  the  opinion  request,  we  find  that  the 
director  of  Public  Welfare  states  that  It  Is  the  intention 
and  belief  that  only  those  persons  which  have  been  admitted 
and  Isolated  by  the  governing  body  of  Koch  Hospital  are  to 
participate  under  the  Appropriation  Act.  This  being  the  ease. 
It  Is  our  view  that  so  long  as  the  City  of  St.  Louis  conforms 
to  the  provisions  of  Article  2,  Chapter  126,  then  the  persons 
who  aro  being  treated  as  tuberculosis  patients  are  entitled 
to  participate  as  recipients  for  the  sum  of  12.50  per  week 
per  patient,  and  we  say  this  even  thou;7h  such  patients  are 
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not  physically  within  the  walls  of  the  Koch  hospital,  for 
the  tuberculosis  patients  havo  no  control  over  the  diffi- 
culties that  confront  the  governing  body  of  the  Koch 
Hospital  and  the  City  of  St.  Louis. 

Assuming  for  the  purpose  of  argument  thRt  one  ruled 
that  the  word  "therein”  as  contained  in  Section  7 of  the 
Appropriation  Act  as  well  as  said  word  is  contained  in  Sec- 
tion 15181,  supra,  and  that  the  words  "and  hospital  numbers 
of  charity  patients  in  such  hospital  *•  also  contained  in 
said  section,  were  to  be  literally  construed  to  mean  that 
such  patients  had  to  be  physioally  within  the  walls  of  such 
Institution,  then  one  would  conclude  that  if  the  hospital 
should  become  destroyed  or  incapable  of  use,  that  such  per- 
sons who  were  under  treatment  and  observation  for  the  disease 
of  tuberculosis,  as  well  as  the  City  of  St.  Louis,  would  be 
precluded  from  the  benefits  of  the  appropriation  as  set  forth 
In  Section  7 o'  the  Appropriation  Act  of  1943,  supra,  or,  if 
the  city,  in  the  management  and  control  o the  Koch  Hospital 
for  the  benofit  of  certain  patients,  then  in  that  event  the 
patients  would  e said  not  to  be  in  such  hospital.  It  is  our 
view  that  this  would  be  an  absurd  construction  to  be  placed 
upon  both  the  appropriation  act  and  the  Section  15131.  be 
sa-r  this  for  the  reason  that  the  appropriation  made  by  the 
Legislature  is  In  Itself  a 0if  t of  public  money  from  the 
State  and  for  the  purpose  of  benefiting,  primarily  those 
persons  who  are  unfortunate  in  having  contracted  the  disease 
of  tuberculosis,  and  further  to  benefit  the  public  in  that 
when  said  persons  are  placed  in  a state  of  isolation  they  do 
not  subject  those  persons'  with  whom  they  mi  ht  come  in  con- 
tact otherwise  if  they  were  not  provided  with  adeqxiate 
facilities  of  hospitals. 

therefore,  when  we  consider  tho  constitutional  pro- 
hibition together  with  the  rulln^;  of  the  Court  in  the  Seibert 
case,  it  is  our  view  that  Section  7 shoula  be  tiven  a con- 
struction more  favorable  to  the  recipients  of  said  money, 
namely,  those  persons  affllctea  v.'lth  the  disease  of  tubercu- 
losis rather  than  a very  strict  construction,  which  construc- 
tion might  challenge  the  constitutionality  of  the  Appropriation 
Act  and  thereby  preclude  the  indigent  recipients  from  bene- 
fiting by  tho  appropriation  when  suoh  recipients,  in  truth 
and  ffict  have  no  control  over  how  they  were  being  treated, 
and  when  in  truth  and  fact  ouch  recipients  are  without  ques- 
tion entitled  to  have  the  benefits  of  the  appropriation  of 
the  character  provided  for  in  Section  7 of  the  Appropriation 
Act.  The  expenditure  of  public  money  of  such  class  of  persons 
is  unquestionably  for  a public  purpose  even  though  such  persons 
are  cared  for  outside  a at  te  institution  for  the  purpose  of 
tubercular  patients.  (See  the  Seibert  case,  supra) 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  Section  7 
of  the  Appropriation  Act  of  1943,  Laws  of  1943,  pages  22 
and  23,  as  well  as  Section  15181,  Article  2,  Chapter  126, 

R.  S.  Mo.  1939,  Bhall  be  com  trued  to  mean  that  all  persons 
who  are  admitted  to  the  Koch  Hospital  and  who  are  receiving 
the  medical  oare  afforded  by  the  hospital,  the  hospital 
facilities,  and  are  receiving  tr  atment  common  to  all  per- 
sons admitted  to  the  Koch  Hospital,  are  entitled  to  the 
benefits  made  possible  by  the  *12.50  weekly  payments  to  be 
derived  from  the  Appropriation  Act,  regardless  of  whether 
such  persons  aro  actually  physically  within  the  walls  of 
the  Koch  Hospital  during  the  particular  week  In  which  said 
sum  of  v12.50  la  claimed  by  the  Director  of  the  Department 
of  Public  Welfare  of  the  City  of  St.  Louis. 

Respectfully  submitted. 


B.  RICHARDS  CREECH 
Assistant  Attorney  Gen  ral 


APPROVED* 


T : OY  lie  Kit  trick 
Attorney  General 
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Hon*  Q*  R*  Chamberlin 
Attorney  Qt  Law 
ieirrisonville,  o. 

Gear  Sirs 


: Annual  settlement  with  the  county  clerk 

by  township  trustee  required  by  Section 
13967,  R.  S.  Mo.  1939,  but  audit  of  the 
books  and  accounts  of  the  township 
trustee  by  the  county  clerk  is  not  re- 
quired by  law. 

Awns  t 22,  1944. 


'Jour  two  letters  dated  resi -actively  June  2 ant  0,  1 -, 

Tiavo  boon  received  end  ere  as  lollov/s: 


"I  an  enclosing  herewith  a few  references 
or  notations  which.  I hr.vo  r.r.dr  for  the 
oerefit  of  our  County  1:  r . 

"This  -ounty  is  under  j own  ship  Organisation 
anti  it  appears  moat  it  has  been  accustomed 
for  tho  township  trustees  to  purport  to 
mo  .c  o.  t * i.  3i*.  Oj.  ^ u . 

"I  am  unable  to  find  aiy  specific  provision 
for  t ie  trustee  for  each  townshii:)  to  come 
into  tho  Count v Cl  rk  with  their  books 
and  accounts  for  the  Clerk  to  check  over 
what  they  have  to  nroduce. 

"In  the  sections  mentioned  in  the  notations 
herewith,  provision  for  various  settlements 
and  for  filing  a copy  of  the  settlement 
.rith  tho  county  Clerv. 

"In  set:. on  13JG7  doos  . rovido  for  a settle- 
ment which  ho.9  been  ione  and  been  made 
separate  and  a part  of  tho  annual  visitations 
of  the  township  trustees. 

"I  would  appreciate  .the  benefit  of  your 
opinion  on  the  question  of  any  provision  fer 
the  trustees  to  brlnp;  tkoir  book3  and  aoco'mta 
in  efore  tho  county  Clerk  to  over  tne 
sane  with  him. 

HIf  this  is  not  required  it  is  certainly  an 
unr.  wry  burdez  ipan  lerk. 

"Thimkliifj  you  ..’or  t.  la  valuable  information, 

I -remain” 


on*  • !.  • Chamberlin 


-2 


August  22,  1944 


"I  would  like  to  have  your  valued  opinion 
on  t'no  natter  of  reports  which  the  Township 
Boards  In  bounties,  under  Township  Organisa- 
tion made  to  the  County  lerk,  or  Court. 
‘There  aro  soveral  :.l  • visions  made  in  making 
reports  to  the  uounty  Jlorlc  etc.,  but  in 
tills  County  it  seems  to  have  grown  to  bo  a 
custom  of  each  Township  ciork  to  cono  in 
ai  d make  a 1 settlement 1 with  the  County 
Clerk. 


"This  takes  a lot  of  time  and  since  this 
settlement  which  they  make  ie  in  no  "sense 
an  audit,  and  I do  not  find  any  provision 
of  the  County  Clerk  to  audit  the  ~ooka 
of  tho  Township  -lerk,  except  tne  bcatutory 
provision  for  tne  School  honey  reports  and 
a report  to  tho  County  Court. 

"I  would  appreciate  your  opinion  and  out 
line  on  tills  nattor. 

"I  wroto  your  office  aoout  tills  ao.  e time 
ego  Qiid  in  cone  inadvertent  way,  it  wan 
written  on  my  At  tome;,  at  Lav/  stationery, 
it  was  written  as  Prosooutin  A;;tomoy  of 
this  County. 

"Thanking  you,  I remain" 

Your  letters  request  an  opinion  from  t is  department  on  the 
questions; 

First:  V/hethor  the  township  trustee  oi  u bownehip  in  a county 
under  township  organization  shall  make  an  annual  settlement 
with  the  oouniy  cler  of  cuch  covinty,  anu  whether  the  county 
clork  shall  make  an  audit  of  the  books  and  accouni.6  oi  such 
township  trustee,  and; 

Socondi  . nothor  the  clerk  of  such  tcwns.iip  in  a eoiuicy  under 
township  organization  shall  make  a so’ttlement  with  the  county 
clork  at  any  time. 

Section  13944,  Ai’tlolo  4,  Jhapter  101,  1.  • o.  1J39,  provides 

for  a biennial  election  on  tho  last  Tuesday  of  ! aroh  for  town- 
ship officers.  Section  13945  of  tho  same  article  and  ciianter 
designates  the  title  and  nu&ber  of  township  officers  to  do 
cho3en  at  ouch  biennial  elect ions,  including  one  trustee  In 
such  township,  who  shall  be  ox  officio  treasurer  of  the  township. 
Said  section  Is  ua  follows: 


lion*  b.  n.  Chamberlin 


-3 


August  22,  1944. 


" Jhore  shall  be  onooen  at  the  biennial  election 
In  oach  tom s hip  ono  trustee,  who  shall  bo  ox 
officio  treasurer  of  the  township,  one  tov/n- 
8:.’  p collector’,  and  one  township  clork,  who 
shall  be  ex  oif:cio  township  assessor,  one 
constable,  two  members  of  the  board,  a d tv/o 
justices  cf  tae  peace i Provided,  the  oe  e 
persons  may  be  elected  embers  of  the  board 
and  justices  oi'  the  peace,  at  the  same  election, 
and  hold  both  offices;  also  the  sa  te  person 
nay  be  elected  constable  and  collector  at  the 
sa  :Q  election  and  hold  both  offices  at  the 
sa.e  tiue,  by  taking  cue  proper  oatn  of  each 
office  aid  giving  the  bond  required  by  law." 

ooction  139Gb,  article  7,  Chapter  101,  • 'o.  1939,  requires 

t^o  township  trustee  and  e officio  treasurer  to  recei\*e  and  pay 
over-  all  none,  . sed  thorein  for  defraying  township  expenses* 
Said  section  is  as  follows: 


"Tiie  towns. lip  trustee  and  ex  officio  treasurer 
of  oacn  township  snail  receive  and  pay  over  all 
» onoys  raised  thorein  for  defraying  township 
expenses:  Provided,  c?iat  before  entering  on  the 
uucioa  of  his  office  ie  siall  execute  such  bond 
as  is  required  in  seotlon  1598G;  and  in  case  of 
default,  it  is  hereby  made  the  duty  of  the  township 
clerk  to  Institute  suit  tnoreon,  in  t.-.c  name  of  the 
township.  In  any  court  of  competent  Juried iotlon." 

Goction  13967,  Article  7,  hapter  101,  K.  . o#  1939,  cormxands 
the  tomoxiip  trustee  and  o;:  officio  troaouror  to  keep  a complete 
account  and  identification  of  all  merry  a officially  received  and 
disbursed  by  in  in  an  official  rocoxu  nook,  and  points  out  the 
manner  in  which  calci  record  shall  bo  kept  reapcctin  : oach  school 
district  and  road  money  belonging  to  the  towns! lip. 

T:  on  said  section  proceeds  to  nay  that  ho  shall  make  settlement 
annually  between  tho  2uth  uay  of  Larch  and  the  15th  day  of  April 
with  the  county  clerk  of  all  moneys  received,  by  kir.  on  account  of 
schools,  a no  wing  how  the  cane  liave  been  disbursed,  and  he  snail 
oottlo  v/ith  the  county  treasurer  within  20  -ays  after  the  apportion- 
ment of  the  school  funds  to  the  school  district  and  receive  all 
moneys  in  the  hands  of  the  county  treasurer  belonging  to  .is 
township  ana  receipt  for  tho  same. 

3aid  ooction,  insofar  as  it  relatos  to  tho  dutios  of  a township 
trusteo,  io  as  follows: 

"do  shall  keep  a.  correct  Account  of  all  „.oneys 
coming  into  his  bonus  by  virtue  of  ills  office, 
fro  . v/ixat  source  received,  and  v/iiat  amount,  of 
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the  amount  paid  out,  to  whom  paid,  and  on 
v/.iat  account,  in  a -ook  to  bo  l:ept  by  him 
and  provided  for  the  purpose  by  the  township; 
said  book  to  be  kept  in  ouch  a manner  as  to  show 
fcho  amount  of  money  in  ills  hands  belonging  to 
each  school  district  or  fractional  part  in  the 
township  and  the  amount  of  road  money  belonging 
to  the  township,  ho  shall  make  settlement 
annually  between  tho  twentieth  day  of  March  and 
the  fifteenth  day  of  April  with  the  county  clerk 
of  all  moneys  received  by  him  on  account  of 
schoolo , showing  hov/the  same  have  been  dis- 
bursed, and  he  olmll  sottlo  with  the  county 
treasuror  within  twonfcy  days  aftor  the 
apportionment  of  the  school  funds  to  the 
school  dictrict,  end  rocoivo  all  money  in  the 
hands  of  the  county  treasurer  belonging  to  his 
township,  and  receipt  for  tlio  Gomo  | w ^ 

The  above  quoted  section  does  not  provide  for  an  audit  of  the 
books  and  accounts  of  tho  township  trastco,  nor  Is  an  audit  re- 
quired by  any  othor  section  of  the  township  organisation  cl*ap‘  cr. 

Section  13967  deslgnat03  precisely  what  subjects  siiall  be  covered 
in  tho  settlement  uetv/een  tho  20th  day  of  -larch  and  the  13th  day 
of  A ril  of  each  year  between  the  township  trustee  and  the  county 
olerk.  There  is  no  provision  mado  in  t!J.s  section  or  eleowhore 
ir.  tho  township  organisation  plan,  ac  cental. >ed  in  Ciiaptor  101, 
for  a aettlonont  of  tho  other  or  general  accounts  of  the  township 
true  tee  with  the  county  clerk.  17 either  i3  thero  found  any  authority 
in  said  diopter  for  the  county  clerk  to  audit  the  books  or  accounts 
of  tho  townahl  rastco.  Section  13965,  R«  S«  iio*  1939,  safe- 
guards the  moneys  coming  into  the  hands  of  the  township  trustoe 
by  requiring  him,  before  ontoring  on  the  duties  of  his  office,  to 
oxeoute  such  bond  as  is  required  in  sootlon  13956. 

Thus,  it  would  appear  that  the  legislature  did  not  contemplate 
that  an  audit  of  the  books  and  accounts  of  a township  trustee 
sliould  be  neoded,  in  view  of  tho  requirements  for  an  adequato 
bond.  At  least  tho  legislature  did  not  make  provision  for  any 
suoh  audit. 

The  duties  of  tho  township  olerk  of  a township  under  township 
organization  are  prescribed  by  Article  8C  chapter  101,  R#  S,  I To • 
1939,  consisting  o_  s_x  sections,  towits  13970  to  13975,  inclusive. 

It  will  be  observed  by  careful  reading  of  those  sections  that 
thero  is  no  provision  whatsoever  made  in  any  of  thou  requiring 
the  township  clerk  to  make  any  settlement  at  any  time  with  the 
county  clerk. 
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Conclusion 

It  Is  therefore  the  opinion  of  tula  department  that  the  township 
trustee  under  the  terms  of  Soction  13967,  R.  ' • I.Io*  1939,  is 
required  to  make  settlements  annually  between  the  2'Jth  day  of 
harch  and  the  15th  day  of  April  with  the  county  clerk  of  all 
moneys  recolved  by  him  on  acoount  of  schools,  showing  how  the 
sane  liavo  boon  disbursed,  and  that  he  siiall  settle  with  the 
county  treasurer  within  20  days  after  the  apportionment  of 
the  school  funds  to  the  school  and  receive  all  money  in  the 
treasury  belonging  to  his  township,  and  receipt  for  same,  but 
tiiat  such  township  trustee  is  not  required  by  any  section  or 
artlolo,  contained  in  Jhaptor  101,  R»  S.  lo.  1939,  on  township 
organization,  to  make  any  onoral  settlement  of  his  books  or 
accounts  with  the  county  clerk,  nor  is  it  inquired  in  any 
part  of  the  said  township  organisation  chapter  tiiat  tiie 
accounts  or  books  of  the  tov-rnship  trustee  bo  presented  to  the 
county  clerk  for  an  audit  thereof,  nor  tiiat  the  county  clerk 
shall  audit  the  sane. 

It  is  the  further  opinion  of  this  department  that  the  township 
clerk  of  a township  in  a county  in  Missouri  under  township 
organization  is  not  required  by  Chapter  101,  K.  S.  :Io.  1939, 
to  make  any  settlement  annual  or  otherwise  with  the  county 
clerk  of  such  county. 


Respectfully  submitted. 


EDGAR  5.  .OOLFOLK, 
Assistant  Attorney  General 


APPROVED* 


hoy 

Attorney  General 
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JQRFED3RkT3  HOMl,:  In  the  event  of  failure  of  Legislature, to 

comply  with  terms  of  deed,  and  statute  in 
maintaining  Home  and  its  inmates,  State’s 
title  cannot  be  divested  without  consent 
of  Legislature. 


September  20,  1944 
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Dr.  Charlton  f.  dhute 
Director  of  Research 
Legislative  He search  Committee 

Jefferson  City,  Missouri 


Dear  Sir: 


Recently  you  submitted  tne  following  request  for  the 
opinion  of  this  department: 


’’Is  the  State  of  Missouri  legally  obli- 
gated to  maintain  tne  Confederate  Home 
at  Iiiggin3villa  until  tne  last  of  the  in- 
mates dies  or  could  tne  px'esent  inmates 
Ctan  in  number)  be  transierrea  ana  sup- 
portea  in  some  other  state  or  private  in- 
stitution or  home? 

’’Statutes  covering  this  question  are  found 
in  tne  Revises  Statutes  of  Missouri,  1909, 
Chapter  124,  article  I,  ana  the  session 
laws  of  19*t«j,  page  95o.  we  are  also  en- 
closing a copy  of  tne  aeed  conveying  tne 
Confederate  Horae  from  tne  executive  Com- 
mittee to  the  state  ox*  Missouri." 


The  trau&fer  of  the  Confederate  homo  anu  its  lands  to 
the  ^t^te  ox_  mlsseurl  Was  of  fee  tea  by  a ueeu  uuteu  Maroh  lo, 
1U97,  by  the  governing  body  of  the  Conreuerate  Home  of  i 13- 
aouri,  a corporation: 


» * * * in  consideration  of  the  assump- 
tion of  The  State  of  Missouri  of  tne  iiain- 
talnance  and  support  of  saiu  oonfeaerate 
home  for  tne  term  of  twenty  years  or  so 
long  as  it  shall  be  needea  for  the  main- 
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tuinunoc  and  care  ol‘  infirm  and  ue- 
penuant  ex-oonfea  ,x’ate  solders  and 
sailors,  tneir  wives,  widows  «nd  or- 
phans, all  us  aontemplstea  and  pro- 
vided in  tne  aforesaid  act  or  the  I j9q~ 
islaturo  or  Missouri,  approved  March 
first  1B97,  convey,  ,£rsnt,  bargain  and 
sell,  in  fee  simple  forever  unto  the 
said  ctnte  of  Missouri,  tue  following 
described  tracts  or  parcels  or  land 
situate  in  Lafayette  County,  state  or 
Missouri,  near  tue  town  or  hig&insviile, 
Missouri,  iwov.u  us  the  Confederate  home 
of  Missouri,  * * 


The  authority  for  tills  transfer  is  fauna  in  the  ..ct 
of  March  1,  lbs 7 l L-'..s  or  lb97,  pu^e  25).  Tub  pertinent 
portions  of  the  i.ot  arc: 


•'Section  1.  That  the  institution  known 
as  tue  confederate  home,  which  is  sit- 
uated nenr  Likins  .1 11a,  in  the  county 
of  Lafayette,  in  the  stde  of  viissouri, 
is  jiex-eoy  deolurea  to  be  au  eleemosynary 
institution  of  thu  state  of  »J.ssouri,  in 
which  infirm  md  uopenuent  cx-conf eucrate 
soldiers  and  sailors,  tneir  wives,  v.idoivs 
end  orphans  may  bj  maintained  unu  cured 
for. 

"bee.  2.  Tnat  the  purpose  of  this  act  in 
that  tho  stite  snail  assume,  nnu  doss 
hux'eby  assume , the  ~iv.intun.niou  and.  support 
of  add  confederate  name  for  the  term  of 
twenty  years,  or  so  lou^  a&  shv.ll  bo  needed 
lor  the  purpose  oi  section  1.  In  considera- 
tion oi  trie  action  upon  t:ie  part  of  the 
stute,  the  present  executive  committee  of 
said  coufeuorato  home  snail  convey  to  the 
state  Ox  Missouri  al.  tho  property  ox  add 
coni'eaerute  homo  nov;  ownou  and  held  by  it 
under  its  corporate  franchise  procured  from 
the  state  unaer  article  i,  chapter  42,  he- 
viseu  statutes  of  dssourl,  1B69,  consist- 
ing of  three  hunured  and  sixty  two  und 
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85.100  zci'Qa  of  1 ad,  more  or  less, 
near  Higgin3ville , Lafayette  county, 
Missouri,  except  two  unu  eighGy~3ix  ona 
hundredths  (2  bo/ 100)  acres  for  cemetery 
lot,  together  with  all  improvements 
thereon,  and.  all  pergonal  property  now 
at  said  homo,  onu  the  dead  tnerofor , 
after  being  duly  recorded,  shall  oa  de- 
positee with  the  ajoretary  of  sauta." 


In  194o  tho  toard  of  Trustees  of  tne  confederate 
Home  was  abolished  uud  tho  custody  of  the  Home*  a x;i*operty, 
its  affairs  and  management  was  vasteu  in  tho  Board  of 
Managers  of  tho  Jtata  _,leoi..09ynary  Institutions  (Laws  of 
1945,  paced  955-955,  inclusive).  The  Ou&taVj  undertaking 
to  muintuin  tho  Confederate  Homo  and  its  in.  stay  v/us  u&uih 
affirmed,  as  attostod  by  tho  following  language: 


h * * * The  gti id  Board  of  Managers  of 
tne  Btuta  uloemoyynury  Institutions  shall 
continue  to  maintain  the  Jon  fed  orate  Home 
and  memorial  Park  at  Hlgginsvllle  for  the 
purpose  for  which  it  was  established  so 
lor:^  us  it  shall  bo  needed  for  tho  main- 
tenance anci  C'ir&  of  infirm  ana  dependent 
ex-conf eosrate  soldiers  ^nti  sail oru,  their 
wives,  widows  and  orphans.”  (section 
I oil 9 , Laws  of  19  4o,  pa^e  9o4. ) 


The  request,  then,  may  be  stateu  in  tne  following 
vein:  In  tne  event  tne  obligation  or  undertaking  to  main- 

tain  tho  Homo  and  its  inmates  might  be  uisregardeu  by  the 
Legislators,  either  by  transferring  the  inmates  to  some 
other  institution  end  the  Rome's  use  engaged  by  appropriate 
statutes,  or  by  a failure  or  refusal  to  appropriate  suffi- 
cient funds,  would  tho  ,-o  ie  anu  its  property  bo  lost  to  tue 
State  of  Missouri? 

The  obligation  to  mintuir:  tho  Home  still  exists 
(lection  15129,  Laws  of  194j,  pa^e  954).  In  this  connec- 
tion, however,  it  is  noted  that  tho  Board  of  .lauayers  of 
tne  eleemosynary  institutions  does  not  have  title  to  the 
property,  but  only  custody;  title  t<n«.<  ownership  being  in 
tho  3tute  or  Missouri;  ana  that  t.i©  unuertukln^  to  main- 
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tfcin  the  boxo  exists  by  le0iglative  enactment  u..u  not  by 
virtue  or  ony  contract  or  agreement  of  tti©  Board  of  Managers 
of  tlie  state  Kleemosynary  Institutions.  This  difference  is 
emphasized  by  the  rules  of  law  to  toe  effect  that  while  tne 
eleemosynary  Hoard  r.i&y  be  sued  upon  its  contracts  (Jones  v. 
White,  77  W.  (fid)  50;',  1.  c.  603),  t ie  nay  not  be 

sueu  v/ithout  its  oorsent  (rJr.cy  v.  Lein.;  u,  041  o.  10o9 , 111 
_.  (>  ) £5;  oil  v.  St*  Louis  bounty,  64  o.  1051,  1L4 

. (lie)  lies).  • :: <.  ijur.o u^*i  n -,vor  consented 

that  It  be  sued. 

The  answer  to  the  question,  we  believe,  does  not 
pivot  upon  whether  s conveyance  may  be  forfeited  when  the 
deed  does  not  contain  e provision  for  suoh  forfeiture 
(Choteeu  v.  Jity  of  3t*  Louis,  331  o.  781,  35  6.  W.  (ad ) 
299),  or  whether  the  transfer  of  lana  mu y be  s..t  aside  for 
partial  failure  of  consideration  (Lewis  v.  Brubaker,  14 
8.  lid)  9ar,  1.  c.  988).  .3  the  -.i  for  some 

years  maintained  the  lone  and  its  inmates,  the  solution, 
we  believe,  turns  upon  the  power  to  divest  tne  Ota to  of 
title  without  legislative  sanction.  The  divestment  could 
oome  about  solely  by  Judicial  procedure  absent  lat,iala- 
tive  consent. 

It  is  a truism  that  under  our  separation  of  powers 
doctrine  tne  three  branches  of  government  are  separate  and 
independent,  • nd  that  the  Judiciary  may  not  control  the 
aotlons  of  the  other  nivl sions.  (Statt  ex  rel.  Major  v. 
Shields,  272  mo*  o*2:  16  G.  J.  S. , Secs.  104,  106;  In  the 
xaattor  of  iteto  or  hew  York,  6b  L.  iiU.  10b7;  Cunningham  v. 
{allroad  Go. , 27  L*  sa.  992.) 

In  tne  last  cl  tec  case  tne  supreme  Court  of  the 
Uni  tec  States  useu  tne  following  luiiwuac,e,  1.  c.  996: 


"ho  foreclosure  suit  can  be  sustained 
without  the  htate,  b>oauao  she  has  the 
ie^al  title  to  the  property,  and  a pur- 
chaser unaer  a foreclosure  ueuree  woulu 
get  no  title  in  the  absence  of  the  btute. 
The  6tate  is  in  the  actual  possession  of 
the  property,  ana  tile  court  can  deliver 
no  possession  to  t1  e purchaser.  The  en- 
tire interest,  adverse  to  plaintiff,  in 
tills  suit,  is  the  interest  of  tne  State 
of  Georgia  in  tne  property,  of  wnich  she 
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has  both  the  title  and  possession. 

"On  tne  hypothesis  tuat  the  foreclosure 
by  tne  Governor  was  valid,  the  trust  as- 
serteu  by  plaintiff  is  vesteu  in  the 
State  as  trustee,  anu  not  in  any  of  the 
officers  sued. 

"No  money  ueoree  can  be  renuereu  against 
the  State,  nor  against  its  officers,  nor 
any  decree  against  the  Treasurer,  as  set- 
tled in  Louisiana  v.  Juael. 

"If  any  branoh  of  the  State  Government  has 
power  to  give  plaintiff  relief  it  is  the 
legislative.  Why  is  it  not  sued  as  a body, 
or  its  members  by  mandamus  to  oompel  them 
to  provide  means  to  pay  the  State's  in- 
dorsement? 

"The  absurdity  of  this  proposition  shows 
the  impossibility  of  compelling  a State  to 
pay  its  debts  by  judicial  process." 


This  department  should  not  be  understood  ns  In  any 
manner  sanctioning,  directly  or  Indirectly,  the  nonoompli- 
anoe  with  an  undertaking.  Neither  does  it  desire  to  offer 
gratuitous  suggestions  to  the  General  assembly  upon  ques- 
tions of  public  policy.  The  department  concerns  itself 
solely  with  the  le^al  question  presented  by  the  request. 


CONCLPSIOM 


It  is  the  opinion  of  this  department  that  in  the 
event  tne  State  of  Missouri,  through  its  General  ivssembly, 
did  not  satisfy  the  undertaking  or  obligation  to  maintain 
tne  Confedei*ate  Home  at  Higglnsville  and  its  inmates  ac- 
cording to  the  terete  provided  by  the  conveyance  of  the  Home 
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ana  tile  applicable  statutes,  title  to  the  property  could 
not  be  dlveateu  from  the  State  of  ^lissouri  without  legis- 
lative sanction. 


Respectfully  submitted 


C . THUHLO 

.tssictant  attorney  General 


.-PKvGViD: 


'ffOmT."  HEWITT 

Acting  Attorney  General 


VCT:HR 


SCHOOL  DISTRICTS:  School  Board  has  no  power  to 

spend  district's  money  for  public 
road  purposes. 


October  13,  1944 
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Honorable  C,  P,  Chamberlin 
Prosecuting  Attorney 
Cass  County 

Harris onville,  Missouri 


Dear  Sir* 

We  have  your  request  of  September  23,  1944,  for  an 
opinion  from  this  department,  which  request  is  as  follows: 

"I  have  many  persistent  inquiries  wanting 
to  know  if  a school  district  can  use  the 
money  out  of  Its  general  fund  for  the  pur- 
pose of  public  roads, 

"The  theory  of  this  request  Is  that  roads 
are  needed  to  get  the  children  to  school, 
and  a great  many  of  the  school  districts 
are  appropriating  money  out  of  its  general 
fund  to  road  building, 

"I  find  no  provision  for  this,  and  would 
be  glad  to  have  your  most  valued  opinion 
about  this  matter," 

In  the  decision  of  State  v.  School  District  of  Kansas 
City,  62  S,W,  (2d)  813,  l.c.  816,  this  principle  is  enunciated: 

"It  is  obvious  that  article  VI  of  the 
charter  furnishes  no  basis  for  an  assess- 
ment of  special  benefits  against  public 
school  property.  All  the  way  through  it 
speaks  of  and  authorizes  only  special 
assessments  against  private  property. 

Land  owned  and  used  for  public  school 
purposes  is  not  private  property,  but 
strictly  public  property.  This  was  ex- 
pressly decided  by  this  court  in  banc  in 
City  of  Edina  to  Use  of  Pioneer  Trust 
Co,  v.  School  District,  305  Mo,  452,  267 
S.W.  112,  36  A.L.R.  1532,  1540,  note.  It 
had  been  so  considered  in  earlier  Missouri 
cases.  In  City  of  Clinton  to  Use  of 
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Thornton  v.  Henry  County,  115  Mo,  557, 

568,  569,  22  S.W.  494,  495,  496,  37  Am.  St. 

Rep.  415,  referring  to  Abercrombie  v.  Ely, 

60  Mo.  23,  this  court  saldt  'The  effort 
In  that  cause  was  to  enforoe  a mechanic's 
lien  against  a schoolhouse,  which  was  pub- 
lic property.'  And  further  on  the  opinion 
saldt  'In  the  first  place,  property  owned 
by  a county  or  other  municipal  corporation, 
and  used  for  publlo  purposes,  cannot  be  sold 
on  execution,  a * * Hence  it  has  been  held 
that  a schoolhouse  cannot  be  sold  under  a 
Judgment  against  the  board  of  education,' 
citing  State,  to  Use  of  Board  of  Education, 
v.  Tiedemann,  69  llo.  306,  33  Am.  Rep.  498. 

What  is  said  In  Thogmartln  v.  Nevada  School 
District,  189  Mo.  App.  10,  176  S.W.  472, 
cited  by  relator  here,  does  not  militate 
against  this  view,  but  accords  with  it." 

Again,  we  quote  the  paragraph  from  the  opinion,  l.o.  817, 
which  throws  light  upon  our  question  here* 

"Ve  are  not  to  be  understood  as  attempt- 
ing to  pass  Judgment  on  the  meaning  of  any 
of  the  sections  of  the  Kansas  City  charter 
mentioned  in  this  opinion,  other  than 
those  directly  involved  in  this  case. 

YJhat  we  do  say  is  that,  if  the  framers 
thereof  had  intended  that  all  the  land 
owned  by  all  the  public  or  quasi  public 
entitles  mentioned  in  section  319  should 
be  liable  to  special  assessment  for  any 
and  all  public  improvements  authorized 
by  the  charter,  they  could  and  certainly 
would  have  said  so  in  clear,  plain  terms; 
and  it  seems  they  would  have  put  the  pro- 
vision in  that  part  of  the  charter  de- 
fining the  general  powers  of  the  city, 
rather  than  to  have  stated  it  in  vague 
language  in  an  isolated  section  dealing 
with  'Public  Improvements.'  It  is  ex- 
tremely improbable  they  would  have  pro- 
vided in  article  VI  that  special  benefit 
assessments  in  condor-mat  ion  proceedings 
should  be  made  against  private  property, 
if  they  had  meant  by  section  319  that  all 
property,  whether  publlo  or  private,  should 
be  subject  to  assessment  for  that  and  all 
other  public  improvement  purposes. • At 
least  it  can  be  asserted  with  positiveness, 
and  we  so  hold,  that  neither  the  general 
provisions  of  sections  1 and  3 of  article  I 
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nor  the  ambiguous  provisions  of  section 
319  are  sufficient  to  overcome  the  ex- 
plicit limitations  imposed  by  article  71. 
Public  property  belonging  to  a county, 
city,  or  school  district  will  not  be  held 
liable  to  special  assessment  for  public 
improvements,  unless  it  is  made  so  by  ex- 
press enactment  or  clear  implication. 

City  of  Clinton,  to  Use  of  Thornton  v. 
Henry  bounty,  supra,  115  Mo.  loc.  cit. 
567,  22  S.W.  494,  loc.  cit.  495,  37  Am. 
St.  Rep.  415 | City  of  St.  Louis  v.  Brown, 
155  Mo.  545,  561,  56  S.W.  298,  301; 

Barber  Asphalt  Paving  Co.  v.  St.  Joseph, 
183  Mo.  451,  457,  82  S.W.  64,  65 j City 
of  Edina  to  Use  of  Pioneer  Trust  Co.  v. 
School  District,  supra,  305  Mo.  Ice.  cit. 
461,  462,  267  8.W.  112,  loc.  cit.  115, 

36  A.L.R.  1532." 


In  the  case  of  Normandy  Consol.  School  Diet.  v.  Wellston 
Sewer  Dlst.,  77  S.W.  (2d)  477,  l.c.  480,  par.  6,  the  court 
saldt 


"As  we  view  the  case  at  bar,  it  is  not 
to  be  distinguished  from  the  oases  here- 
tofore cited  in  the  matter  of  the  neces- 
sity for  express  legislative  mention  of 
public  property  as  a condition  to  its 
being  held  subject  to  special  assessment; 
and  inasmuch  as  the  sewer  law  in  question 
neither  by  express  enactment  nor  by  clear 
implication  manifested  a legislative  intent 
that  school  property  should  be  liable  to 
the  imposition  of  tne  taxes  provided  for 
therein,  it  follows  that  the  taxes  assessed 
against  the  property  of  plaintiff  school 
district  must  be  held  to  have  been  assessed 
without  authority  of  law,  and  for  such 
reason  to  be  null  ana  void.1* 

Prom  tho  reading  of  the  oases,  supra,  we  find  that  the 
courts  have  unanimously  held  that  public  property  belonging 
to  a county,  city,  or  school  district  will  not  be  held  liable 
to  special  assessment  for  public  improvements,  unless  it  is 
made  so  by  express  enactment  or  clear  implication  of  the 
statutes. 

We  wish  to  further  call  attention  to  the  oaee  In  Re 
Farmers'  & Merchants'  Bank  of  Chillicothe,  63  S.W.  (2d)  829, 
1.0.  830,  pare.  1 and  2,  wherein  the  court  saldt 
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"The  school  district  did  not  have  power 
to  sell  its  property  or  authority  to 
dispose  of  Its  public  revenue  save  In 
the  manner  provided  In  chapter  57,  R.S. 

Mo.  1929  (section  9194  et.  seq.  (Mo. 

St.  Ann.  Sec.  9194  et.  seq.,  p.  7066)). 

* * * ■a" 

In  the  case  of  Corley  v.  Montgomery,  46  S.W.  (2d)  283, 
l.o.  286,  pars.  8 and  9,  the  court  salds 

"Plaintiffs  urge  that  public  officers, 
such  as  thG  members  of  the  school  board, 
are  creatures  of  the  law,  whose  duties 
are  fully  provided  for  by  statute]  that 
in  a way  they  are  agents,  but  they  are 
never  general  agents.  In  the  sense  that 
they  are  hampered  neither  by  custom  nor 
law,  nor  are  they  absolutely  free  to 
follow  their  own  volition,  citing  Lamar 
Township  v*  City  of  Lamar,  261  Mo.  171, 

189,  169  S.W.  12  Ann.  Cas.  1916D,  740. 

We  do  not  question  the  accuracy  of  the 
above  general  statement,  nor  do  we  mean 
to  go  contrary  to  it.  Mo  doubt,  if  the 
board  attempts  to  do  something  they  are 
not  authorised  to  do,  or  if,  being 
authorized  to  do  certain  things  under 
certain  circumstances,  they  seek  to  do 
something  outside  of  or  beyond  those 
circumstances,  or  which,  as  a matter  of 
law,  or  unquestionably,  are  injurious 
to  the  publio  welfare  and  violative  of 
their  public  duties,  they  can  be  controlled 
and  directed  into  proper  action  by  the 
appropriate  suit.  * *•  * #" 

We  do  not  find  any  section  in  the  statutes  which  specif- 
ically gives  a school  district  the  authority  to  use  money  out 
of  its  general  fund  for  the  purpose  of  making  donations  to  the 
building  of  roads.  On  the  contrary,  the  Constitution  of 
Missouri,  as  well  as  the  Legislature,  has  seen  fit  to  set  up 
divers  methods  for  the  maintenance  of  roads  in  the  state  of 
Missouri. 


CONCLUSION. 

It  is  the  opinion  of  this  department  that  the  Board  of 
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Directors  of  a school  district  cannot  use  the  money  out  of 
the  school  district's  general  fund  for  the  purpose  of  building 
or  improving  public  roads,  even  though  such  children  from  the 
district  traverse  the  road  to  and  from  school. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  Oeneral 


APPROVED: 


VAHe  c.  Th’JrLo 

Acting  Attorney  General 
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Declaration  f Cand.Ia.acy 
by  Sec.  11550  P.  S.  Mo.., 
may  be  signed  and 
authorized  agent . 


required 
1939, 

iled  by  «'■!'! iy 


May  1 , 1944 


Hon  r able  V».  Coe 

County  Clerk  of  Atchison  County 
Rock  Port,  Missouri 


Dear*  Mr.  Coe: 


his  will  acknowledge  receipt  of  y<  ur  letter  of 
April  2D,  1944,  In  which  y,u  request  an  opinion  from 
this  office.  The  text  of  such  letter  is  as  follows: 

"Please  give  me  yc  r opinion,  at  once,  upon 
the  following  question  relating  to  the 
coming  Primary  Election. 

"Walter  L.  hulvania  i3  a citizen  and  quali- 
fied ele  ctor  of  Atchison  county,  Missouri . 

"He  Is  now,  and  for  a long  time  has  been, 
a soldier  in  the  United  States  Army,  now 
stationed  at  Camp  Atterbury,  Indiana. 

"Said  Vi . L.  i ulvunia  on  April  25,  1944,  sent 
the  folic  Ing  Western  Union  Telegram  to  H.  P. 

Savage,  a citizen  of  this  city,: 

’Camp  Atterbury,  Ind.  019  A.  M.,  April  25th. 1944. 
H . P . Savage 
iiock  Port,  ho. 

’You  are  authorized  to  file  my  candidacy  for 
Prosecuting  Attorney  Atchison  ounty,  Missouri 
consult  my  father . 


Walter  L.  Mul vania.’ 

"Said  H.  P.  avage  on  Aprll  25th,  1944,  signed 
the  name  'V..  L.  ilulvania’  to  Candidate’s  Declaration, 
in  usual  form,  ana  filed  the  sane  with  above  telegram, 
with  me  as  County  Clerk  on  said  date,  the  declaration 
being  as  follows: 

" candidate  * s declarat i on 

"I,  the  undersigned,  a resident  and  qual  fled 
elector  of  Clay  Township,  City  of  Rock  Port,  County 
t>f  Atchison,  and  State  of  Missouri,  do  announce 
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myself  a candidate  for  the  office  of  County 
Attorney  on  the  Democrat  tioket,  to  be  voted 
for  at  the  primary  election  to  be  held  on 
the  first  Tuesday  In  August,  1944,  and  I 
further  declare  that  If  nominated  and  elected 
to  siich  office  I will  qualify. 

W.  L.  tfulvania.' 

"Question:  Is  this  a proper  filing  of  a candidate 
for  of f 1 oe  vunder  Section  11550,  R.  S.  1939,  so  as  to 
entitle'  said  candidates  name  to  be  placed  on  the 
ticket  for  the  coming  Primary  Election?" 

Section  11550,  R.  S.  Mo.,  1939,  provides: 

"The  name  cf  no  candidate  shall  be  printed  upon 
any  official  ballot  at  any  primary  election, 
unless  at  least  sixty  days  prior  to  such  pri- 
mary a written  declaration  shall  have  been 
filed  by  the  candidate,  as  provided  In  this 
article,  stating  his  full  name,  residence, 
office  for  which  he  nroposes  as  a candidate, 
the  party  upon  whose  ticket  he  is  to  be  a 
candidate,  that  if  nominated  and  elected  to  such 
office  he  will  qualify j and  such  declaration 
shall  be  in  substantially  the  following  form: 

"I,  the  undersigned,  a resident  and  qualified 

elector  of  the  ( precinct  of  the  town 

of ) , or  the  ~ precinct  of  the 

ward  of  ihe  city  of  , county 

of and  state  of  Missouri , do 

announce- myself  a candidate  for  the  office  of 

on  the ticket,  to  be  voted 

Tor  at  the  primary  election  to  be  held  on  the 

first  Tuesday  in  August,  and  I lurther 

declare  that  If  nominated  mcPelected  to  such  • 
of floe  I will  qualify. 

(Signed)  ." 

Section  11553  R.  S.  Mo.,  1939,  provides: 

"No  person  shall  file  more  than  one  written 
declaration  indicating  the  party  designation  under 
which  his  name  is  to  be  printed  on  the  official 
ballot,  and  all  declaration  papers  shall  be 
filed  as  follows: 
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"1.  For  state  o fleers,  representatives  in 
congress,  courts  of  appeals  and  circuit  Judges, 
and  those  members  of  the  senate  and  assembly 
whose  districts  comprise  more  than  one  county, 
in  the  office  of  the  secretary  of  state. 

”2.  For  officers  to  be  voted  for  wholly  within 
one  county  or  in  the  city  of  St.  Louis,  in  the 
office  of  the  county  lerk  of  such  county  or 
the  office  of  the  election  commissioners  of  the 
city  of  St.  Louis.  (R.S.  1929,  Sec.  10260.) 

These  are  the  two  sections  relative  to  the  filing 
of  declarations  of  candidacy,  section  115S0  above  quoted 
provides  "A  written  declaration  shall  have  been  filed 
by  the  candidate  as  provided  In  this  article.  Sec- 
tion 11  553  provides  that  Where  the  of.'  ice  is  to  be 
voted  on  wholly  within  one  county,  the  declaration  shall 
be  filed  in  the  office  of  the  County  Clerk.  Thus  we 
see  that  there  is  no  specific  provision  either  that  the 
candidate  be  present  at  the  time  of  filing  or  that  he 
sign  the  declaration  himself.  The  next  question  is: 

Is  the  personal  signature  of  the  candidate  on  the  de- 
claration so  essential  that  it  must  be  implied  from 
the  sections  above  quoted,  or  could  such  declaration 
legally  be  filed  and  signed  by  a duly  authorized  agent? 

It  should  be  noted  that  this  state  has  no  requirement 
that  the  declaration  contain  any  affidavit  or  that  it 
be  verified.  All  the  declaration  contains  is  the  state- 
ment that  a particular  person  intends  to  run  for  cer- 
tain office  and  that  if  nominated  and  elected,  he  will 
qualify.  It  is  submitted  that  this  information  is 
not  so  essentially  personal  that  it  could  not  be  given, 
by  a duly  authorized  agent  such  as  you  have  here . 

In  2 Am.  Jur.  Sec.  22,  it  is  stated: 

"A  person  may  properly  appoint  an  agent  to  do  the 
same  acts  and  to  achieve  the  same  legal  consequences 
by  the  performance  of  an  act  as  If  he  had  himself 
personally  acted  unless  public  policy  or  the  agree- 
ment with  the  principal  requires  personal  perform- 
ance . " 

In  2 C.  J.  p.  431,  "So  also  there  are  many  acts 
regulated  by  statute  which  because  of  their  nature 
or  the  requirements  of  the  statute  must  be  done  person- 
ally and  cannot  be  delegated,  but  it  has  been  heid 
that  unless  the  intention  is  plainly  apparent  from  the 
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statute  the  authority  may  be  delegated,  the  courts 
applying  the  maxim  "Qui  f'aeit  per  alium  facit  per  se." 
Citing  Tinnegan  v.  Lacy  32  N.  E.  656;  Webster  v. 

Brown  38  111.  87;  "Jhite  v.  Holliday,  11  Tex.,  606$ 

In  re  proxy  Incorporation  43  Pa.  Co.  613. 

There  is  certainly  no  declaration  in  the  statutes 
of  this  state,  or  the  expression  of  an  intention  that 
the  act  of  filing  the  declaration  of  candidacy  must  be 
performed  personally  and  cannot  be  done  by  a duly 
authorized  agent. 

In  Stato'v.  Dye,  163  S.  V.  (2d)  1.  c.  1057,  a can- 
didate had  lied  an  si~ned  declarations  for  five  other 
candidates  . The  court  held  that  he  had  a right  to 
do  so  either  If  duly  authorized  or  If  the  other  parties 
ratified  his  act  in  so  doing.  The  court  stated  at 
page  1057,  "Did  he  have  authority  and  did  he  act  with- 
in the  scope  of  his  authority  n signing  said  declar- 
ations for  the  others?  We  thinic  unde^  the  uncontradioted 
facts  in  this  cas ^ that  he  did  have  authority  or  that 
at  least,  the  other  relators  ratified  his  acts  in  so 
signing  their  names  to  said  declarations." 

COi^GLi/SIOi'i . 


It  is  therefore  the  opinion  of  this  office  that 
the  declaration  of  candidacy  required  to  be  filed 
by  Sec.  11550  R.  S.  Mo.,  1939,  may  be  si  ned  and  filed 
by  a luly  authorized  agent. 


Respectfully  submitted 


ROBERT  J.  F LAI.  AG  AN 

A sistant  Attorney  General 

APPROVED: 


R'0¥  iVcKI..  it. ICE 

Attorney  General 
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TAXAT1  ' AID  ' • : Tax  deed  conveying  land  of  army 

inductee  should  not  be  race  01  d 
delivered  until  after  full  com- 
r>13arce  v.i  i-j  Soldiei -a ' arc!  Spil- 
ors ' belief  Act. 


March  8 , 1944 


Honorable  Maurice  W.  Covert 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 

Dear  Mr.  Covert x 

This  Is  an  acknowledgment  of  your  opinion  request 
to  the  General,  relating  to  the  Jones-Munger  Law,  and 
Soldiers' and  Sailors'  Relief  Act,  which  is  as  follows: 

"This  county  ties  township  organisation  and 
the  treasurer  who  is  also  ex-officio  collector 
of  the  back  taxes  has  a problem  which  1 am 
not  sure  about  the  legal  rights  Involved.  I 
am  therefore  submitting  it  to  you  with  a 
request  for  your  opinion. 

"A  tract  of  land  originally  belonged  to 
Ida  Davis  who  died  a couple  of  years  ago. 

While  she  was  living  she  placed  a mortgage 
on  this  land  this  mortgage  was  foreclosed 
in  January,  1942  and  the  Trustee's  Deed 
was  made  to  Lynn  Davis.  This  Lynn  Davis 
was  Ida  Davis'  nephew  and  as  she  had  no 
direct  heirs  he  was  one  of  her  heirs  at 
the  time  she  died.  He  entered  the  Army  in 
November,  1942  and  has  been  outside  of  the 
United  States  in  his  military  service.  The 
Trustee's  Deed  to  Lynn  Davis  was  never  re- 
corded and  he  never  filed  with  the  treasurer 
and  ex-officio  collector  the  affidavit  re- 
quired by  the  statutes  to  prove  that  he  was 
in  military  service,  however,  he  Is  well 
known  here  at  Houston  and  is  known  by 
everyone  to  be  in  the  military  service  and 
is  known  to  be  Ida  Davis'  heir,  all  this  in 
addition  to  being  the  purchaser  in  the  trustees 
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sale  although  that  deed  has  never  been 
placed  on  record. 

"The  first  of  this  month  this  land  was 
sold  at  third  sale  to  a man  who  lives 
here  at  Houston  and  now  demands  a deed 
from  the  collector.  The  collector  feels 
that  he  should  not  make  this  deed  know- 
ing the  above  facts  to  exist.  He  had 
made  no  particular  investigation  of  this 
tract  of  land  until  after  the  land  was 
sold  at  third  sale,  but  all  of  these  facts 
have  been  called  to  his  attention  since 
then.  We  are  asking  that  based  on  these 
facts  what  your  opinion  would  be  as  to 
the  collector's  duty  in  this  connection. 
Please  send  me  a extra  copy  of  this  opinion 
for  delivery  to  our  collector." 

Section  11130,  R.  S.  Mo.,  1939,  is  in  part  as 

follows : 


"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  delin- 
quent taxes,  interest,  penalty  and  costs 
by  the  collector  of  the  proper  county  for 
any  two  successive  years  and  no  person 
shall  have  bid  therefor  a sum  equal  to  the 
delinquent  taxes  thereon,  interest,  penalty 
and  costs  provided  by  law,  then  such  county 
collector  shall  at  the  next  regular  tax  sale 
of  lands  for  delinquent  taxes,  sell  same  to 
the  highest  bidder,  and  there  shall  be  no 
period  of  redemption  from  such  sales.  No 
certificate  of  purchase  shall  issue  as  to 
such  sales  but  the  purchaser  at  shch  sales 
shall  be  entitled  tc  the  immediate  issuance 
and  delivery  of  a collector's  deed.***" 

Therefore  such  sale  is  final  unless  the  consideration 
is  so  grossly  inadequate  as  to  amount  to  fraud  or,  unless  such 
sale  is  subject  to  the  provisions  of  the  Soldiero*  and  Sailors' 
Civil  Relief  Act. 
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In  regard  to  the  sale  of  land  for  delinquent  taxes, 
for  a gross] y inadequate  consideration,  the  Supreme  Court, 
in  the  case  of  J.  C.  Nichols  Insurance  Co.  v.  Roorbach,  162 
S.  W.  2d.  274-5,  held  I 

"On  the  merits  the  only  question  presented 
for  consideration  is  whether  the  deed  should 
be  set  aside  and  title  decreed  in  the  plaintiff 
solely  on  the  ground  that  the  $40  paid  by 
Roorbach  for  the  lot  "is  so  grossly  inadequate 
as  of  itself  alone  to  amount  to  a fraud". 

"The  identical  question  has  been  ruled  by 
the  court  en  banc  in  Bus sen  Realty  Co.  v. 
benson  et  al..  Mo. Sup.,  159S.W.2d  813,  314, 

In  that  oasa  we  considered  the  questions 
presented  by  tho  defendants  in  the  instant 
case  and  ruled  that  a consideration  of  $11 
for  real  estate  of  the  value  of  $2,000  was 
"so  grossly  inadequate  as  of  itself  alone 
to  amount  to  a fraud".  Likewise,  we  think 
that  a consideration  of  $40  for  a lot  of 
the  value  of  $>1,000  "is  so  grossly  inadequate 
as  of  itself  alone  to  amount  to  a fraud". 

Beotion  510,  Art.  1 of  the  Soldiers'  and  Sailors' 
Relief  Act,  50  U.S.C.A.  Appendix,  was  Involved  in  a decision 
of  the  Supreme  Court  of  Arkansas  in  relation  to  a matter  of 
taxes  on  real  estate.  Therein  the  court.  In  the  case  of 
Reynolds  v.  Iiaulcroft,  170  3.W.  2d  678,  679  held* 

"It  is  undisputed  in  this  case  that  appel- 
lant, James  W.  Reynolds,  was  a sailor  in 
the  service  of  the  wavy  of  the  United  States 
at  the  time  this  action  was  instituted  in 
tho  lower  court,  and  ns  not  present  during 
any  of  the  proceedings  leading  up  to  the 
decree  and  was  not  presort  when  the  decree 
was  entered. 

"The  record  discloses  that  appellant  objected 
to,  and  sought  to  stay,  all  proceedings  in  the 
lower  court  during  his  absence  in  his  country's 
serviae,  in  accordance  with  the  provisions  of 
the  Soldiers'  and  Sailors'  Civil  Relief  Act  of 
1940,  supra.  Such  was  the  effect  of  appellant's 
pleadings. 
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"After  a careful  review  of  the  record 
before  ue,  we  think  the  trial  court 
abused  its  discretion  in  denying  to 
appellant,  Janes  W.  Reynolds,  the  stay 
prayed.  The  Congress  of  the  United 
States  declared  the  purpose  of  the 
Soldiers'  and  Sailors'  Civil  Relief 
Act  to  be,  50  U.S.C.A.  Appendix  Section 
5101  "In  order  to  provide  for,  strength- 
en, and  expedite  the  national  defense 
under  the  emergent  conditions  which 
are  threatening  the  peace  and  security 
of  the  United  States  and  to  enable  the 
United  States  the  more  successfully  to 
fulfill  the  requirements  of  the  national 
defense,  provision  la  hereby  made  to 
s\ispend  enforcement  of  civil  liabilities, 
in  certain  cases,  of  persons  In  the  military 
service  of  the  United  States  in  order  to 
enable  such  persons  to  devote  their  entire 
energy  to  the  defence  needs  of  the  nation, 
and  to  this  end  the  following  provisions 
are  made  for  the  temporary  suspension  of 
legal  proceedings  and  transactions  which 
may  prejiidice  the  civil  rights  of  persons 
in  such  service  during  the  period  herein 
specified  over  which  this  Act  remains  in 
force . " 

In  the  same  case  the  court.  In  defining  the  purpose 
of  such  act,  held i 

"Commenting  upon  this  section,  the  dew 
York  Supreme  Court  in  aunt  v.  .iaoobson 
et  al.,  February  10,  1942,  178  **isc. 

201,  33  N.Y.S.2d  661,  664,  said:  "The 
purpose  of  such  enactments  is  to  relieve 
a person  so  engaged  in  military  service 
from  the  mental  distress  occasioned  by 
the  handicap  of  his  being  in  the  military 
service,  resulting  In  his  inability  to 
function  with  the  freedom  of  action 
which  he  possessed  prior  to  his  induction 
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into  the  military  establishment, caus- 
ing inability  to  meet  financial  and  other 
obligations  and  commitments,  the  mental 
distress  resulting  from  inability  to 
adequately  protect  legal  rights  and 
interests  or  to  make  proper  defense  to 
suit  brought  against  him,  it  being 
recognized  that  such  distress  has  the 
tendency  to  impair  his  efficiency  as  a 
member  of  the  militia,  and,  as  well, 
the  tendenoy  to  impair  the  efficiency 
of  the  organisation  with  which  he  may 
be  associated;--the  design  was  'to  pre- 
vent Interference  with  military  duties l 
Andrews  v.  Oardiner,  sunra  (186  App.Div. 

477,  173k. Y.S.  (l),  2)." 

Section  520  of  the  Soldiers'  and  Sailors*  Relief 
Act  is  as  follows: 

" (1)  In  any  action  or  Droceedlng 
oommepceci  m ary  court,  if  there  shall 
be  a default  of  ary  appearance  by  the 
defendant,  the  plaintiff,  before  entering 
Judgment  shall  file  in  the  court  an 
aifidavit  setting  forth  facta  showing  that 
tho  defendant  is  rot  in  military  service. 

If  unable  to  file  such  affidavit  plaintiff 
sliall  In  lieu  thereof  file  an  aifidavit 
setting  forth  either  that  the  defendant 
i 8 in  the  military  service  or  that  plain- 
tiff is  not  able  to  determine  whether  or 
not  defendant  is  in  such  service.  i£  ^ 
affidavit  is  not  filed  showing  that  tne 
defendar  t Is  not  in  the  military  service. 
no  Judgment  shall  be  entered  without  first 
securing  an  order  of  court  directing  suoh 
entry,  and  no  such  order  shall  be  made  if 
tke  defendant  is  in  such  service  until  after 
the  court  shall  have  appointed  an  attorney 
to  represent  defendant  and  protect  his 
interest,  and  the  court  shall  on  application 
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make  such  appointment.  Unless  it  appears 
that  the  defendant  is  not  in  such  service 
the  court  may  require,  as  a condition 
before  judgment  is  entered,  that  the  plain- 
tiff file  a bond  approved  by  the  court 
conditioned  to  indemnify  the  defendant, 
if  in  military  service,  against  any  loss 
or  damage  that  he  may  suffer  by  reason  of 
any  judgment  should  the  judgment  be  there- 
after set  aside  in  whole  or  in  part.  And 
the  court  may  make  such  other  and  further 
order  or  enter  such  judgment  as  in  its 
opinion  may  be  necessary  to  protect  the 
rights  of  the  defendant  under  this  Act, 

" (2)  Any  person  who  shall  make  or  use 
an  affidavit  required  under  this  section, 
knowing  it  to  be  false,  shall  be  guilty  of 
a misdemeanor  and  shall  be  punishable  by 
imprisonment  not  to  exceed  one  year  or  by 
fine  not  to  exceed  &1,000,  or  both, 

" (3)  In  any  action  or  proceeding  in  which 
a person  in  military  service  is  a party  if 
such  party  does  not  personally  appear  therein 
or  is  not  represented  by  an  authorized  attorney, 
the  court  may  appoint  an  attorney  to  represent 
himj  and  in  such  case  a like  bond  may  be  required 
and  an  order  made  to  protect  the  rights  of  such 
person.  But  no  attorney  appointed  under  this  Act 
to  protect  a person  in  military  service  shall 
have  power  to  waive  any  right  of  the  person  for 
whom  he  is  appointed  or  bind  him  by  his  acts. 

” (4)  If  any  judgment  shall  be  rendered  in 
any  action  or  proceeding  governed  by  this 
section  against  any  personin  military  service 
during  the  period  of  such  service  or  within 
thirty  days  thereafter,  and  it  appears  that 
such  person  was  prejudiced  by  reason  of  his 
military  service  in  making  his  defence  thereto, 
such  judgment  may,  upon  application,  wade  by 
such  person  or  his  legal  representative,  not 
later  than  ninety  days  after  the  termination 
of  such  service,  be  opened  by  the  court  render- 
ing the  same  and  such  defendant  or  his  legal 
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representative  let  in  to  defend;  provided 
it  is  made  to  appear  that  the  defendant  has 
a meritorious  or  legal  defense  to  the  action 
or  some  part  thereof.  Vacating,  setting  aside, 
or  reversing  any  judgment  because  of  any  of  the 
provisions  of  this  Act  shall  not  impair  any 
right  or  title  acquired  by  any  bona  fide  pur- 
chaser for  value  under  such  judgment.”  (Under- 
scoring ours.) 

Section  521  thereof  is  as  follows: 

”At  any  stage  thereof  any  action  or  proceeding 
in  any  court  in  which  a person  in  military 
service  is  involved,  either  as  plaintiff  or 
defendant,  during  the  period  of  such  service 
or  within  sixty  days  thereafter  may,  in  the 
discretion  of  the  court  in  which  it  is  pending, 
on  its  own  motion,  and  shall,  on  application 
to  it  by  such  person  or  some  person  on  his 
behalf,  be  stayed  as  provided  in.  tills  Act, 
unless,  in  the  opinion  of  the  court,  the  ability 
of  plaintiff  to  prosecute  the  action  or  the 
defendant  to  conduct  his  defense  is  not  material- 
ly affected  by  reason  of  his  military  service.” 

Section  560  thereof  is  as  follows: 

” (l)  The  provisions  of  this  section  shall 
apply  when  any  taxes  or  assessments,  whether 
general  or  special  (other  than  taxes  on  income), 
whether  falling  due  priox*  to  or  during  the  period 
of  military  service,  in  respect  of  personal 
property,  money,  or  credits,  or  real  property 
owned  and  occupied  for  dwelling,"' prof es'slonai, 
business,  or  agricultural  purposes'  by  a person 
in  military  service  or  his  dependents  at  the 
commencement  of  his  period'  of  'military  service 
anS'  st'lll  so  occupied  by  his  dependents  or 
employees  are  not  paid. 

” (2)  ivo  sale  of  such  property  shall  be  made 
to  enforce  the  collection  of  such  tax  or 
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assessment,  or  any  proceeding  or  action 
for  such  purpoae  commenced,  except  upon 
leave  of  court  granted  upon  application 
made  therefor  by  the  collector  of  taxes 
or  other  officer  whose  duty  It  la  to 
enforce  the  collection  of  taxes  or  assess- 
ments, The  court  thereupon,  unless  in  its 
opinion  the  ability  of  the  person  in  military 
service  to  pay  such  taxes  or  assessments  Is 
not  materially  affected  by  reason  of  such 
service,  may  stay  such  proceedings  or  such 
sale,  as  provided  in  this  Act,  for  a period 
extending  not  more  than  six  months  after 
the  termination  of  the  period  of  military 
service  of  such  person. 

" (3)  When  by  law  such  property  may  be 
sold  or  forfeited  to  enforce  the  collection 
of  such  tax  or  assessment,  such  person  in 
military  service  shall  have  the  right  to 
redeem  or  commence  an  action  to  redeem  cuch 
property,  at  any  time  not-  later  than  si; 
months  after  the  termination  of  such  service, 
but  in  no  case  later  than  six  months  after 
the  date  when  this  Act  ceases  to  be  in  force} 
but  thi3  shall  not  be  taken  to  shorten  any 
period,  now  or  hereafter  provided  by  the 
laws  of  ar.y  State  or  Territory  for  such 
redemption. 

" (4)  Whenever  any  tax  or  assessment  shall 
not  be  paid  when  due,  such  tax  or  assessment 
due  and  unpaid  shall  bear  interest  until  paid 
at  the  rate  of  6 per  centum  per  annum, and 
no  other  penalty  or  interest  shall  be  incurred 
by  reason  of  suoh  nonpayment.  Any  lien  for  such 
unpaid  taxes  or  assessment  shall  also  Include 
such  interest  thereon." 
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Section  590  thereof  is  as  follows: 

M (l)  A person  may,  at  any  time  during  his 
period  of  military  service  or  within  six 
months  thereafter*  apply  to  a court  for 
relief  in  respect  of  any  obligation  or 
liability  incurred  by  such  person  prior  to 
his  period  of  military  service  or  in  respect 
of  any  tax  or  assessment  whether  falling  due 
prior  to  or  during  his  period  of  military 
service.  The  court,  after  appropriate  notice 
and  hearing,  unless  in  its  opinion  the  ability 
of  the  applicant  to  comply  with  the  terms  of 
such  obligation  or  liability  or  to  pay  such 
tax  or  assessment  has  not  been  materially 
affected  by  reason  of  his  military  service, 
may  grant  the  following  relief: 

" (a)  In  the  case  of  an  obligation  payable 
under  its  terms  in  installments  under  a 
contract  for  the  purchase  of  real  estate, 
or  secured  by  a mortgage  or  other  instrument 
in  the  nature  of  a mortgage  upon  real  estate, 
a stay  of  the  enforcement  of  such  obligation 
during  the  applicant's  period  of  military 
service  and,  from  the  date  of  termination  of 
such  period  of  military  service  or  from  the 
date  of  application  if  made  after  such  service, 
for  a period  equal  to  the  period  of  the  remain- 
ing life  of  the  installment  contract  or  other 
instrument  plus  a period  of  time  equal  to  the 
period  of  military  service  of  the  applicant, 
or  any  part  of  such  combined  period,  subject 
to  payment  of  the  balance  of  principal  and 
accumulated  interest  due  and  unpaid  at  the 
date  of  termination  of  the  period  of  military  service 
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or  from  the  date  of  application,  as 
the  case  may  be,  in  equal  Installments 
during  such  combiried  period  at  such 
rate  of  Interest  on  the  unpaid  balance 
as  Is  prescribed  In  such  contract,  or 
other  Instrument  evidencing  the  obligation, 
for  instalments  paid  when  due,  and  subject 
to  such  other  terms  as  may  be  Just. 

* (b)  In  the  case  of  any  other  obligation, 
liability,  tax  or  assessment,  a stay  of 
the  enforcement  thereof  during  the  applican's 
period  of  military  service  and,  from  the  cate 
of  termination  of  such  period  of  military 
service  or  from  the  date  of  application  If 
made  after  such  service,  for  a period  of  time 
equal  to  the  period  of  military  service  of 
the  applicant  or  any  part  of  such  period, 
subject  to  payment  of  the  balance  of  princi- 
pal and  accumulated  interest  due  and  unpaid 
at  the  date  of  termination  of  such  period  of 
military  service  or  the  date  of  application, 
as  the*  case  may  be,  in  equal  periodic  install- 
ments during  such  extended  period  at  such  rate 
of  interest  as  may  be  prescribed  for  such  obli- 
gation, liability,  tax,  or  assessment,  if  paid 
when  due,  and  subject  to  such  other  tens  as 
may  be  Just* 

0 

” (2)  When  any  court  has  granted  a stay  as 
provided  in  this  section  no  fine  or  penalty 
shall  accrue  during  the  period  the  terms 
and  conditions  of  such  stay  are  complied 
with  by  reason  of  failure  to  comply  with 
the  terms  or  conditions  of  the  obligation, 
liability,  tax,  or  assessment  in  respect 
of  which  such  stay  was  granted*” 

% 

The  above  decision  is  based  upon  a tax  collection 
under  court  procedure  and  not  by  summary  action  similar  to 
that  provided  in  the  Jones -hunger  law* 

The  above  act  contains  provisions  of  the  Soldiers1 
and  Sailors  i Kenef  Adt  of  1918.  in  construing  the  right 
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of  a soldier  or  sailor  under  the  1918  Act  with  reference 
to  taxes  enforced  in  a summary  manner.  In  12  Illinois 
Law  Review  455  we  find  the  following  statement* 

"This  bill  in  addition  to  reposing  in 
the  courts  a discretion  to  grant  a 
stay  of  any  action  or  execution  at  any 
stage,  deals  also  specifically  with 
contracts  which  impose  a continuing 
liability  upon  a soldier  or  sailor 
during  his  term  of  service.  These 
include  such  contracts  as  those  for 
policies  of  insurance,  rent  for 
dwellings.  Interest  on  mortgages  on 
property  used  for  dwelling  or  business 
purposes  by  the  soldier  or  sailor  or  his 
dependents,  and  purchase  of  real  or  personal 
property  by  installment  contracts  calling 
for  the  payment  of  installments  during  the 
period  of  military  service;  and  the  same 
principle  is  applied  to  liability  for  taxes 
on  property.  In  these  cases  the  creditor  is 
generally  given  by  the  terms  of  the  contract 
the  right  to  exercise  certain  remedies  without 
the  Intervention  of  a court;  but  this  bill 
prohibits  or  restrains  the  exercise  of  such 
remedies  and  preserves  Intact  for  the  time 
being,  as  far  as  possible,  the  rights  of  the 
soldier  and  sailor.  This  is  accomplished  mainly 
by  requiring  the  creditor  to  exercise  all  such 
remedies  only  by  leave  of  court  or  to  institute 
an  action  In  court  which  then  becomes  subject 
to  the  general  provisions  for  stay  of  action 
and  execution."  (Underscoring  ours.) 

In  regard  to  procedure  relating  to  a summary  sale 
of  realty  under  a deed  of  trust.  In  construing  the  1918 
Act' the  Supreme  Court  of  Massachusetts  in  Hoffman  v. 
Charleston  dank, 231  Massachusetts  Reports  324,  328-9  said: 

"wsHtThe  section  does  not  forbid  the  foreclosure 
of  mortgages  on  property  owned  by  persons  in  ^he 
military  service  of  the  United  States.  What  the 
section  does  forbid  Is  the  foreclosure  of  such 
a mortgage  under  a power  of  sale  (contained  In 
it)  "unless  (the  sale  under  the  power  is  made) 
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upon  an  order  of  sale  previously  granted 
by  the  court  and  a return  thereto  made 
and  approved  by  the  oourt."  Clause  3 of 
Section  302  was  enacted  to  secure  to  every 
person  in  the  military  service  of  the  United 
States  who  owns  property  subject  to  a 
mortgage  within  the  act  the  relief  to 
which  he  is  entitled  under  the  act*  The 
defendart  has  urged  against  this  con- 
struction of  the  section,  that  if  that 
be  the  true  construction  of  it  the  result 
is  that  until  the  termination  of  the  time 
specified  in  the  act  no  mortgage  can  be 
foreclosed  by  any  mortgage  except  under 
- an  orderof  oourt  and  it  cannot  be  that 

that  was  the  intention  of  Congress.  We 
are  of  opinion  that  this  is  the  result 
of  the  true  construction  of  the  act, 
for  in  that  way  alone  can  a mortgagee 
be  certain  that  the  foreclosure  of  his 
mortgage  will  not  be  made  in  violation 
of  the  act.  We  are  of  opinion,  that  since 
this  is  the  result  of  the  true  construction 
of  the  act,  this  must  be  taker  to  have  been 
the  intention  of  Congress." 

The  Act  of  1940  was  a substantial  reenactment  of  that 
of  1918.  The  legislative  history  of  the  1918  antecedent  of 
this  act  show  that  judicial  discretion  conferred  on  the  trial 
court  regarding  the  stay  of  proceedings  instead  of  rigid  and 
undl a criminating  suspension  of  civil  proceedings  was  the  very 
heart  of  the  policy  of  Section  521  supra.  Boone  v.  Lightner 
N.  C.  1943,  63  3.  Ct.  1223,  certiorari  granted  63  3.  Ct.  770, 
318  U.  3.  750.  Vol.  87-l'io»17,U.  S.  Supreme  Court  Advance 
Opinions,  page  1099. 

In  a court  procedure, vnder  the  aot  an  afflda  it  must 
be  filed  before  default  Judgment  can  be  obtained  showing  that 
defendant  is  not  in  military  service.  If  such  affidavit  is 
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not  filed  no  Judgment  shall  be  entered  "without  first 
securing  an  order  of  court". 

In  a summary  action, under  the  Jones-Munger  Law, 
with  such  type  of  statutory  process  shall  the  collector 
have  a greater  right  than  the  court  would  have  In  a 
plenary  action  and  sell  the  land  without  first  determining 
whether  the  land  owner  is  In  military  service?  The  word 
"action"  would  certainly  comprehend  summary  actions, as  well 
as  plenary  actions  or  proceedings. 

Under  the  provisions  of  Section  532  of  such  act, no 
mortgages  or  deeds  of  trust  executed  by  a person  In  military 
service  may  be  foreclosed  or  the  property  seized  for  non 
payment,  whether  under  power  of  sale,  or  under  a Judgment 
entered  upon  warrant  of  attorney  to  confess  judgment  there- 
in - except  as  provided  In  Section  517  of  the  act  - which 
exceptions  arise  from  subsequent  contractual  relations  - 
"unless  upon  an  order  previously  granted  by  the  court  and 
a return  thereto  made  and  approved  by  the  court". 

Effective  operation  of  the  section  is  made  to  hinge 
el  most  entirely  on  the  court's  discretion  Just  as  In  Section 
520  supra.  The  section  seems  to  apply  only  to  obligations 
originating  prior  to  the  passage  of  the  act  on  property  owned 
by  persons  now  in  military  service  at  the  commencement  of  such 
service  and  still  so  owned.  This  brings  all  the  self-help  type 
of  mortgages  within  the  protection.  The  case  of  Hoffman  v. 
Charleston  bank  supra,  was  based  upon  the  right b of  equitable 
ownership  of  owners  who  was  in  military  service.  The  court 
held  that  relief  was  not  limited  to  mortgaged  property  used 
by  a sailor  or  Soldier  or  his  dependents  for  business  or 
dwelling  purposes,  but  include  all  property  owned  by  a sailor 
or  soldier, 

Section  560  suora,  which  was  an  amendment,  dated 
October  6,  1942,  related  only  to  the  property  of  a special 
group  of  soldiers  or  sailors  the  status  of  whose  property 
was  as  follows  I 

"*KHJreal  property  owned  and  occupied  for 

dwelling,  professional,  business,  or 
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agricultural  purposes  by  a person  in 
military  service  or  his  dependents 
at  the  commencement  of  his  period  of 
military  service  and  still  so  occupied 
by  his  dependents  or  employees  are  not  paid 
paid. " 

Under  the  provision  of  subsection  2* 

"Ho  sale  of  such  property  shall  be  made 
to  enforce  the  collection  of  such  tax 
or  assessment,  or  any  proceeding  or 
action  for  such  purpose  commenced, 
except  upon  leave  of  court  granted  upon 
application  made  therefor  by  the  collector 
of  taxes  or  other  officer  whose  duty  it 
is  to  enforce  the  collection  of  taxes  or 
assessments.***" 

Under  the  provision  of  subsection  3,  such  property, 
even  when  sold  under  legal  procedure,  might  be  redeemed  or 
or  an  action  commenced  for  such  purpose  at  any  time  not 
later  than  six  months  after  the  termination  of  such  service. 

In  event  a soldier  or  sailor,  not  being  privileged, 
to  relief  from  taxes  under  the  above  Section  560,  owned 
realty  on  which  taxes  had  been  assessed,  whether  falling 
due  prior  to  or  during  his  period  of  military  servloe,  he 
might  obtain  relief  under  the  provisions  of  Section  590 
supra . 


The  relief  granted  under  the  above  section  might, 
in  the  discretion  of  the  court,  be  granted,  by  stay  during 
military  service,  or  by  order  within  six  months  after  such 
service. 


Section  532  of  said  aot,  and  Section  590  thereof, 
were  oonstrued,wlth  reference  to  a stay  in  the  case  of 
Application  of  Aber,  40  H.Y.S.  2d. 48,  in  the  following 
language 

"Petitioner  is,  however,  entitled  to  the 
granting  of  his  motion  in  so  far  as  it 
seeks  to  set  aside  the  notice  of  sale. 
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The  1942  amendment,  which  took  effect 
after  the  seizure  and  before  the  date 
fixed  for  the  proposed  sale,  provides 
(Section  10,  50  U.S.C.A.  Appendix 
Seotlon532)  that  "No  sale  * * * of 
property  for  nonpayment  of  any  sum  due 
under  any  such  obligation  (refenring  to 
obligations  specified  in  Section  302  (1) 
as  amended  in  1942)  * * *,  whether  under 
a power  of  sale,  under  a Judgment  entered 
upon  warrant  of  attorney  to  confess  Judg- 
ment contained  therein,  or  otherwise , sliall 
be  valid  if  made  after  the  date  of  enactment 
of  the  Soldiers'  and  Sailors'  Civil  Relief 
Act  Amendments  of  1942  * * * and  during  the 
period  of  military  service  * * * unless  upon 
an  order  previously  granted  by  the  court  and 
a return  thereto  made  an  approved  by  the  court." 

"The  obligations  referred  to  in  the  above 
quotation,  under  the  terms  of  the  1942 
Amendments  to  Section  302  (l)  of  the  1940 
Aot,  include  petitioner's  obligation  to  the 
respondent.  See  Section  9,  aobd.  b.  of  the 
1942  Aot.  Petitioner,  a member  of  the  Enlisted 
Reserve  Corps,  has  been  ordered  to  report  for 
"military  service",  within  the  meaning  of 
Section  106,  added  by  the  1942  Act,  50  U.S.C.A. 
Appondlx  Section  516,  for  "military  service" 
as  defined  in  the  1940  Aot,  Includes  "training 
or  education  under  the  supervision  of  the  United 
States  preliminary  to  induction  into  the  military 
service. " 

"it  follows  that  the  proposes  sale  of  the  car 
without  a court  order  is  unauthorized  and  would, 
if  consummated,  constitute  a violation  of  petitioner' 
rights  under  the  1342  statute." 

"Petitioner  is  further  entitled,  under  Section  700 
(1)  (b),  added  by  the  1942  Act,  50  U.S.C.A.  Appendix 
Section  590,  to-atay  of  the  enforcement  of  his 
obligation  to  respondent  for  the  period  of  his 
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military  service,  subject  to  payment  of  the 
balance  of  principal  and  accumulated  interest 
due  and  unpaid  at  the  termination  of  his 
military  service,  in  equal  periodic  installments 
with  appropriate  interest  as  provided  for 
under  that  section. 

"in  the  event  that  an  application  is  made  to 
the  court  for  the  sale  of  the  car,  the  court 
may  make  such  provision  as  may  be  Just  for 
appropriate  credit  to  petitioner  upon  his 
obligation  to  respondent . " 


Therefore,  it  is  the  opinion  of  this  department 
that  general  taxes  assessed  against  the  property  of  parties 
in  military  service,  who  are  comprehended  by  Section  560 
supra,  whether  falling  due  prior  to  or  during  the  period 
of  military  service,  may  not  be  offered  for  sale  and  sold 
by  the  Collector  "except  upon  leave  of  court  granted  upon 
application  made  therefor  by  the  Collector." 

All  other  parties  in  military  service,  with  respect 
to  tax  assessments  on  realty  whether  falling  due  prior  to 
or  during  their  period  of  military  service,  may  obtain 
relief  under  the  provisions  of  Section  690  supra.  In  view 
of  such  section  the  collector  should. offer  such  taxed  lands 
for  sale,  under  the  provisions  of  the  Jones-nlunger  law, 
during  such  period  of  military  service  unless  ordered  to 
stay  such  proceedings  by  court  order. 


Respectfully  submitted 


S.  V.  MEDL1NG 

SVMiEH  Assistant  Attorney  General 

APPROVED 


ftoY"  Mc'kItYEi&k 
At  tomev- General 


HOSPITALS:  City  ordinance  did  not  provide  authority  for 

MUNICIPALITIES:  use  of  hospital  fund  in  the  erection  of  an  addi- 
tion. If  doubt  arises  out  of  the  use  of  words 
employed,  it  is  to  be  resolved  in  favor  of  the 
public  and  in  favor  of  limiting  the  expenditures 
of  the  appropriation  to  the  express  terms  for 
which  it  was  made. 

March  25,  1944 


Honorable  Howaru  Couch 
City  Counselor 
Nevada,  Missouri 


Dear  sir: 


We  are  in  reoeipt  of  your  letter  of  March  15,  1944, 
in  wnioh  you  request  an  opinion  from  this  uepartment.  Your 
letter  reads  us  follows: 


"In  1957  the  City  Counoil  of  Nevada 
adopted  Oruinance  No.  1782,  copies  of 
Sections  1,  2,  5 and  4 of  suid  Ordi- 
nance being  attached  hereto.  Sections 
5 and  6 of  the  Ordinance  merely  set  tne 
polling  places  and  named  the  Judges  of 
tne  election.  Section  7 authorized  the 
City  Clerk  to  prepare  and  obtain  the 
election  supplies. 

"Oruinance  1785  of  the  City  of  Nevada 
was  the  Oruinance  finding  and  declaring 
the  results  of  the  above-mentioned  elec- 
tion. The  vote  on  the  Proposition  was 
807  in  favor  of  the  Proposition  and  190 
against  it. 

"The  -bove  Proposition  was  submitted 
under  what  is  now  Section  7056  H.J.  Mo. 
1959. 

"Previously  tne  City  of  Nevada  had  voted 
*75,000.00  in  bonds  to  build  a hospital 
and  the  hospit.  1 had  been  built  and  a 
Hoard  of  Trustees  appointed  who  are  op- 
erating the  hospital. 
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"The  Hospital  Has  now  beoorne  over- 
crowded ana  tHe  Hospital  Board  Has  ac- 
cumulated a sum  in  excess  of  ^20,000.00 
derived  from  taxes  levied  under  tHe  pro- 
visions of  tHe  Proposition  adopted  in 
tne  election  Ootober  19,  19o7.  THe  Hos- 
pital Board  of  said  City  desires  to  use 
all  or  a portion  of  said  money  to  build 
an  extension  or  audition rto  tHe  Hospital 
ana  to  equip  it.  THe  question  Has  arisen, 
However,  as  to  authority  of  tHe  Hospital 
Board  to  expend  monies  derived  from  taxes 
levied  under  provisions  of  tHe  election 
Held  under  Ordinance  1782  and  also  as  to 
tHe  use  of  any  future  monies  wHioH  might 
be  derived  from  suoH  taxes  in  construct- 
ing an  extension  or  aduition  to  tHe  Hospi- 
tal. I would  appreciate  it  very  muoH  if 
you  would  advise  me  as  to  the  legality  of 
tHe  use  of  tax  money  so  derived  by  tHe 
Hospital  Board  for  tHe  building  of  an  ad- 
dition to  the  Hospital  and  equipping  suoH 
addition. " 


Ordinance  No.  1782  proviues  for  a special  election  for 
tHe  purpose  of  levying  a tax  to  pay  for  tHe  " equipping,  op- 
erating and  maintaining'1  of  a City  Hospital.  We  think  it  un- 
important that  tne  form  of  ballot  states  a purpose  of  "operat- 
ing ana  maintaining"  a City  Hospital,  excluding  tHe  word 
"equipping"  as  it  appears  in  the  body  of  the  ordinance.  We 
believe  that  the  words  "operating  and  maintaining"  would  of 
necessity  carry  with  them  the  authority  to  equip  since  the 
Hospital  could  not  be  operated  nor  maintained  without  equip- 
ment. THe  City  Hospital  Has  been  ereoteu  and  completed.  THe 
question  presented  now  is  whether,  under  Ordinance  No.  1782, 
the  Board  Has  the  ri0Ht  to  expend  money  of  the  Hospital  fund 
for  the  construction  and  erection  of  an  addition  to  the  Hos- 
pital, or  whether  they  are  bound  to  oonflne  expenditures 
solely  to  operation  and  maintenance  of  the  present  Hospital. 

Section  7006,  d.  S.  Missouri,  1909,  reads  as  follows: 


"When  one  Hundred  taxpaying  voters  of  any 
city  of  the  third  class  in  this  state  shall 
petition  the  major  and  council  asking  that 
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an  annual  tax  be  levied  for  the  estab- 
lishment, either  by  purchase  or  other- 
wise or  leasing,  equipping  and  maintain- 
ing a hospital  in  suoh  oity  for  the  oare 
ana  the  treatment  of  the  siok  and  dis- 
abled therein,  which  said  petition  shall 
specify  the  rate  of  taxation  not  to  ex- 
oeeu  two  mills  on  the  dollar  annually, 
suoh  mayor  and  oounoil  shall  direot  the 
proper  officer  of  the  city  to  give  notice 
in  the  next  legal  notloe  of  the  annual 
eleotion  or  special  eleotion  v/hioh  may  be 
oalled  for  the  purpose  of  voting  on  suoh 
question  that  at  suoh  eleotion  every  vot- 
er of  the  city  might  vote  »for  a mill 
tax  for  suoh  hospital  purposes,*  or 
•against  a _ mill  tax  for  hospital  pur- 
poses,* specifying  in  suoh  notioe  the 
rate  of  taxation  mentioned  in  said  peti- 
tion, and  if  two-thirds  of  the  qualified 
voters  voting  at  suoh  eleotion  on  said 
proposition  shall  vote  for  suoh  tax  the 
saiu  tax  specified  in  suoh  notioe  shall 
be  levied  and  oolleotea  in  like  manner  as 
other  general  tuxes  of  sala  oity  ana  shall 
be  Known  us  *hospitul  fund*:  Provided, 
that  said  tax  shall  oease  in  oase  tne 
legal  voters  In  suoh  city  shall  so  deter- 
mine by  a majority  vote  at  any  annual  eleo- 
tion held  therein." 


Unaer  this  section  of  the  statutes,  the  City  of  Nevada, 
Missouri,  con,  by  a two-thirds  vote  of  the  inhabitants,  levy 
an  annual  tax  "for  tne  establishment,  either  by  purchase  or 
otherwise  or  leasing,  equipping  ana  maintaining  a hospital  in 
suoh  oity  for  the  oare  and  tne  treatment  of  the  siok  and  dis- 
abled therein,  * * 


In  State  ex  rel.  Case  v.  Wilson,  151  Mo.  app.  725,  1.  o. 
726,  the  oourt  said: 


"Municipal  corporations  possess  only  suoh 
powers  as  are  granteu  in  express  words,  or 
those  necessarily  incident  to  or  Implied  in 
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the  powers  expressly  grantee.  (City  of 
Inuepenaenoe  v.  Cleveland,  167  Mo.  o64, 

67  o.  W.  216 • ) .uiu  If  there  Is  a fair, 
reasonable  doubt  concerning  the  exist- 
ence of  powar  lu  tne  charter  of  a oity, 

It  will  be  resolved  against  the  oity  and 
tne  exercise  of  tne  power  aenied.  (Jtate 
v.  Butler,  176  ii O.  £72,  77  6.  W.  560.) 

"The  object  of  all  interpretation  of  law 
is  to  reach  the  true  intent  ana  meaning 
of  the  iaw-maicing  authority.  (Grimes  v. 

Reynolds,  94  l.;o.  Jkpp.  576,  66  S.  V..  566.) 
* * *•« 


There  can  be  no  question,  after  reading  the  above  seo 
tion  of  the  statute,  tnat  the  City  of  Nevada  has  the  author 
ity  to  build  or  lease  and  operate  a City  Hospital.  May  the 
power  to  construct  an  audition  to  the  already  established 
hospital  be  implied  unuer  Oruinanoe  No.  1782? 

The  Supreme  Court  stated  in  Meyers  v.  Kansas  City  et 
ul.,  18  6.  W.  (2d)  900,  1.  o.  901: 


"The  ordinance,  No.  55,565,  in  whioh 
proposition  8 appears,  contains  no  grant 
of  power,  other  than  that  clearly  compre- 
hended within  the  words  employed.  There 
is  no  room,  therefore,  for  the  applica- 
tion of  the  doctrine  of  implieu  powers. 

This  is  especially  true  of  a grant  of  pow- 
ers to  a corporation,  municipal  or  other- 
wise, and  if  any  uoubt  arises  out  of  the 
use  of  the  words  employed,  it  is  to  be  re- 
solved in  favor  of  tne  publio  and  in  limit- 
ing the  expenditures  of  the  appropriation 
to  tne  express  terms  for  whioh  it  was  made. 
Ctute  ex  inf.  Harvey  v.  Missouri  .tthletio 
Club,  £61  Mo.  576,  598,  170  6.  W.  904, 

L.  X.  a.  19150,  676,  .MU.  Cas.  19160,  9ol. 

"ytnother  general  rule  in  the  construction 
of  statutes,  applicable  as  well  to  munici- 
pal ordinances,  is  chat  acts  of  tue  oharac- 
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ter  here  under  review  are  to  be  strictly 
construed.  The  limitation  upon  the  use 
of  the  appropriation  in  proposition  8 is 
suoh,  by  reason  of  its  terns,  that  the 
invoking  of  the  general  rule  is  not  neoes- 
sary." 


The  Meyers  ouse  was  quoted  with  approval  in  the  case 
of  .layering  v.  Miller,  Mayor,  et  al.,  51  g.  W,  (2d)  65,  1.  o. 
67.  In  the  Meyer ing  case  there  was  unaer  consideration  an 
ordinance  of  the  City  of  St.  Louis  submitting  a bond  issue 
to  the  voters  which  set  forth  the  purposes  for  whioh  the  pro- 
ceeds of  the  bonds  should  be  used  in  the  following  language: 


"For  tne  acquisition  of  land  and  the  con- 
struction of  uauitions  and  extensions  and 
equipment  of  public  hospitals  and  institu- 
tions for  the  care  of  delinquents  und  the 
indigent  tubercular,  insane,  feebleminded, 
infirm  ana  siok  patients,  * * ¥." 


Out  of  the  prooeeds  of  the  sale  of  the  bonds  so  voted,  the 
city  proposed  to  erect  an  entirely  new  hospital  located  more 
than  four  miles  from  existing  hospitals,  anu  it  was  contended 
that  this  would  bs  a misappropriation  and  misapplication  of 
the  funds.  The  court  held  that  the  language  employed  author- 
ized the  erection  of  new  and  separate  hospital  uni ta~aa  well 
as  increasing  the  sTze  of  existing  hospitals. 

The  Supreme  Court  stated  in  the  ouse  of  State  ex  rel. 
State  building  Commission  et  al.  v.  Smith,  State  Auditor,  81 
3.  ’V.  (2d)  615,  1.  o.  615: 


"There  is  a well-settled  rule  applicable  to 
a grant  of  power  to  a corporation,  municipal 
or  otherwise,  reoognlzea  in  this  state,  and 
elsewhere,  that  if  any  doubt  arises  out  of 
the  use  of  words  employed,  it  is  to  be  re- 
solved in  favor  of  the  public  and  in  limit- 
ing the  expenditures  of  tne  appropriation  to 
the  express  terras  for  whioh  it  was  made. 
Meyer  v.  Kansas  City,  supra.  But  can  it  be 
said  to  be  doubtful  as  to  whether  equipment 
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of  the  oharucter  hereinbefore  described 
oo iuea  within  the*  purposes  of  a bond  issue 
to  'repair,  remodel  or  rebuild  public 
buildings  devotee  to  eleemosynary  and  penal 
purposes,  and  for  building  additions  there- 
to, una  audltionul  buildings  where  neues- 
aary?*  Ws  think  not.  There  is  nothing  in 
tile  language  used  to  indicate  an  intention 
on  the  part  of  the  voters  to  authorize  the 
expenditure  of  the  bond  money  for  the  pur- 
poses in  question,  and  we  accordingly  hold 
that  equipment  of  the  chariot er  mentioned 
does  not  oome  within  the  teri.13  of  the  con- 
stitutional amendment.  * * *M 


The  Supreme  Court  stated  in  the  oas8  of  City  of  at.  Loui 
v.  Senter  Commission  Co  et  al.,  85  j.  W.  (2d)  21,  1.  0.  24: 


" * * * The  primary  rule  of  construction  of 
statutes  or  oruinanoes  is  to  ascertain  and 
give  effect  to  bhe  lawmakers'  Intent.  Msyer- 
ing  V.  llillsr,  .j50  HO.  885,  51  8*  (2d)  65; 

Cummins  v.  Kansas  City  Public  service  Co., 

534  Mo.  672,  66  W.  (2d)  920.  This  should 
be  done  from  the  words  used,  if  possible, 
considering  the  language  honestly  and  faith- 
fully to  ascertain  its  plain  and  rational 
meaning  and  to  promote  its  object  and  mani- 
fest purpose.  * * *" 


In  view  of  the  above  and  foregoing  oases,  it  seems  to 
us  impossible  to  interpret  the  words  "equipping,  operating  and 
maintaining"  so  as  to  confer  authority  to  construct  or  erect 
an  addition 

Seotion  7040,  R.  3.  Missouri,  1959,  provides: 


"The  bourn  shall  control  the  expenditures  of 
all  moneys  uollectea  to  the  oredit  of  tha  - 
hospital  funu,  and  the  construction,  leasing, 
equipping  of  suoh  hospital  and  the  grounds 
and  other  property  real  and  personal  belong- 
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ing  to  such  hospital:  Provldeu,  all  moneys 
from  taxes,  donations  and  from  any  othor 
source  shall  be  depositeu  In  the  oity  trea- 
sury to  the  credit  of  the  hospital  fund, 
anu  drawn  upon  by  the  vouohers  of  the  prop- 
er offioers  of  suoh  board.  The  board  shall 
also  employ  suoh  help,  professional  and 
otherwise,  as  may  be  neoessary  to  ourry  out 
the  spirit  ana  intent  of  sections  70o6  to 
7046,  inclusive,  and  all  suoh  assistants 
and  employees  shall  serve  at  tne  pleasure  of 
the  board." 


This  section  gives  the  board  control  of  the  money  c*nd 
authority  to  supervise  the  construction,  leasing  and  equipping, 
anu  power  to  operate  the  hospital,  but  goes  no  further  as  re- 
gards providing  additions. 

If  there  oan  be  said  to  be  any  doubt  as  to  the  meaning 
of  the  words  contained  in  the  ordinance,  then  under  the  state- 
ment made  in  State  v.  smith,  supra,  that  doubt  is  to  be  re- 
solved in  favor  of  the  publio  and  in  limiting  the  expenditures 
of  the  appropriation  to  the  express  terms  for  which  it  was 
mads. 


CONCLUSION 


It  is  the  opinion  of  tnis  department  that  the  Board  of 
Trustees  of  the  City  Hospital  of  Nevada,  missouri,  woulu  h<*ve 
no  authority  to  use  funds  derived  from  a tax  levied  unuer  and 
in  accordance  with  Bill  No.  1907-41,  Ordinance  No.  1762,  in  the 
construction  of  an  addition  to  the  City  Hospital. 

In  tne  event,  an  addition  is  added  to  the  hospital,  these 
funas  could  be  usea  for  the  purpose  of  equipping,  operating  and 
maintaining  the  City  Hospital,  which  would  include  the  addition. 


Respectfully  submitted 


APPROVED: 


Ralph  c.  Lajiili 

Assistant  attorney  General 


ROY  ItotflXTiilCJC 
Attorney  Ceneral 
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TAXATION:  County  Court  cannot  increase  a year’s  tax  levy  to 
' produce  an  amount  in  excess  of  10*  of  the  Previous 

P levy:  how  illegally  paid  tax  can  be  recover^. 


year's 


January  20,  1944. 


Mr.  Lieu.  Cunningham,  Jr., 
Prosecuting  Attorney 
Camden  County, 
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Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of  Jan- 
uary 3,  1944,  as  follows: 


"The  oarnden  County  Court  and  Collector  of 
Camden  County  have  requested  me  to  obtain 
an  opinion  from  you  upon  the  following 

matter: 

"Camden  County  being  one  of  the  Counties 
referred  to  in  Amendment  No.  2 passed  by 
the  voters  of  this  State  last  year  per- 
tyittin."  certain  counties  to  inorease 
their  levy  to  an  amount  not  exceeding 
fifty  cents  on  the  one  hundred  dollar 
valuation.  The  County  did  inorease  its 
levy  to  forty-nine  cents  plus  ono  cent 
road  and  bridge  levy  which  said  increase 
of  levy  was  approved  by  the  State  Audi- 
tors Office  and  a large  per  cent  of  the 
taxpayers  of  the  County  have  paid  their 
taxes  based  upon  that  levy. 

"The  Union  Electric  Land  & Development 
Company,  however,  on  December  30  for- 
warded to  t he  Collector  of  Camden  County 
a check  for  their  taxes  which  was  some 
4>lU94.00  short  of  the  amount  stated  upon 
their  tax  statement.  .They  had  reduced 
the  County  tax  levy  to  43.2  cents  and 
based  their  reduction  upon  Section  11046, 
Page  1008,  1943,  Laws  of  Missouri,  whioh 
Section  carried  a provision  that  the 
County  Court  cannot  order  a rate  of  tax 
levy  that  will  produce  mathematically 
more  than  ten  per  cent  in  excess  of  the 
taxes  levied  for  the  previous  year. 
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"The  County  revenue  for  1942  amounted  to 
#33,681.15.  The  assessed  valuation  of 
that  year  was  $8,420,288.00.  The  assess- 
ed valuation  for  the  year  1943  is 
$8,580,549.00.  Their  contention  was  that 
the  maximum  Increase  in  the  taxes  was 
$3,368.11  or  a total  possible  County  re- 
venue for  1943  of  #37,049.26  which  upon 
the  1943  assessed  valuation  would  pro- 
vide a levy  of  approximately  .43178  cents 
and  of  co  rse  is  some  .068  cents  less  than 
the  levy  made  and  approved. 

"We  would  appreciate  your  opinion  as  to 
whether  they  are  correct  in  their  conten- 
tion and  also  as  to  whether  the  statute 
referred  to  is  or  is  not  repugnant  to  the 
Constitutional  Amendment.  They  would  also 
appreciate  your  opinion  as  to  what  can  be 
done  in  connection  with  the  taxpayers  who 
have  already  paid  their  taxes  if  they  are 
correct  in  their  contention  and  the  levy 
was  erroneously  made." 


Section  11,  Article  10  of  the  Missouri  Constitution, 
prior'  to  its  re-enactment  on  Movember  3,  1942  (Laws  1943, 
p.  1082),  fixed  maximum  county  tax  levies  on  the  following 

assessed  valuations! 

"For  county  purposes  the  annual  rate  on 
property,  in  counties  having  six  million 
dollars  or  less,  shall  not,  in  the  aggre- 
gate, exceed  fifty  cents  on  the  hundred 
dollars  valuation;  in  counties  having  six 
million  dollars  and  under  ten  million  dol- 
lars, said  rate  shall  not  exoeed  forty 
cents  on  the  hundred  dollars  valuation; 
in  counties  having  ten  million  dollars 
and  under  thirty  million  dollars,  said 
rate  shall  not  exceed  fifty  cents  on  the 
hundred  dollars  valuation;  and  in  counties 
having  thirty  million  dollars  or  more  said 
rate  shall  not  exoeed  thirty-five  cents  on 
the  hundred  dollars  valuation." 

Seotlon  11046  R.  S.  Mo.  1939,  prior  to  its  repeal  and 
re-enactment  in  1943  (Laws  1943,  p.  1000)  provided,  in  part, 
as  follows  * 
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"*  * * the  oounty  court  shall  not  have 
power  to  order  a rate  of  tax  levy  on 
real  or  personal  property  for  the  year 
1021  which  produce  more  than  ten  per  cent 
in  exoess  of  the  amount  produced  mathe- 
matically, by  the  rate  of  levy  ordered 
in  1920,  and  in  no  subsequent  year  may 
any  oounty  oourt  or  any  officer  or  of- 
ficers acting  therefor,  order  a rate  of 
tax  levy  that  will  produce  mathematical- 
ly more  than  ten  per  cent  in  excess  of 
the  taxeB  levied  for  the  previous  yeari* 


In  State  ex  rel.  and  to  Use  of  Covington  v.  Wabash  Ry. 
Co.  3 8.W.  (2d)  378  (Mo.  Sup.)  the  court  held  this  limitation 
to  be  constitutional,  saying  (l.c.361): 


"It  is  clearly  within  the  right  and 
authority  of  the  Central  assembly  to 
pass  laws  authorizing  counties  to  exer- 
cise the  taxing  power  subject  to  limi- 
tations more  confining  than  those  set 
by  the  Constitution  itself,  except  in 
‘ instances  where  the  Constitution  gives 
the  taxing  authorities  in  uncontrolled 
discretion,  as  was  done  by  section  22 
of  article  10." 

Clearly  the  maximum  levies  fixed  in  Section  11  of 
Article  10,  supra,  do  not  give  the  county  court  any  such  dis- 
cretion of  the  character  granted  in  Section  22,  article  10, 
and  the  court  so  ruled. 

Now  to  move  on  to  the  present  state  of  the  law,  Seotlon 
11,  article  10  of  the  Constitution,  as  re-enacted  on  November 
3,  1942,  appears  in  Laws  1043,  p.  1082,  and  is  in  part  as 
follows : 


"For  oounty  purposes  the  annual  rate  on 
property,  in  counties  having  thirty  mil- 
lion dollars  or  less,  shall  not  exceed 
fifty  cents  on  the  hundred  dollars  val- 
uation; and  in  counties  having  thirty 
million  dollars  or  more  said  rate  shall 
not  exceed  thirty-five  cents  on  the 
hundred  dollars  valuation." 
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Comparing  this  language  with  that  whioh  It  replaoed. 
It  appears  that  the  only  ohange  Is  to  alter  the  brackets 
from  four  In  number  to  two  and  thereby  Increase  the  maxi- 
mum theretofore  permitted  in  counties  of  less  than  thirty 
million  assessed  valuation. 

Seotion  11046,  as  re-enacted  in  Laws  1943,  page  1008, 
provides.  In  part,  as  follows i 


"*  * that  (no)  county  court  shall  order 
a rate  of  tax  levy  that  will  produce 
mathematically  more  than  ten  per  oent 
In  excess  of  the  taxes  levied  for  the 
previous  year." 

(Note:  The  word  "no"  In  parenthesis  has 
been  inserted  in  this  bill  by  us  even 
though  It  does  not  appear  in  the  printed 
session  acts.  The  enrolled  and  signed 
bill  on  file  with  the  Secretary  of  State 
reflects  that  "no",  but  it  was  erroneous- 
ly omitted  from  the  act  as  It  appears  In 
the  1943  Session  Acts.) 


If  such  restriction  was  valid  as  it  formerly  existed,  we 
see  no  reason  why  it  is  not  also  now  valid.  There  has  been  no 
ohange  in  the  substantive  law,  other  than  to  alter  the  braokets 
above  mentioned,  and  to  re-enact  the  ten  per  cent  limitation 
applicable  to  the  new  constitutional  provision. 

In  this  situation  then,  if  the  levy  made  for  1943  pro- 
duces more  than  ten  per  cent  of  the  1942  levy,,  it  is  contrary 
to  the  statute, and  invalid.  However,  we  are  not  undertaking 
to  say  that  the  computation  of  the  excess,  made  in  your  let- 
ter, is  correct  or  inoorrect.  Just  what  the  excess  amount 
may  be,  or  whether  In  fact  the  1943  levy  will  produce  an 
amount  in  excess  of  ten  per  cent  of  the  1942  levy,  we  leave 
to  be  determined  by  those  concerned. 

However,  asaumin  that  an  excessive  levy  was  made,  then 
the  method  in  which  those  who  paid  the  same  oan  recover  suoh 
payment  is  set  out  under  Seotion  1121&  R.S.Mo.  1939. 

Respeotfully  submitted. 


LAWRENCE  L.  BRADLEY 

A PROVED:  Assistant  Attorney-General 

tot  vsnrnnsi 

Attorney-General 

T.r.R  An 


SCHOOLS 

DIRECTORS 


Directors  of  Consolidated  Schools 
may  not  invest  surplus  building 
funds  in  United  States  Bonds. 


February  16,  1944 


Honorable  Edward  Cusick 
Prosecuting  Attorney 
Pulaski  County 
Wayne sville , Missouri 


Dear  r.  Cusick; 


This  will  acknowledge  the  receipt  of  your 
letter  of  February  8,  1944,  in  which  you  request  an 
opinion  from  this  office.  Your  letter,  omitting 
oaptlon  and  signature,  reads  as  follows: 


" I have  been  requested  by  the  Board  of  Edu- 
cation of  Consolidated  School  District  No.  1, 
Fulaski  county,  Missouri  to  obtain  an  opinion 
from  you  on  the  following  subject: 

"the  above  school  ale tr let  la  in  the  bouth 
part  of  rulaski  County,  the  South  line  of  the 
district  being  the  line  between  Pulaski  and 
Texas  counties.  The  territory  comprising  it 
was  org.-  nized  into  a Consolidated  School  District 
about  1914  and  has  functioned  as  such  since, 
iirst  maintaining  a second  class  High  School  and 
then  lor  the  past  several  ..ears  a iirst  class 
High  School  up  to  the  coming  ol  Fort  Leonard  Wood. 

"Y.hen  this  Fort  was  laid  out  and  established  in 
this  ..ounty,  practically  all  of  the  land  area 
of  the  district  was  taxon  in  the  Fort  Reservation 
and  the  lands  cf  coarse  acquired  by  the  Govern- 
ment, except  a narrow  strip  on  the  South  part 
oi  the  district  and  a still  smaller  part  on  the 
West  side,  and  In  all  of  the  lands  left  In  the 
district  perhaps  less  than  a dozen  families 
living* 

"All  of  the  district  property  was  taken  by  the 
Oovrranent  In  condemnation.  This  included  a cen- 
tral school  plant  at  blooaland,  Missouri  on  a 
five  acre  tract  belonging  to  the  district, 

and  two  other  school  buildings  in  other  parts 
of  the  district,  each  being  on  a small  tract 


Hon.  Ldw.  Cusick 


-2- 


Feb.  16,  1944 


of  about  an  acre  of  land.  This  leaves  the 
district  without  buildings  or  property  of  any 
kind.  The  children  In  the  dlstrlot  are  being 
transported  to  another  school  Dlstrlot,  which 
Is  in  Texas  County. 

"It  Is  contemplated  at  sometime  for  the  remain- 
ing part  of  this  district  to  Join  another,  if 
that  can  be  worked  out,  and  to  take  its  funds 
on  hand  and  assist  in  building  when  prices 
will  Justify  a bulling  program. 

"The  district  received  the  sum  of  $28,000.00 
plus  about  $1,700.00  Interest  in  the  con- 
demnation proceedings,  which  have  been  con- 
cluded, for  all  of  its  land,  buildings  and 
other  property.  Out  of  this  sum,  the  dlstrlot 
paid  all  of  it 8 bonded  debt  and  all  other  accounts 
and  obligations  of  all  kind,  leaving  the  district 
without  about  $15.00  in  cash.  This  fund  has  been 
ear-marked  a building  fund,  because  it  was  derived 
from  the  proceeds  paid  by  the  Government  for  t he 
districts  buildings,  land  and  property. 

"This  district  keeps  and  maintains  its  organisa- 
tion and  functions  with  a Board  cf  Education 
of  six  members.  The  board  is  unanimous  in  the 
view  that  this  fund  should  be  invested  in  bonds 
of  the  U.  S.  in  order  to  bring  in  seme  interest 
and  be  safely  invested  until  such  time  aa  this 
fund  (approximately  $15, 000. 004  is  needed  for 
building  purposes. 

"Question—  Can  the  district  legally  invest  such 
funds  in  bonds  of  the  United  States? 

"Your  early  opinion  will  be  appreciated,  so  if 
the  investment  can  be  made,  it  can  be  done  while 
the  present  bond  drive  is  on. 

"P.S.  As  you  know,  a district  of  this  kind 
has  its  own  Treasurer  and  keeps  its  funds." 
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The  establishment  and  management  of  Public 
Schools  in  the  state  and  In  the  various  districts 
of  the  state  Is  vested  In  a Beard  of  Directors.  A 
statement  of  the  qualifications  and  the  provision  for 
the  tenure  of  office  of  members  of  a Board  of  Directors 
of  a consolidated  district  may  be  found  at  Section 
10469,  h.  S.  4o.,  1939.  It  is  unnecessary  in  this 
instance  to  co  more  than  cite  the  statute.  The  organ- 
ization of  the  Board  and  duties  of  various  officers  is 
outlined  at  Sec.  10470  R.  S.  Mo.,  1939.  The  duties  of 
this  board  naturally  fall  into  two  classes,  l.e.,  man- 
datory duties  and  discretionary  duties.  Our  courts 
have  held  that  the  purely  discretionary  duties  of  a 
board  may  not  be  controlled  by  mandamus. 

See 

State  ex  rel  v.  Jones,  155  Mo.  570,  56  S.  V.  307 

Velton  v.  District,  222  ,.<o.  App.  997,  6 S.W.(2d)  652 

Gladney  V.  Gibson,  208  Mo.  App. 70,  233  S.  V.  271 

A board  of  directors  of  a consolidated  school  is 
a creature  of  the  statutes.  It  nay  perform  any  and  all 
authority  allowed  by  stetute.  The  board  must  find  its 
authority  in  the  statutory  enactments  In  order  for  their 
acts  to  be  valid.  Unless  they  cun  show  this  statutory 
authority,  they  may  not  act. 

The  provisions  for  the  creation,  operation,  man- 
agement and  scope  of  authority  for  consolidated  schools 
may  be  found  at  Sections  10494,  10496,  1049*7  End  10498. 
there  may  be  other  sections  which  might  apply  but  these 
Juat  cited  will  be  found  sufft  dent  to  show  the  auth- 
ority for  the  District’s  formation  and  subsequent  • 
functioning  under  legislative  enactment. 

Yrfith  respect  to  the  acquisition  of  school  sites, 
the  erection  of  buildings  and  other  -natters  Involving 
real  estate  owned  by  the  District,  the  relation  of 
certain  pronouncements  and  decisions  of  our  courts  would 
seem  appropriate  at  this  point.  ur  courts  have  held 
that  Board  of  Consolidated  D’ atriat  had  pwwer  to 
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select  new  school  site  without  vote  of  the  taxpayers. 

Crew  v.  District,  36  £f . W , (2d)  676 

Stare  ex  rel  istrict  224  App.  120,  21  S.Y«.(2d)  645 

The  board  of  a city,  town  or  consolidated  district, 
has  power  to, locate  and  authorize  the  purchase  of  sites 
for  school  houses  without  vote  of  tax  payers. 

Oladney  v.  Gibson,  206  App. 70,  233  S.Y’.  271 

State  ex  rel  Gehrig  1 . ‘ edling,  29  S.  V . (2d)  1040 

having  discovered  lhat  a board  of  a consolidated 
district  ray  acquire  a site  and  construct  a building, 
we  turn  to  tome  expression  of  authority  which  would 
enable  them  to  cnsol idate  in  the  first  Instance  and 
operate  as  a consolid  ted  district.  For  this  authority 
w*»  refer  to  Sections  104  -7,  10493,  10494  and  10495. 

In  the  ev?nt  a school  is  closed  and  a board  has  suoh 
authority  so  to  do,  the  matter  of  transporting  the  pupils 
of  the  closed  sch' ol  and  the  procedure  required  for  voting 
on  auch  a question  is  to  be  found  at  Section  10496,  R.  S. 
Mo.,  1939. 

Title  to  the  property  cf  the  district  is  held 
by  the  board.  See  section  10403,  1 . 5.  Mo.,  1?39,  which 

reads : 


"The  title  of  all  school  house  sites  and  other 
school  property  shall  be  vested  in  the  uisurlct 
in  which  the  same  may  be  located;  and  all  property 
leased  or  rented  for  school  purposes  shall  be 
wholly  under  the  control  of  the  board  of  directors 
during  such  time;  but  no  board  nhali  lease  or 
rent  any  building  for  school  purposes  while  the 
district  school  house  Is  unoccupied,  and  no  school 
house  or  school  site  shall  be  abandoned  or  sold 
until  another  site  and  house  are  provided  for 
such  school  district.  " 

In  construing  this  section  our  courts,  in  a leading 
decision  have  held: 

"In  Missouri,  the  property  of  school  districts 
acquired  from  public  funds  is  the  property  of 
the  state,  not  the  private  property  of  the 
school  district  in  which  it  may  be  located, 
and  the  school  district  is  a statutory  tz*ustee 
for  thedis charge  of  a government  funotlon 
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entrusted  to  the  state  by  our  Cons ti tut ion." 

District  r f Oakland  v.  District  of  Joplin, 

102  S.W.  (2d)  909. 

Those  sections  of  the  statute  devoted  to  sur- 
plus funds  of  a district  are  found  to  read  as  follows: 

Sec.  10^34.  Loan  of  surplus  district  school  money. 

"Whenever  it  shall  be  found  thst  any  school 
district  has  any  surplus  funds  In  the  county 
treasury,  the  directors  of  such  school  district 
may  make  application,  in  writing,  to  the  co’mty 
court,  se'  ting  forth  that  school  funds  are  ac- 
cumulating beyond  the  wents  or  necessities  of 
such  district.  Up^n  such  application,  it 
shall  be  the  duty  rf  the  county  court  to  cause 
such  funds  to  be  loaned  for  the  use  and  benefit 
of  such  school  'i strict." 

Sec.  10435.  How  lorried. 

"Such  school  funds  shall  be  loaned  at  the  same 
rate  of  interest  and  in  the  same  manner  as 
township  school  ''unde  ere  loaned;  Provided 
that  no  srhool  tax  shall  be  levied  In  such 
district  other  than  for  incidental  exoenses 
during  the  time  for  which  such  surplus  lund 
is  3 ought  to  be  leaned;  and  provided  further 
that  a free  public  s-hool  shall  be  maintained 
in  such  school  district  for  at  least  eight 
months  in  each  year . " 

Those  portions  of  our  stetute  relating  to  the 
management  of  school  ^un’s  in  the  state  by  the  • ounty 
Court  have  been  the  subject  of  recent  revision  by  the 
62nd  General  Assembly.  Because  of  limited  space, 
we  cite  them  for  your  study  and  merely  comment  upon  their 
construction . 

See  1943  Laws  of  Mo.,  p.  880,  for  these  revision* 
of  sections  10370,  10383,  10384,  10384A,  10385,  and 
10386. 
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The  collection.  Investment  and  preservation  of 
County  School  funds  Is  changed  considerably  under  these 
new  sections.  The  procedure  has  been  made  mandatory 
and  little  or  no  discretion  is  afforded  the  County 
Court.  Restrictions  have  been  imposed  and  consider- 
ably enlarged,  with  the  idea  of  preserving  and  protecting 
funds  of  the  various  districts. 

We  again  repeat  the  holding  of  our  court,  when 
called  upon  to  consider  the  power  and  Jurisdiction  of 
a county  court.  Here  Is  the  language  of  this  decision; 


nA  County  Court  is  a body  having  limited 
power  and  Jurisdiction.  These  powers  are 
defined  by  statute.” 

Consolidated  Dist.  v.  Jackson  Co.  84  S.W.  (2d), 988. 


CONCLUSION. 


From  our  reading  of  the  authorities  and  the  stat- 
utes involved,  it  is  therefore  the  opinion  of  this 
department  that  no  authority  is  expressly  given  the 
Board  of  Directors  of  a consolidated  district  to  in- 
vest surplus  funds  belonging  to  the  school  distriot, 
as  outlined  in  the  present  situation,  in  U.  S.  Bonds. 
In  this  absence  of  statutory  authority  the  Board  may 
NOT  invest  surplus  funds  in  United  States  bonds. 


Respectfully  submitted. 


L.  I.  MORRIS 

A PROVED*  Assistant  Attorney  General 


RCTM_i~mcK 
A torney  General 


LIMxLeC 


5P.ioX.n_L,  ..Gals  Uj.STdIJTS:  Current  revenue'  :u.ty  be  appliea  only 

to  current  aebts,  ana  bacK  taia  out- 
standing warrants  may  be  paid  only 
from  surplus  ana  delinquent  taxes. 


Mur  oh  22,  1944  

FILED 
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Honorable  Lieu.  Cunningham,  Jr. 
Prosecuting  attorney 
Camden  County 
Comdenton,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  March  11,  1944, 
requesting  an  opinion  from  this  department.  Your  letter 
reads  as  follows: 


"Last  Thursday  the  Camden  County  Court 
and  the  county  Treasurer  were  in  your  of- 
fice to  discuss  tne  above  matter  with  you. 

I understand  that  you  instructed  them  to 
have  me  request  a written  opinion  upon  the 
matter. 

"in  Cumaen  County  we  have  a 10  Common  roud 
tax  collected  over  the  entire  County  and  a 
250  Special  Road  and  L>riuae  Tax  collected 
over  tne  entire  County. 

"Several  years  ago  we  had  a County  Court 
which  overdrew  the  Speoinl  Load  and  Bridge 
fund  to  a considerable  amount,  at  the  pres- 
ent time  there  is  arouna  £8,879.48  pro- 
tested ana  outstanding  Special  Road  and 
Bridge  Warrants,  dated  from  1959  to  1941. 

"The  County  Treasurer  nas  ut  the  present 
time  a balanoe  in  the  Speoial  Roaa  and 
Bridge  fund  of 

"The  County  Court  has  for  several  years  ap- 
portioned the  Special  Road  and  bridge  fund 
among  the  Speoial  Uoad  Districts  of  the 
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County  aocoruing  to  their  respective  as- 
sessed valuations,  and  now  wishes  to 
transfer  said  balance  in  said  funds  to 
the  Special  noaa  districts,  and  pay  the 
balance  of  said  funds  to  the  Common  Road 
Districts  to  be  used  upon  their  roads, 
and  leave  approximately  vd,000.00  in  said 
Speoial  Road  and  Bridge  Jfund  to  apply  to 
the  back  wax-rants.  The  Treasurer  does  not 
wish  to  uo  this  until  she  is  assured  she 
is  not  responsible  for  the  other  back  war- 
rants, and  wants  your  opinion  as  to  wheth- 
er tne  funas  can  be  transferred  to  the 
■Special  Road  Districts  and  tne  Common  Road 
Districts  before  all  of  tne  old  wax-rants 
are  paid  in  full. 

"Tho  County  Court  wishes  to  know  whether 
it  has  authority  to  allocate  said  Speoial 
Road  and  Bridge  funds  among  the  Speoial 
Road  Districts  and  also  the  Common  Road 
Districts  aoooruing  to  their  respective 
valuations.  Of  course  the  Common  road 
tax  is  always  so  apportioned,  however  it 
is  so  small  it  does  not  help  any  appre- 
ciable amount. 

"As  it  is  time  for  the  apportionments  to 
be  made  the  County  Court  is  vex-y  anxious 
to  have  your  opinion  upon  this  matter  at 
your  earliest  convenience,  that  they  may 
take  such  steps  as  may  be  necessary  in  the 
matters. " 


The  above  request,  in  effeot,  states  that  the  county 
court  wishes  to  apportion  approximately  *17,000  from  the  spe 
oial  road  and  bridge  fund,  among  the  vux-ious  special  road 
districts  In  Camden  County,  and  leave  a balance  of  approxi- 
mately ^d,000  in  said  fund  to  apply  on  the  payment  of  pro- 
tested and  outstanding  speoial  road  and  bridge  warrants 
totaling  nearly  $9,000.  The  request  does  not  state  the  na- 
ture of  tne  amount  of  money  on  hand  now  in  this  fund.  In 
other  words,  it  does  not  state  whether  this  fund  represents 
ourrent  revenue  or  whether  it  represents  a balance  or  sur- 
plus left  over  from  preceding  years  and  not  olaimed  by  any 
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speolal  road  district.  Invest ibntion  by  tnis  department 
reveals  that  under  the  audit  or  Deoember  01,  1941,  there 
was  a balance  in  the  sum  of  about  pi, 000  left  in  this  fund. 
It  3esms  to  us  unlikely  that  over  $16,000  would  be  nuaed 
to  this  figure  between  neoember  01,  1941,  and  January  1, 
1944,  us  a surplus. 

Since  we  are  undeoided  whether  this  fund  is  wholly  a 
surplus  or  wholly  current  revenue,  or  is  composed  or  funds 
of  eaoh  of  those  two  classes,  it  will  be  necessary  for  us 
to  oonsider  both  situations. 

Under  date  of  November  26,  1940,  this  department  sent 
an  opinion  to  you  wherein  it  was  stateu  that  it  is  a well 
recognized  principle  of  law,  in  so  far  as  it  relates  to 
counties,  that  the  revenue  of  a our  rent  year  cannot  be  used 
to  pay  indebtedness  of  past  years. 

By  Seotion  12,  Article  X,  of  the  Constitution  of  Mis- 
souri, the  oredit  system,  as  often  referred  to  in  relation- 
ship to  oounties,  was  abolished  and  counties  were  pluoed  on 
a cash  system,  that  is,  current  revenue  must  ce  applied  to 
ourrent  expenses. 

The  oase  ol  State  ex  rel.  v.  Johnson,  162  Mo.  621, 

1.  o.  662,  was  quoted  in  that  opinion,  a portion  of  which  we 
quote  herewith: 


"The  preferred  right  of  payment  according 
to  registration  is  not  taken  away  further 
than  the  ohanged  condition  wrought  by  the 
Constitution  requires,  und  when  the  Con- 
stitution is  read  into  and  with  this  seo- 
tion, it  merely  changes  the  order  of  pay- 
ment so  that  the  funus  provided  for  eaoh 
year's  expenses  is  pi-imarlly  the  fund  cut 
of  whioh  warrants  drawn  for  those  expenses 
are  to  be  paid  according  to  their  presenta- 
tion and  registration  in  that  year,  and 
when  they  are  all  paid  and  a surplus,  as 
in  this  oase,  remains,  tnen  it  is  applica- 
ble to  unpaid  warrants  of  former  years  und 
section  6771,  rieviseu  statutes  1699,  px*o- 
viues  tne  rule  of  priority  just  as  it  did 
before  its  modification  by  the  constitution 
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or  1875,  ana  the  surplus  is  not  to  be 
distributed  pro  rata." 


Trask  v.  Livingston  County,  210  A o.  1.  c.  597,  600, 
and  State  ex  rel.  Clark  County  v.  Hackmunn,  280  Jo.  1.  o. 
696,  697,  were  oited  in  this  opinion  as  upholding  the  abate- 
ment that  ourrent  revenue  oan  be  used  only  to  pay  current  in 
debteaness. 

The  oase  of  Billinas  Special  Rcau  district  v.  Chris- 
tian County,  5 3*  W«  (2d)  o7S,  1.  c.  o81,  supports  the  state 
ment,  in  the  following  quotation,  that  when  timely  applica- 
tion is  maae  by  a special  road  district  Tor  its  portion  of 
taxes  collected  under  this  section,  the  county  court  must 
transmit  to  the  district  its  proper  share: 


"However,  in  State  ex  rel.  v.  Barry  County, 
oOZ  JO.  279,  258  5.  W.  710,  it  was  held 
that  walls  section  10682  muds  no  provision 
for  distribution  of  the  taxes  collected 
thereunder,  yet  that,  under  the  provision# 
of  section  10818,  applicable  to  special 
road  districts,  it  is  required  that  all 
tuxes  for  road  and  bridge  purposes  collect- 
ed by  virtue  of  any  existing  law  or  any  sub- 
sequent law  thereafter  enacted,  upon  prop- 
erty within  a speoial  road  district,  shall 
be  set  aside  to  the  credit  of  such  district 
to  be  paid  to  the  treasurer  of  such  district, 
upon  written  application  of  the  commission- 
ers of  such  district.  The  county  court  la 
required , as  mch  taxo3  are  paid  and  col- 
lected .""to  uy  port  ion  and  set  then  asl^.e  to 
the  credit  or  the  distViot.”  (, hiuphas  1 s 

ouraTJ 


If  the  balance  in  the  special  road  and  bridge  fund  con 
sists  entirely  of  current  revenue,  ana  timely  application  is 
made  by  speoial  road  uiatriota  in  the  county,  then  the  entlr 
balance  must  be  apportioned  unaer  the  authority  of  dectlon 
8527,  R.  S.  Jo.  1959,  which  reads  as  follows: 
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"In  addition,  to  the  levy  authorized  by 
the  preceding  section,  the  county  courts 
of  the  counties  of  this  state,  other  than 
those  under  township  organization,  in 
their  discretion  may  levy  and  collect  a 
special  tax  not  exceeding  twenty-five 
cents  on  eaoh  one  hunureu  dollars  valua- 
tion, to  be  useu  for  road  and  bridge  pur- 
poses, out  for  no  other  purposes  whatever, 
and  the  some  shall  be  known  and  designated 
as  'the  special  road  and  bridge  fund'  of 
the  county:  Proviueu,  however , that  all 
that  part  or  portion  of  said  tax  whioh 
shall  arise  from  ana  be  collected  and  puid 
upon  any  property  lying  and  being  within 
any  road  uistrict  shall  be  paid  into  the 
county  treasury  and  placed  to  the  credit 
of  tne  special  road  uistrict,  or  other 
road  distriot,  from  whioh  it  arose,  and 
shall  be  paid  out  to  the  respective  road 
districts  upon  warrants  of  the  county 
court,  in  favor  of  the  commissioners, 
treasurer  or  overseer  of  the  district,  as 
tne  case  may  be:  Provided  farther,  that 
the  part  of  said  special  road  and  bridge 
tax  arising  from  and  paid  upon  property 
not  situated  in  any  road  distriot,  special 
or  otherwise,  3hall  be  placed  to  the  or edit 
of  the  'county  road  and  bridge  fund'  and 
be  used  in  the  construction  and  maintenance 
of  roads,  and  may,  in  the  discretion  of  the 
county  court,  be  used  in  improving  ox*  re- 
pairing ^ny  street  in  any  incorporated  city 
or  village  in  the  county,  if  said  street 
shall  fora  a part  of  a continuous  highway 
of  said  county  leading  tlirou&n  such  city 
or  village;  but  no  part  of  said  fund  shall 
be  used  to  pay  the  damasks  incident  to,  or 
oosts  of,  establishing  any  road:  Provided 
further,  that  no  warrant  shall  be  drawn  in 
favor  of  any  road  overseer  until  an  aooount 
for  work  done  or  materials  furnished  shall 
have  been  presented  and  audited  by  the 
county  court." 
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On  the  other  liana,  if  all  or  a portion  of  the  so-called 
"balance"  in  tub  special  roau  and  bridge  fund  consists  of  an 
aotual  surplus  currieu  over  frou  previous  years,  or  delin- 
quent taxes  paid  on  previous  years,  tnen  reference  to  the 
1940  opinion  rendered  you  will  snow  that  we  advlsea  that  suoh 
funds  ooulvj  onu  should  be  useu  only  for  the  payment  of  back 
warrants.  To  tne  extant  that  such  funds  represent  a surplus, 
the  oounty  treasurer  would  not  be  authorized  under  Section 
13833,  It.  3.  Mo.  1Vo9,  in  our  opinion,  to  protest  these  war- 
rants since  actually  t^are  are  funds  in  the  account  which 
legally  should  onu  must  be  used  for  the  payment  of  these  un- 
paid warrants.  To  the  extent  that  the  fund  represents  cur- 
rent revenue,  the  county  treasurer  is  authorizeu  to  pay  only 
current  warrants. 

The  above  ana  foregoing  constitutes  the  opinion  of  this 
department. 


Kespeotfully  submitted 


hnLPH  0.  LnoiiLY 
Assistant  Attorney  General 


APPROVED: 


r6Y  ”ok1’tt 

Attorney  General 
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OFFICERS 


Section  10342  A,  Laws  of  Mo.,  1943* 
p.  890,  la  not  retroactive  In  re- 
quiring terms  of  new  teacher’ s 
contract  to  be  same  as  terms  of 
teacher’s  contract  for  year  preced- 
ing effective  date  of  act. 


June  12,  1944 


Honorable  Edward  Cusick 
Prosecuting  Attorney 
Pulaski  County 
Y^aynesvllle,  Missouri 


FILED 

c 30 


Dear  Mr.  Cusick: 


This  will  acknowledge  the  receipt  of  your  letter 
of  June  6,  requesting  an  opinion  of  this  office,  which 
Is  as  follows: 

"I  have  been  asked  for  an  opinion  relating  to 
the  effect  of  Section  10342A.  an  amendment  of  the 
school  laws,  passed  by  the  last  Legislature  and 
appearing  At  page  890  of  the  Session  Acts  for 
1943*  same  approved  April  23*  1943. 

* 

”A  school  district  In  Pulaski  County,  Missouri, 
having  made  a contract  with  a teacher  In  August* 

1943*  for  the  1943-44  school  year,  failed  to 
give  the  notice  required,  relating  to  termination 
of  the  teacher's  contract.  It  Is  understood  that 
the  district  has  since  employed  another  teacher; 
and  the  question  Is  who  Is  entitled  to  employ- 
ment* having  this  section  in  Bind.  The  section 
in  question  clearly  extends  the  contract  of  the 
teacher  for  an  other  year  In  case  of  f a 1 lube  of 
notice  by  the  school  board  of  termination.  How- 
ever* after  consideration,  I have  questioned 
whether  or  not  this  section  would  apply  to  a con- 
tract which  had  been  entered  into  before  the 
effective  time  of  the  section.  Hxis  presents 
the  question  when  this  particular  section  became  effec- 
tive* having  been  approved  April  23*  1943.  Would 
this  section  become  e fective  ninety  days  after  it 
was  approved  or  ninety  days  after  the  adjournment 
of  the  Legislature?  The  first  instance  would  make 
it  effective  about  July  23,  1943*  the  latter  about 
November  23,  1943.  The  contract  in  question  was 
entered  into  about  the  first  of  August*  1943. 


Honorable  Edward  Cusick 


-2- 


June  12,  1944 


"For  your  Information  1b  passing  upon  this  question, 
we  find  that  at  least  one  other  state  court  has 
held  that  Inasmuch  as  a contract  is  made  in  contem- 
plation of  the  laws  then  In  effect,  unless  the  act 
has  a retroactive  provision,  it  would  not  apply  to 
a contract  entered  into  before  its  enactment,  as 
the  provision  for  continuance  of  the  contract  could 
not  have  been  In  contemplation  at  the  time  enter- 
ed into* 

"Inasmuch  as  this  matter  might  arise  In  other  counties 
I would  greatly  appreciate  your  attention  and  advice 
upon  the  same,  1 remain," 

In  an  opinion  of  this  office  on  August  31,  1943,  to 
Honorable  Dwight  H.  Brown,  Secretary  of  State,  it  was 
held  that  a law  where  there  was  no  emergency  clause  con- 
tained therein  became  effective  ninety  days  after  the 
adjournment  of  the  so  sion  at  wh  ch  it  was  enacted. 

Under  this  Interpretation,  the  law  here  In  question  be- 
came effective  on  November  23,  1943. 

Sec.  10342A,  Laws  of  Ho.,  1943,  p.  890,  provides: 

"except  as  may  be  otherwise  provided  by  law,  the 
provisions  of  Section  10342  relative  to  the  time 
and  manner  of  employing  teachers  shall  apply 
only  to  their  original  employment;  and  their  re- 
employment shall  be  subject  to  the  regulations 
hereinafter  set  forth.  It  shall  be  the  duty 
of  each  and  every  board  having  one  or  more  teach- 
ers under  contract  to  notify  each  and  every  such 
teacher  in  writing  concerning  his  or  her  re- 
employment or  lack  thereof  on  or  before  the  fif- 
teenth day  of  April  of  the  year  in  which  the  con- 
tract then  in  force  expires.  Failure  bn  the  part 
of  a board  to  give  such  notice  shall  constitute 
re-employment  on  the  same  terms  as  those  provided 
in  the  contract  of  the  current  fiscal  yearj  and 
not  later  than  the  first  day  of  Nay  of  the  same 
year  the  board  shall  present  to  each  such  teacher 
not  so  notified  a regular  contract  the  same  as  if 
the  teacher  had  been  regularly  re-employed.  Ay 
teacher  who  shall  have  been  informed  of  re-elect- 
ion by  written  notice  of  tender  of  a contract 
shall  within  fifteen  days  thereafter  present  to 
the  employing  board  a written  acceptance  or  re- 
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joction  of  the  employment  tendered;  and  failure  of 
a teacher  to  pro sent  such  acceptance  within  such 
time  shall  constitute  a rejection  of  the  board* s 
offer.  Any  contract  given  a teacher  may  be  term- 
inated at  any  time  by  mutual  consent  cf  the  teacher 
and  the  board.  TJhen  the  board  of  directors  of 
any  school  district  deems  it  advisable  to  close 
the  school  arid  send  the  pupils  elsewhere  rather 
than  employ  a teacher,  said  board  of  directors  shall 
have  power  to  terminate  any  contract  continued  under 
the  provisions  of  this  section  by  giving  the  teacher 
written  notice  of  such  termination  not  later  than 
the  first  day  of  July  next  following  the  teacher’s 
re-eraployment ."  Approved  April  23,  1943. 

The  act  here  required  to  be  performed  w uld  be 
in  April  of  1944.  This  would  clearly  be  after  the  effect- 
ive date  of  the  law  in  November,  1943.  It  is  diffi- 
cult to  see  how  this  could  be  regarded  as  retroactive. 

The  legislature  is  merely  specifying  the  terms  of  the 
teacher's  contract  for  the  1944-45  school  year,  in  the 
event  you  fall  to  give  the  notice  required  by  the  law. 

The  legislature  has  said  that,  in  that  event,  the 
teacher  will  bo  considered  as  hired  for  the  coming  year 
and  the  terms  of  the  new  contract  shall  be  the  same 
as  those  provided  in  the  contract  of  the  current  fiscal 
year.  Nothing  would  bo  done  that  would  affect  or  in 
any  way  change  rights  already  accrued  under  the  former 
contract. 

In  43  Am.  Jur.,  Sec.  248,  it  is  stated! 

"In  the  absence  of  any  constitutional  prohibition, 
state  legislatures  have  power  to  enlarge,  repeal, 
and  limit  the  authority  of  public  officers  * > 

It  has  frequently  been  held  in  this  state  that  the 
power  of  an  officer  to  enter  into  a valid  contract  must 
be  exercised  in  manner  and  form  as  directed  by  the 
Legislature.  Aetna  Ins.  . o.  v.  O’Malley,  124  5.W.  (2d) 
1114;  State  v.  Bank  of  the  State  of  Mo.,  45  Mo.  528; 

State  of  use  of  Public  Schools  v.  Crump,  57  S.  W. 

1030;  State  ex  rel.  Blackman  vs.  Hays,  52  Mo.  578. 

In  59  C.  J.  171,  Sec.  285,  it  is  stated! 

"Statutes  qualifying  or  limiting  the  grant  of  auth- 
ority to  contract  are  mandatory,  and  contracts  i 
not  conforming  thereto  are  not  binding  on  the  state.” 
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It  would  seem  therefore  that  the  legislature  has 
here  exercisod  its  recognized  prerogative  ito  qualify 
and  limit  the  authority  of  public  officers.  The  act 
in  question  does  not  Impair  the  obligation  of  con- 
tracts where  it  does  not  effect  former  contracts  but 
mere  ly  prescribed  the  terms  of  a new  contract  to  be 
entered  into  after  the  effect iva  date  of  the  act. 


CONCLUSION. 


It  1b  therefore  the  conclusion  of  this  office  that 
Sec.  10342A,  Laws  of  Mo.  1943,  p.  890,  Is  a valid  ex- 
ercise of  the  le  islative  prerogative  to  qualify 
or  limit  the  authority  of  public  officers,  nor  would 
requiring  terms  of  new  teachers  contract  to  be  same  as 
contract  for  year  preceding  passage  of  law  be  a retro- 
active provision. 


Respeotfully  subrni  ted. 


1;:6bERT  J . PL  All  AG  AM 

Assistant  Attorney  General 


RJFiLeC 

APPROVED: 


R6Y  HcKIf fillCK 
A torney  General 


ELECTIONS: 

ABSENTEE 

BALLOTS: 


If  a person  in  the  armed  services  of  the  United 
Bt&tes  applies  only  for  q primary  election  ballot, 
he  would  not  automatically  be  entitled  to  have  a 
general  election  ballot  forwarded  to  him  without 
a new  application  therefor. 


^.u^ust  lb,  1944 


FILED 
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Board  of  election  a owls  si  oners 

it.  Louis  County 

511  Locust  Street 

St.  Louis  (1),  ..issouxi 


Deer  sir: 


This  is  a further  acknowledgment  of  una  reply  to  your 
letter  of  June  25,  1944,  in  which  you  state: 


"I  a~  attorney  for  the  st.  Louie  Gounty 
Election  Board,  huvin^  beon  -ppoiuted  under 
the  provisions  of  Section  11908,  K . S.  ho. 
1959. 

"The  question  has  been  raisod  bofore  the 
Board,  whet  nor  applications  boin^,  now  re- 
ceive- fro.:  persons  in  tne  uilitary  service, 
for  primary  ballots,  aro  to  to  retained  by 
tho  Board  and  used  for  mailing  out  ballots 
for  the  general  3loction  in  November,  in 
tnose  o.ses  where  x>«^*sous  applyin^  for  pri- 
mary oollot3,  eiiould  fail  to  forunlly  re- 
apply before  November.  In  other  words,  if 
o person  in  nilitar;  service  upplios  for  a 
primary  ballot,  will  he  automatic ally  bo  en- 
titled to  have  a general  eleotion  ballot  for- 
warded to  hi:a  wltnout  a new  apx)liotitlon  there- 
for'*  This  being  a xusatlon  that  might  be  of 
State-wide  inxe-eet,  the  Board  felt  nhat  vrs 
Should  follow  your  opinion  in  the  mutter,  so 
tnet  ;t.  Louis  Gounty  >*111  be  acting  in  uni- 
formity with  other  political  sub- divisions 
in  tnis  connection.  '/ill  you  pi  mae  let  U3 
hi.ve  your  opinio.,  on  tills  subjoot  at  your 
earliest  convenience? 


* 


0.  ' . Cotjon 


i.u^uat  15,  1944 


M.,t  tlia  Board  meeting  this  morning,  one 
member  said  ho  understood  that  your  of- 
fice dad  rendered  an  opinion  heretofore, 
to  the  effect  that  persons  residing  in  the 
St;.to  one  year  and  in  the  County  sixty 
days  before  the  election  next  November, 
will  be  entitled  to  register  ..nu  vote  at 
the  August  primary,  even  though  they  might 
not  have  resided  within  the  State  ana  County 
the  required  length  of  time  before  the  pri- 
mary. If  you  have  issued  any  opinion  on 
this  suujeot,  the  hoard  woula  like  to  have 
a oopy  and  1 ahull  appreciate  your  sending 
me  one." 


It  is  observed  from  tue  files  of  tula  department  that  a 
reply  to  the  second  paragraph  of  your  letter  was  written  on 
July  7,  1944.  Therefore,  that  aubjeot  matter  will  not  be  fur- 
ther disoussed  nore. 

The  first  paragraph  of  your  letter  asfcs  for  an  Interpre- 
tation of  the  soldiers*  absentee  Voting  Laws  paased  by  the 
6£nu  General  ..asembly  of  yiasouri  in  iixtraoralnary  Session  in 
1944.  These  laws  consist  of  six  different  aoto.  However,  only 
Senate  Bill  No.  b , providing  for  voting  absentee  ballots  by  mem- 
bers of  the  military  or  naval  forces,  etc.,  is  pertinent  to  the 
question  you  submit. 

Your  question  is  “whether  applications  being  now  received 
from  person s in  tue  military  service,  for  primary  ballots,  are 
to  be  retained  by  the  Board  and  usea  for  mailing  out  ballots  for 
the  general  election  in  November,  in  those  oases  where  persons 
applying  for  primary  ballots,  should  fail  to  formally  re-apply 
before  November.  In  other  words,  if  a person  in  military  ser- 
vice applies  for  a primary  ballot,  will  he  uuto^mtically  be  en- 
titled to  have  a general  election  ballot  forwarded  to  him  with- 
out u new  application  therefor?” 

Section  & of  the  act  titled  senate  Bill  No.  d is  as  fol- 
lows: 


"for  the  purpose  of  ibukiuw  application  fox' 
an  absentee  war  oullot  to  oe  voted  in  u gen- 
eral or  special  election  by  suen  absent  voter 
as  mentioned  in  this  ac t , the  application  by 
post  care,  wnluh  is  province  for  under  the 
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•War  Ballot  ,.ot*  of  the  77th.  Con. .reus,  Pub- 
lic La*  71;:,  a.  or  any  nrlttia  re- 

quest, telegr  j&,  ouble^ram  or  rudiotrua 
\fharoln  are  atuteu  his  name,  voting  nJureua 
and  the  address  to  v.kich  tue  ballot  Geaireu 
by  him  la  to  bo  sent,  shall  ue  receives  and 
taken  by  the  Clor.k  of  the  County  Court  or 
^op_rd  of  election  v>ouiuJLssionex*3  no  an  appli- 
cation to  vote  the  absentee  bullet  provided 
for  unuer  this  -.ot.  /ox*  the  purpose  of  umJc- 
ln.j;  application  for  on  absentee  war  ballot 
to  be  voted  in  u primary  election  by  such 
uosent  voter,  the  applicant  by  any  written 
request,  tele-^ram,  oable^ppc-ji  ox'  rhulo.^ran 
nay  nuce  request  to  the  Clerk  of  the  County 
Court  or  board  of  Jleotion  oojuu*1s oi oners  of 
the  County  or  City  of  his  lu^al  residence  at 
the  tine  of  his  induction  into  the  arioed 
forces,  statin^,  in  his  ooi»u  unloatlon  his  name, 
voting  address,  mu  tne  military  station,  mil- 
itary post  office  or  military  address  of  his 
present  station  to  wnioh  the  ballot  doslred 
by  kin  is  to  be  sent,  .dir  application  re- 
ceived by  the  .eoretury  of  i3toto  shall  be 
doomed  to  bo  «ii  application  to  the  county 
clerks  or  boards  of  oleotiou  commissioners 
of  the  various  counties  or  aleotion  districts 
where  the  elector  has  ills  place  of  residence; 
f>.nu  the  Jeoretary  of  State,  iiuueii lately  upon 
receipt  of  such  applioutJ ons,  snail  send  the 
uuuo  by  first  class  nail  to  such  county  clerks 
or  boards  of  election  commissioners,  who  shall 
handle  such  applications  us  unde  to  thu  .ieore- 
tnry  of  St.  te  In  the  snnx*  manner  ns  though  such 
applications  hed  been  made  to  such  clothes  or 
boor  as. 


"Application  for  an  official  war  ballot  for 
any  elector  in  the  oriuea  services  of  the 
Unibod  atuteu,  to  bo  ca3t  in  any  election, 
may  bo  nude  Id  vxitinij  to  the  county  clerk  or 
to  the  uoaru  uf  oleotiou  sou. hasioners  in  the 
county  or  city  in  which  the  absentee  elector 
was  a le  sal  resident  at  tne  tine  of  inuuctlon 
into  military  or  naval  sorvloe,  by  tno .father, 
mother,  spouse  or  next  of  *in  of  such  person. 
In  suca  case  the  applicant  shall  state  under 
oath  relationship  between  the  person  applying 
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for  ballot  tjua  the  absentee  elector  uud 
the  military  or  naval  statue  of  the  parson 
In  the  uxucd  service,  insofar  as  is  icnov.11, 
for  whom  upplioatlou  la  being  ioade , his 
le  .al  residence  at  tils  time  of  induction 
ana  niu  auureos  to  which  the  ballot  is  to 
bo  uniled.  The  appliount  s.iull  request  the 
county  olerk  or  the  board  of  election  coxu- 
miasioner'S  to  adl  the  b.  Hot  to  the  ab- 
sentee elector. " 


Lot  us  first  consider  tne  last  >aragra oh  of  deotion  2 
in  order  to  better  arrive  ut  what  see.ta  to  be  the  real  inte.it 
and  purpose  of  the  Legislators;  Tula  paragraph  of  Seotion  2 
sots  forth  the  officials  to  whom  an  application  auull  be  luads 
for  a ballot  fur  any  elector  in  tue  armed  services  of  the 
Unitea  Status,  the  persons  who  may  amice  the  application  fox* 
the  doctor,  what  facts  ahull  be  states  in  the  application, 
and  the  procedure  to  be  followed  to  deliver1  tnc  ballot  to  the 
absentee  elector,  but  nowhere  in  this  section,  or  elsewhex'e  in 
the  act,  is  any  time  whatever  fixes  whan  the  application  shall 
be  made.  ?hu  act  is  silent  as  to  the  time  ox  mkiug  the  up- 
plication. 

Nov;,  looking  at  the  first  paisgruph  of  dec t ion  2,  wo  find 
thut  there  are  two  applications  provided  fox*:  First,  un  appli- 
cation for  an  absentee  war  ballot  for  a general  or  special  elec- 
tion, und,  second,  an  application  for  an  absentee  wax  ballot  for 
a primary  election. 

The  apparent  Intention  of  the  Legislature  to  require  two 
applications,  as  set  forth  in  the  first  paragraph  of  section  2, 
is  not  enungeu  by  the  permission  given  in  the  second  paragraph 
of  said  suction  for  suoh  application  to  be  mane  by  a member  of 
the  fumily  of  tue  service  man  or  sex'vioe  woman  in  the  United 
States  .jrsy  ox*  Navy.  Gn  the  contrary,  it  is  confirmed  in  the 
first  part  of  the  second  yux'agrnph,  v.hore  it  speaks  of  a ballot 
to  be  cast  in  any  election. 

The  requirement  fox*  an  application  to  ds  mads  separately 
for  the  primary  ana  general  elections  would  3eem  to  be  based  on 
sound  x’eason  and  to  max©  it  us  nearly  certain  as  possible  that 
the  servioe  man  or  woman  would  receive  a ballot  in  time  to  vote. 
The  service  men  und  v.'omen  dre  frequently  bein0  moved.  Their 
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addresses  Change  suddenly  and  to  distant  places.  The  officials 
charged  with  uonuing  tneia  the  ballots  woulu  be  at  * >.5feat  ef- 
fort and  useless  vork  if  they  are  not  Kept  advised  of  the  ad- 
dresses of  tne  service  men  and  woman.  It  is  apparent  that  this 
was  u cogent  xeuson  why  the  Legislature  provided  for  two  ap- 
plications to  be  adef  one  for  the  ^ulmury  election  ballot,  and 
one  for  tiie  gunernl  election  uallot. 

2y(kny  of  the  ballots  which  would  da  sent  out  for  use  in 
the  general  election,  if  only  one  application  were  required  and 
made  for  n primary  election  ballot,  woulu  never  * ouon  the  ser- 
vice man  or  i,mo. n oeoause  ol  a ounoge  in  aduress  of  tne  elector 
before  time  to  send  out  the  general  election  war  ballot,  and 
unless  a serrate  auu  seoond  application  be  made  therefor  after 
the  primary  election,  the  purpose  of  tne  aot  would  bo  defeated. 


It  Is,  therefore,  tne  opinion  of  this  department  that  if 
a person  in  the  armea  services  of  the  United  states  applies  only 
for  n primary  election  o.  3 lot,  neither  he  nor  she  would  auto- 
matically be  entitled  to  .<.ve  a general  election  ballot  forwarded 
to  nJUa  or  Lor  without  a new  application  therefor. 


Respectfully  submitted 


GrEuKb  - W.  UUO!  uer 
r.ssietnnt  Attorney  General 


APillGViih: 


IvJl  mo-aTThiwL 
Attorney  General 
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Honorable  i'orrest  C.  Domiell 
Governor  of  missouri 
Jefferson  City,  lssouri 


Dear  Governor  ^onnell: 


Under  unto  of  Januury  2l , 1944,  you  wrote  tills  office 
requesting  an  opinion,  as  follows: 


"Your  opinion  is  hereby  respectfully  re- 
quested on  each  of  the  following  ques- 
tions: 

"(a)  What  changes,  if  any,  should  be 
made  in  the  law  of  Ilissouri  in  order  that 
absentee  ballots  for  the  primary  election 
may  be  sent  at  least  forty-five  days  prior 
to  said  primary  election  to  qualified 
electors  of  Missouri  who  are  serving  in 
the  armed  forces  of  the  Uniteu  States? 

" (b)  ' .hat  changes,  if  any,  should  be 

made  in  the  law  of  Missouri  in  order  that 
absentee  ballots  for  tue  general  election 
may  be  sent  at  least  forty -five  uays  prior 
to  salu  general  election  to  qualified 
electors  of  flissouri  ■.  ho  are  serving  in 
the  urjuea  forces  of  the  Uniteu  States  r" 


In  oruer  that  the  reasons  for  our  conclusion  will  more 
r easily  appear,  the  statutes  pertinent  to  your  question  will 
be  set  out.  These  statutes  are  as  follows: 

Section  11470,  o.  Mo.  19o9,  as  amandeu  by  the  62nd 
General  assembly,  Laws  of  194o,  page  527,  authorizes  the  vot- 
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ing  or  an  absentee  ballot  by  persons  who  ure  out  of  the 
state  by  reason  of  military  or  naval  service: 


".any  person  being  a duly  qualified  elec- 
tor of  the  State  of  Missouri,  who  ex- 
pects to  be  absent  from  the  county  in 
whioh  he  is  a qualified  elector,  but 
within  the  state,  on  the  day  of  holding 
any  speoial,  general  or  primary  eleotion 
at  whioh  any  presidential  preference  is 
inuioateu  or  any  candidates  are  ohosen 
or  eleotea,  for  any  congressional,  state, 
district,  county,  town,  oity,  village, 
preoinot  or  judicial  offices,  or  at  whioh 
questions  of  public  policy  are  submitted, 
or  any  qualified  elector  absent  from  the 
state  on  military  or  naval  service  and 
who  may  on  the  ooourreuoe  of  any  such 
election  be  absent  from  his  voting  pre- 
oinot because  his  duties  require  him  to 
be  without  the  state  on  the  day  of  suoh 
eleotion  may  vote  at  suoh  eleotion  as 
hereinafter  provided.  Provlued . however, 
any  voter  who  votes  both  by  absentee  bal- 
lot and  in  person  at  any  eleotion  shall 
be  guilty  of  a misdemeanor . " 


Section  11478a,  Laws  of  194o,  page  5fc4,  also  provides 
authority  for  casting  absentee  ballots  by  suoh  persons: 


"Any  person  being  a duly  qualified  elec- 
tor of  the  State  of  I/lsaouri  who  expeots 
to  be  absent  from  the  State  of  Hi  sourl 
by  virtue  of  the  fact  that  suoh  person  is 
a member  of  any  of  the  various  branches  of 
the  armed  services  of  the  United  States  as 
same  may  be  defined  by  tne  Executive  De- 
partments of  the  United  States  of  Amerioa, 
and  who  is  so  absent  on  the  day  of  holding 
any  speoial,  general  or  primary  eleotion  ut 
whioh  any  candidates  are  chosen  or  eleoted 
for  any  congressional,  state,  district, 
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county,  town,  city,  village,  precinct 
or  juuioial  office  or  at  which  questions 
of  public  policy  are  submitted  may  vote 
at  suob  eleotion  as  hereinafter  provided, 
regardless  of  wnether  or  not  said  elec- 
tor has  oomplieu  with  tne  provisions  of 
any  laws  requiring  the  registration  of 
voters. ” 


.Section  11478b,  Laws  of  1945,  page  524,  requires  ap- 
plication to  be  made  not  more  than  thirty  days  nor  less  than 
two  days  before  the  eleotion: 


"Upon  the  request  of  such  person  in  writ- 
ing, by  letter  or  otherwise,  made  not  more 
tnan  thirty  nor  less  than  two  days  prior 
to  the  date  of  such  election  to  the  county 
olerk  or  board  of  eleotion  commissioners, 
if  any,  or  other  official  oharged  herein 
with  the  duty  of  furnishing  ballots  to  such 
applicants,  hereinafter  referred  to  as  an 
eleotion  official  stating  that  at  the  time 
of  such  request  he  is  a duly  qualified 
elector  of  the  state  of  Missouri  and  rea- 
sonably expects  at  the  time  of  such  elec- 
tion to  be  absent  from  the  State  of  Mis- 
souri or  from  the  United  States  on  the  nay 
of  such  eleotion  due  to  the  fact  that  such 
person  is  in  the  armeu  services  of  the 
United  States,  suoh  eleotion  offioial  shall 
promptly  append  the  name  of  suoh  person  to 
the  list  of  applicants  for  absentee  ballots 
in  the  manner  and  form  provided  for  by  sec- 
tion 11472,  Revised  statutes  of  Missouri, 
1959,  anu  suoh  election  official  shall 
promptly  mall  to  suoh  person  absentee  bal- 
lot in  the  form  and  manner  hereinafter  pro- 
vided: Provldeu  further  that  written  ap- 
plication for  the  mailing  of  absentee  bal- 
lot to  suoh  person  in  the  armeu  services  of 
the  United  States  may  be  maue  upon  affidavit 
submitted  by  the  father,  mother  or  spouse  of 
suoh  person,  in  whioh  oase  application  and 
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affidavit  of  the  father,  mother  or 

apouae  bo  applying  snail  contain  a state- 
ment as  to  tile  uHitary  status  of  the 
person  in  the  armed  services  for  whom  ap- 
plication is  being  made*  his  last  ten  own 
address  and  shall  reoite  that  no  other 
similar  application  is  being  made  on  be- 
half of  such  person  to  the  best  of  affi- 
ants Information  and  belief*  When  suoh 
request  is  made  in  connection  with  a pri- 
mary election*  ballots  for  each  political 
party  will  be  mailed  with  instructions 
that  voter  shall  vote  one  ballot  and  re- 
turn the  remaining  unvoted  ballot.  In  the 
event  more  than  one  request  or  application 
for  absentee  ballot  for  suoh  person  or  vot- 
er in  the  armed  services  should  be  rsoelved 
by  the  election  official  above  referred  to* 
an  absentee  ballot  shall  be  mailed  to  suoh 
person  in  the  armed  services  only  upon  and 
in  relation  to  the  first  request  or  appli- 
cation made  or  received.1* 


"Such  person  or  applicant 
ballot  and  make  affidavit  rei, 
said  section,  regardless  of  the 
such  person  or  applioant  night  nc 
tine  be  within  the  territorial  linn, 
the  State  of  Missouri  or  of  the  Unite. 
States. N 


By  Section  11472,  R.  3.  Mo*  1929,  as  amended,  Law„ 
1943,  pages  527-6,  "official  absentee  ballots"  are  re^uirv 
to  be  printed  at  least  thirty  days  before  the  eleotiont 


"application  for  such  ballot  may  be  made 
on  a blank  to  be  furnished  by  the  county 
olerk  or  the  board  of  election  commission- 
ers or  other  offloer  or  officers  charged 
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with  the  duty  of  furnishing  ballots  as 
aforesaid,  or  muy  be  xaaue  in  writing  by 
first  olass  iua.il  addressed  to  suoh  of- 
ficer or  board  duly  executed  by  the  said 
applicant.  Immediately  upon  receipt  of 
such  application  within  the  time  and  in 
the  manner  providsu  by  this  article,  the 
county  clerics  of  the  county,  or  the  board 
of  election  commissioners,  if  any,  or 
othor  official  charged  herein  with  the 
duty  of  furnishing  ballots  to  such  appli- 
cants, shall  make  a list  of  the  names  of 
such  absent  voters  whose  applications  for 
ballots  huve  been  received,  and  shall 
cause  suoh  list  to  be  immediately  posted 
in  a conspicuous  place  accessible  to  the 
public  at  the  entranoe  of  the  offloe  of 
such  officer  or  offioers  which  list  shall 
show  also  the  postoffioe  adaress,  street 
address,  ward  or  precinct  number  given  by 
such  applicant,  such  list  shall  be  sup- 
plemented daily  by  the  addition  thereto  of 
the  names,  addresses,  ana  precinct  numbers 
of  those  thereafter  making  application  for 
suoh  ballots  as  by  tola  article  authorised: 
Provided,  that  no  county  dark,  board  of 
el cot I on  commissioners  or  other  proper  of- 
ficial charged  with  the  duty  of  furni suing 
suoh  bullots  after  examination  of  the  rec- 
ords, or  otherwise  ascertaining  the  right 
of  suoh  person  to  vote  at  suoh  election 
shall  be  required  to  furnish  any  ballot  or 
ballots  to  any  person  desiring  to  vote  as 
by  this  article  authorizes  who  is  not  law- 
fully entitled  to  vote,  and  if  the  appli- 
cant for  ballot  or  ballots  is  untitled  to 
reoeive  same,  the  county  clerk  or  the  board 
of  eleotlon  commissioners,  if  any,  or  other 
official  charged  with  the  auty  of  furnish- 
ing suoh  ballots  immediately  upon  receipt 
of  the  printed  ballots  shall  send  by  regis- 
tered mail  postage  prepaid,  or  deliver  in 
person  an  official  ballot  or  bullots  if 
more  than  one  are  to  be  used  and  voted  at 
said  election  to  such  applicant.  The  offi- 
cial charged  by  law  with  printing  and  sup- 
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plying  ballots  under  the  general  eleotion 
laws  of  tills  state,  shall,  at  least  thirty 
(lays  before  any  eleotion  helu  under  tne 
provisions  of  unis  artlole,  cause  to  be 
printed  ana  supplieu  a sufficient  number 
of  ballots  to  be  designated  as  'official 
absentee  ballots'  to  be  furnisnea  such  ab- 
sentee voters  unaer  the  provisions  of  this 
article." 


Section  11554,  k.  S.  Mo.  1959,  requires  the  secretary 
of  atute  to  certify  to  the  oounty  clerics  the  names  of  per- 
sons who  nave  filed  as  oanaidates  at  least  fifty-five  days 
before  the  primary  eleotion: 


"nt  least  fifty -five  days  before  uny  pri- 
mary pieeeuing  a general  eleotion,  the  sec- 
retary of  state  snail  transmit  to  eaoh 
oounty  cleric  a certifies  list  containing 
the  name  and  postoffice  address  of  each 
person  wno  shall  have  filed  declaration 
papers  in  his  office,  ana’ entitled  to  be 
voted  for  at  such  primary,  together  with 
a designation  of  the  offioe  for  which  he 
is  a candidate , anu  tne  party  or  principle 
he  represents." 


At  first  glanoe  it  might  appear  tnat  the  desired  re- 
sult could  be  achieved  by  amending  the  sections  relative  to 
making  applications  for  absentee  uallots  and  the  printing 
of  the  official  absentee  ballots,  to  make  them  read  forty- 
five  day b instead  of  thirty  days.  However,  if  the  applica- 
tion is  not  received  until  forty-live  auys  before  the  eleo- 
tion, time  would  be  required  to  mall  out  the  ballot  and 
forty-five  days  would  not  oe  left  for  tne  ballot  to  reaoh 
the  applicant  and  be  returned.  The  same  thing  would  be  true 
as  to  the  printing  of  bullots,  so  the  period  of  time  should 
obviously  be  made  longer. 

The  question  of  now  much  time  should  be  given  is  a 
praotionl  measure  with  which  tne  writer  has  nad  little  con- 
tact, but  the  old  auage,  "What  is  time  enough  always  proves 
little  enougn,"  prompts  tne  suggestion  that  these  sections 
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should  be  amended  to  reuu  sixty  any a instead  of  thirty  days. 
This  would  lcuve  fifteen  uuys  intervening  bot\  »en  the  time 
the  ballots  are  required  to  be  printed  unu  the  forty-five 
days  before  the  eleotion.  The  section  relating  to  the  mak- 
ing of  applications  could  fix  an  earlier  time  for  the  re- 
ceiving of  applications,  md  it  might  be  well  if  this  were 
done,  us  persona  in  Australia,  hew  ne&ioiid,  ana  other  dis- 
tant points  could  not  nicely  gauge  the  time  of  the  arrival 
of  an  application. 

Suoh  amendments  would  not  fully  solve  the  problem  whioh 

exists  at  the  present  time,  section  11550,  o.  19o9, 

fixes  the  final  date  for  the  filin^  by  candidates  of  declara- 
tions of  intention,  which  is  sixty  days  before  the  primary: 


"The  name  of  no  oandioate  ahull  be  print- 
ed upon  any  official  ballot  at  any  primary 
election,  unless  at  least  sixty  days  prior 
to  3U0h  primary  a written  declaration  ahull 
huvu  been  filed  by  the  oondid&te,  as  pro- 
vided in  this  artiole,  stating  his  full 
name,  residence,  office  for  whioh  he  pro- 
poses as  a candidate,  the  party  upon  whose 
ticket  he  is  to  be  a candidate,  that  if 
nominated  and  elected  to  suoh  office  he 
will  qualify,  mu  suoh  declaration  snail 
be  in  substantially  the  following  form: 

* If  * * H 

This  section  would  also  have  to  be  amended  if  the  time 
for  printing  the  absentee  ballots  was  fixes  at  Bixty  uays  be- 
fore the  primary.  Fifteen  days  might  be  sufficient  to  inter- 
vene between  the  closing  of  the  filing  time  and  the  printing 
of  the  ballots.  This  would  make  the  closing  date  for  filing 
seventy-five  days  before  the  primary. 

Section  11554,  R.  o.  /to,  19o9,  should  ulso  bo  amended 
to  direct  the  secretary  of  state  to  certify  to  the  county 
olerks  the  names  of  candidates  filed  earlier  than  the  fifty- 
five  days  now  requlrea.  As  the  general  assembly  considered 
five  days  sufficient  time  between  the  closing  of  the  filing 
ante  and  the  certifying  of  the  names  of  ounoidates  by  the 
secretary  of  state,  it  is  suggested  that  this  section  be 
amendea  to  road  soventy  days  instead  of  fifty-five  days. 
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In  regard  to  your  Becond  question  us  to  mailing  bal- 
lots to  eleotors  In  the  armed  services  at  least  forty-five 
cays  before  tne  general  election,  sections  11470 , 11472 , 
11478a,  11478b  and  11478c,  supra,  apply  to  general  elec- 
tions as  well  as  to  primary  elections,  md  tne  suggested 
changes  woulu  be  sufficient  to  accomplish  tuo  desired  re- 
sult. However,  Section  11541,  as  amended,  Laws  of  1945, 
page  556,  requires  the  secretary  of  state  to  certify  the 
names  of  the  nominees  to  the  clerics  of  the  county  courts 
not  less  than  thirty  days  before  tne  election: 


’’Not  less  than  thirty  days  before  an  elec- 
tion to  fill  any  publio  office,  the  secre- 
tary of  stats  shall  certify  to  the  clerk 
of  tho  county  ooui-t  of  eaoh  oounty  within 
which  any  of  the  eleotors  muy  by  law  vote 
for  oanuidates  for  such  of floe,  the  names 
and  the  description  of  each  person  nominat- 
ed for  such  office,  us  specified  in  the 
certificates  of  nomination  filed  with  the 
secretary  of  state. " 


This  section  would  have  to  be  amended  to  conform  to 
the  other*  amendments.  ,.s  there  are  more  then  ninety  days 
intervenin'  between  the  primary  election  one  tne  general 
eleotion,  this  section  co^ld  be  amendeu  to  read  seventy  days 
instead  of  thirty  days. 

In  aucltion  to  what  has  been  sale,  it  is  desired  to 
call  to  your  attention  faction  11474a,  as  enacted  by  the 
32nd  General  assembly,  Laws  of  1945,  page  550,  et  seq.  The 
first  three  subsections  are  quoted  for  your  information: 


"In  lieu  of  the  foregoing  provisions  for 
voting  an  absentee  ballot  any  qualified 
elector  who  is  absent  from  the  state  on 
military  or  naval  service,  and  who  may  on 
tne  occurrence  of  any  election  mentioned 
in  seotion  11470  of  tnle  act,  be  absent 
from  his  voting  precinct  b&oause  his  duties 
require  him  to  be  without  the  State  on  the 
day  of  such  election,  may  vote  un  absentee 
ballot  by  the  following  procedure: 
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"1.  /or  the  purpose  of  making  applica- 
tion for  absentee  ballot  by  suoh  absent 
voter  as  mentioned  in  tnis  <.ot , the  appli- 
cation by  post  uara,  which  is  proviaea  for 
unaer  the  'v/ar  Ballot  ,ot*  or  the  77th  Con- 
gress, i'ublio  Law  7l£,  ii.  II,  7416,  shall 
be  receivea  and  taken  by  the  Decretory  of 
Jtute  us  an  application  to  vote  the  ab- 
sentee ballot  proviaea  for  under  this  not. 

"£.  Within  ten  day  after  the  time  for 
filing  candidates'  affiaavits  for  noxuiaa- 
tion  for  primary  election  has  expired,  and 
within  ten  auys  after  the  persons  have  been 
noniinuted  or  elected  as  candidates  for  any 
of  the  offioes  mentioned  in  this  ot,  it 
shall  be  tnu  duty  or  the  clerks  of  the  ooun- 
ty  courts,  the  boards  of  eleotion  commis- 
sioners in  preoinots  where  suoh  boards  con- 
duct elections,  or,  in  oase  of  city,  town 
ox*  village  elections  wnioh  are  not  conduoted 
uy  uoux'ds  of  election  commissioners,  the  oity 
olei’k  thereof,  to  oertlfy  to  the  Seox*etary  of 
Jtate  tne  names  of  all  candidates  vno  have 
fllea  for  nomination  or  who  have  been  nomi- 
nuteu  as  the  case  may  bo.  juoh  lists  shall 
bo  filed  In  the  offioe  of  the  deoretary  of 
jtute  onu  for  eleotion  purposes  shall  be 
deemed  as  tne  'official  election  lists’. 

The  jeoretary  of  state,  upon  receipt  of  suoh 
official  election  lists  shall  compile  them 
and  cause  some  to  be  printed  in  pamphlet 
form  in  sufficient  numbers  to  meet  the  de- 
mands of  the  said  absent  voters.  These  pam- 
phlets shwJ.1  contain  the  names  of  the  candi- 
dates for  nominatioii.  or  eleotion,  the  office 
to  which  they  aspire,  the  county,  city,  vil- 
lage ox-  uistrict  in  whion  they  ure  candidates, 
and  assembled  under  t^e  names  of  the  respec- 
tive counties,  cities,  villages  or  districts 
in  wnich  they  ure  candidates.  This  pamphlet 
shall  also  name  the  party  or  independent  body 
uncer  which  such  candidates  ere  to  be  nomi- 
nated or  electeu  us  the  oase  may  be.  a pun- 
pale  t for  ©uoh  county  and  tne  Gity  of  at.  Loui 
mu .y  be  printeu.  instead  of  placing  all  suoh 
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lists  is  oas  printed  pamphlet.  _iuch  pam- 
phlet shall  also  contain  proposed  amend- 
ments to  the  Constitution  of  tuu  State  or 
other  propositions  or  questions  which  ...ay 
bo  submitted  to  a vote  in  the  State  at 
large. 

nS.  The  Secretary  of  State  upon  receipt 
of  snid  lists,  shall  Amice  requisition  upon 
tha  olerk  of  the  county  court  of  each  coun- 
ty and  the  city  of  jt.  Louis,  the  boarua 
of  election  oonmissioners  in  cities  and 
counties  where  such  bounds  conuuct  elec- 
tions, or,  in  oase  of  city,  town  or  village 
elections  which  are  not  conducted  by  boards 
of  election  commissi  oners,  the  city  cleric 
thereof,  for  an  appropriate  numucr  of  regu- 
lar ballots  of  said  county,  precinct,  city, 
town  or  village,  who  ure  hereby  required  to 
fornisn  said  ballots  without  aelay,  anu  the 
Secretary  of  Jtate  shall  use  saiu  ballots 
as  *wur  ballots*  in  carrying  out  tne  pro- 
visions of  this  Section  11474a.  Such  bal- 
lots shall  provide  for  voting  for  electors 
for  I resident  ana  Vioe-Presluout  or  the 
United  States,  United  States  Senators  ana 
Representatives  in  Con0ress,  all  3tate  of- 
ficers, county  offioers,  oity,  town  and 
district  officers,  as  tne  Oase  nay  be,  and 
for  voting  upon  any  proposed  amendment  to 
the  state  constitution,  or  any  other  propo- 
sition or  question  which  is  submitted  to  a 
vote  in  the  State  at  large.  Tne  ballots  for 
voting  upon  amendments  to  tne  constitution 
of  the  State  and  other  propositions  shall  be 
separate  from  ballots  to  be  used  for  voting 
for  the  nomination  or  election  of  officers. 
The  ballots  to  be  used  for  votin.^  for  the 
nomination  or  election  of  offioers  shall 
have  printed  thereon,  unuer  tne  respective 
titles  to  tne  offices  to  be  voteu  upon,  the 
names  of  the  candidates  for  President  and 
Vice-President,  United  states  senators,  mao. 
State  officers  who  are  to  be  voted  upon  in 
tne  state  at  large,  and  sufficient  bluuic 
spaces  shall  be  left  on  the  ballots  under 
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the  appropriate  title  to  the  respective 
uiatriot,  county  ana  local  office  to  be 
fillea  by  such  election,  which  blunJc 
snail  be  useu  by  sale  voter  to  write  in 
tne  nurne  or  names  or  his  choice  or  cauui- 
uu.be J Lo  cuon  Oi.-i.ioa.  The  uaa.ua  of  candi- 
dates snail  be  printeu  in  columns  unuer 
tho  name  of  the  party  or  inuepenuent  body 
unuer  whion  suoh  oanuidate  aee&s  nomina- 
tion  or  uleotion,  us  the  case  may  be. 
blame  spaoes  snail  be  left  in  each  column 
unuer  the  name  of  the  party  or  independent 
oouy  whioh  has  ounui dates  whoso  names  are 
not  printed  on  the  ballot,  ballots  for 
voting  upon  Constitutional  amendments  and 
otner  propositions  shall  contain  the  offi- 
cial title  of  the  proposed  umsnuiuent  ox* 
proposition,  followeo  by  the  words:  'For 
the  . .monchuent . * ( 9 For  the  Proposition* ) , 

and  *. gainst  tne  .amendment  * ('Against  the 
Proposition*).  The  Secretary  of  State 
snail  cause  to  be  prepared  unu  printed  on 
appropriate  number  of  official  envelopes 
for  use  In  connection  with  suoh  official 
war  ballots.  cinch  suoh  envelope  shall  be 
£ Loomed,  ready  for  seeling.  Upon  one  slue 
of  such  envelope  snail  be  printeu  in  sub- 
stantially tne  following  form  the  follow- 
ing: 

official  ballot 

HiiblL  a VOTES  

RbSlLENCu  (street  ana  number,  if  any) 

comm  or •. 

CITY  or  TOWN  

» 

Upon  tne  otner  aiue  of  tne  envelope  shall 
oe  printeu  tne  X'ollowiuti  oath: 

Oath  of  c-llctor 

1 uo  hereby  swear  ( or  affirm) , that  I am  a 
citizen  of  the  United  States  aud  am  now  of 
txie  age  of  at  least  twenty-one  years,  or 

will  be  on  tne  (here  insert  date 

of  election);  that  I nuve  been  an  inhuoitant 
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of  the  State  of  Missouri  for ... .years, 
next  preceding  this  election  and  for 

months  preceding  suoh  eleotion  a 

resident  of  the  bounty  of resid- 

ing at  (street  and  number,  if  any),  in 

the  City  (or  Town)  of  ; 

that  I am  in  aotive  military  (or  naval) 
servloe  of  the  United  Stutes  and  that  I 
have  not  reoeiveu  or  offered,  do  not  ex- 
pect to  reoeiYe,  have  not  paid,  offered 
or  promised  to  pay,  contributed,  offered 
or  promised  to  contribute  to  another,  to 
be  paid  or  used,  any  money  or  other  tning 
as  a compensation  or  reward  for  the  giv- 
ing or  the  withholding  of  a vote  at  this 
eleotion,  and  have  not  maue  any  promise 
to  influence  the  giving  or  withholding 
of  any  suoh  vote;  and  taut  1 have  not 
been  convicted  of  bribery  or  any  infamous 
crime,  or,  if  so  oonviotea,  that  1 have 
been  pardoned  or  restoreu  to  all  the 
right 8 of  a citizen,  without  restriction 
as  to  the  rights  of  suffrage. 


Voter  must  sign  here,  und 
oath  MUST  fl-ii  administered 
and  attested. 

Sub^oribeu  and  sworn  to  before  me  this.... 
day  of 194... 


Commissioned  Officer." 


Subsection  3 should  be  amended  to  authorize  tne  early 
printing  of  war  uaiiots.  This  section,  as  it  now  exists, 
uireots  the  secretary  of  state  to  requisition  from  the  local 
officers  "regular"  ballots  to  be  used  as  "war"  ballots.  We 
have  offloial  absentee  ballots  (lection  11472,  it.  3.  Mo.  19o9) 
and  official  ballots  (section  11595,  ft.  3.  ko.  19o9) , but  no 
regular  ballots.  It  may  be  the  intention  was  to  nave  the  of- 
ficial absentee  ballots  useu  as  war  ballots,  but  if  this  is 
to  be  a workable  methou  of  casting  absentee  ballots,  follow- 
ing Public  Law  712,  enact ea  by  the  77tn  Congress,  subsection 
3 will  neoessarily  have  to  be  amended. 
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The  statutory  provisions  regarain_;  the  submission  of 
constitutional  amendments  would  also  need  to  be  amended. 
Seotlon  11676,  B.  3.  *80.  1909,  us  amended  by  Laws  of  1940, 
page  bo 7,  requires  the  seoretary  of  state  to  oertlfy  to 
the  clerk:  of  the  oounty  court  of  eaoh  county  questions  to 
be  submitted  not  less  than  thirty  days  before  tne  election. 
This  section  should  be  amended  to  conform  to  the  time  for 
certifying  the  names  of  nominees  or  candidates. 

The  foregoing  constitute  tne  major  onanges  that  would 
be  necessary  to  aohieve  the  result  suggested  in  your  letter. 
The  state  has  a large  number  of  election  statutes  which  ap- 
ply only  in  cities  and  counties  of  a specified  population, 
and  due  to  tne  limited  time  available  tnese  laws  have  not 
been  as  carefully  checked  for  conflicts  with  the  suggested 
changes  as  they  shoulu  be.  This  office  will  gladly  continue 
checking  these  statutes  applying  in  particular  cities  and 
oounties  to  determine  If  any  of  tnem  are  in  need  of  amend- 
ment. However,  it  might  be  advisable  to  contact  tne  various 
election  boards  that  administer  tnese  laws  with  tne  view  of 
ascertaining  such  changes,  if  any,  as  might  be  necessary. 


Xespaotfully  submitted 


II  . 0.  Z.  u:\ 

Assistant  Attorney  General 


xiOY  koKlTTiilCK 
Attorney  General 
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PURCHASING  AGENT:  An  employee  of  a department  may  be  designated 

to  certify  as  to  sufficiency  of  appropriations 
and  allotments  on  purchases  through  purchas- 
ing agent# 


January  26,  1944* 


Honorable  Forrest  C.  Donnell, 
Governor  of  Missouri, 
Jefferson  City,  jAissouri. 


FILED 


Dear  Governor  Donnell: 


Your  letter  of  January  4,  1944,  is  as  follows: 

"Section  14592  (H.  B.  500  of  the  Sixty- 
Second  General  assembly  of  Missouri;  Laws 
of  Missouri  of  1945,  l.o.  1005)  reads  as 
follows: 

'"Mo  department  shall  make  any  pur- 
chase exoept  through  the  purchasing 
agent  as  in  this  chapter  provided. 

The  purchasing  agent  shall  not  fur- 
nish any  supplies  to  any  department 
without  first  securing  a certifica- 
tion from  an  official  of  the  depart- 
ment, deal (;nated  by  the  department 
to  aot  in  its  behalf,  and  who  shall 
furnish  bond  in  an  amount  deemed 
sufficient  by  the  Governor  to  protect 
the  state  against  any  loss,  that  an 
unencumbered  balance  remains  in  the 
appropriation  and  in  the  allotment  to 
whioh  the  same  is  to  be  oharged,  suffi- 
cient to  pay  therefor.  The  purchasing 
agent  shall  be  liable  personally  and  on 
his  bond  for  the  amount  of  any  purchase 
made  by  him  without  such  certification 
and  the  departmental  official  shall  be 
liable  personally  and  on  his  bond  for 
the  amount  of  any  false  certification. n ' 

"Your  opinion  is  respectfully  requested  on 
the  following  question: 

"May  the  Governor  designate  an  employee 
of  the  Governor's  office  as  an  official 
referred  to  in  said  Seotion  14592?" 
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The  precise  question  oresented  is  whether  an  "employee" 
of  your  office  Is  an  "official1*  of  the  department  within  the 
meanln  of  the  latter  tern  as  used  in  Seotlon  14692,  as  set  forth 
in  your  letter.  'Me  find  that  on  occasions  courts  held  the  term 
"offloial"  to  designate  an  officer  in  the  technical  sense  of 
that  word,  and  on  other  occasions  it  is  held  to  mean  a mere  em- 
ployee, depending  in  each  instance  upon  the  context  in  whioh  the 
word  is  found  and  the  legislative  intent.  For  exanple,  in  Loard 
v.  Como,  137  S.W.  (2d)  880,  882  (Tex.)  it  is  saldt 


"There  are  material  distinctions  between  one 
occupying  an  official  position  and  another 
who  performs  duties  purely  by  virtue  of  em- 
ployment. An  official  may  be  and  often  is 
elected  by  the  resident  electors;  he  sub- 
scribes the  oath  of  office  and  is  entrusted 
with  the  performance  of  some  of  the  sovereign 
functions  of  government;  is  subject  to  removal 
for  failure  to  so  perform  the  duty  or  for  mis- 
conduct or  malfeasance  in  office;  ills  elec- 
tion or  appointment  is  for  a definite  period 
of  time  and  his  services  thereby  become  con- 
tinuing and  permanent  rather  than  temporary 
and  transitory,  as  is  the  case  of  an  em- 
ployee:: * ■»." 


This  caso,  in  defining  an  official,  applies  the  usual 
criteria  followed  in  Missouri  in  distinguishing  between  an  of- 
ficer and  an  employee.  State  ex  rel.  Pickett  v.  Truman,  64  S.W. 
(2d)  106;  State  ex  rel.  Walker  v.  bus,  135  Llo.  325;  State  ex  rel. 
v.  Hackman,  300  Mo.  59;  and  Hasting  v.  Jasper  County,  314  Mo.  144. 

An  example  of  the  other  line  of  authority  is  Love  ▼. 

Miss.  Cottonseed  Products  Co.,  159  So.  96  (Miss.)  where  it  is 
s aid  i 


"An  official  is  not  necessarily  an  officer 
in  the  technical  sense,  but  may  be  one  having 
subordinate  administrative  or  executive  powers 
in  a governmental  or  public  institution. 


Of  course,  the  reason  underlying  this  rule  is  that  "the 
word  ’official'  and  the  cognate  words  'office'  and  'officer'  are 
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often  used  In  a broad  sense11  (Pennell  v.  City  of  Portland,  126 
Atl.  143,  144  (Me.))  rather  than  In  the  restricted  technical 
sense . 


Turning  to  the  statute  in  question,  we  find  that  this 
certifying  "official"  is  to  be  "designated  by  the  department  to 
act  in  its  behalf*"  A department  can  only  act  to  make  this 
designation  through  the  executive  head  thereof,  which  is  either 
a board  or  a single  individual*  It  does  not  appear  that  the 
Legislature  had  in  mind  that  a department  head  would  designate 
himself  to  do  this  act,  but  rather  some  other  person*  If  self 
designation  was  contemplated,  then  this  language  is  exceedingly 
misleading  for  it  gives  the  impression  that  someone  other  than 
the  department  head  will  function  as  certifying  official*  Fur- 
ther, there  are  several  departments  having  no  one  in  them  ex- 
cept the  head  thereof  that  could  qualify  as  an  "officer"  in 
the  technical  sense  of  that  word*  One  example  of  that  situa- 
tion appears  in  Chapter  106  R.  6.  Lo.  1939,  relating  to  the 
State  Purchasing  Agent,  where  the  statutes  create  no  other  posl 
tlon  in  that  department  other  than  the  purchasing  agent*  There 
is  not  a single  mention  of  such  positions  as  deputy,  chief 
olerk,  or  even  employees*  It  would  seem  strange.  Indeed,  in 
that  situation,  for  the  General  Assembly  to  require  the  Pur- 
chasing agent's  Department  (which  acts  only  through  the  pur- 
chasing agent)  to  designate  the  purchasing  agent  (himself, 
since  he  is  the  only  officer  in  that  department)  as  certifying 
official^  Yet,  if  the  tenn  “official"  is  construed  as  meaning 
"offioer"  in  a technical  sense,  that  is  what  we  must  oonclude 
the  General  Assembly  required.  If  thac  is  what  that  body  in- 
tended the  language  used  to  express,  then,  to  say  the  least, 
it  certainly  expressed  its  intention  in  a confusing  way,  when 
much  simpler  and  more  direct  language  could  have  easily  been 
employed. 


We  do  not  think  it  can  be  said  that  the  General 
Assembly  would  use  such  confusing  language  to  express  the 
idea  that  in  a department,  such  as  the  purchasing  agent's  de- 
partment, the  department  head  is  to  act  as  certifying  official* 
And  it  1 8 not  necessary  to  attribute  such  poor  method  of  ex- 
pression to  the  General  Assembly,  if  the  word  "official"  is  con 
strued  as  meaning  one  having  subordinate  administrative  powers 
such  as  are  possessed  and  exercised  by  employees  of  departments 

All  things  considered,  we  are  of  the  opinion  that  the 
word  "offioial"  was  not  used  to  exclude  an  employee  (as  distin- 
guished from  an  officer)  from  being  designated  as  certifying  of 
ficlal  of  a department  under  Section  14692* 
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CONCLUSION 

It,  therefore,  is  our  opinion  that  tlie  Governor  may 
designate  an  employee  of  his  oifice  to  certify  as  to  the  suf- 
ficiency of  appropriations  and  allotments  in  making  purchases 
through  the  State  Purchasing  Agent* 


Respe  ctfully  submitted, 

LAWRENCE  L.  BRADLEY 

Assistant  attomey-Oeneral 

APPROVED: 

• 

ROY  McKJT'T'RICK 
Attorney-General . 

LLB/LD 


APPROPRIATIONS:  Deficiency  bill  pay  tuition  of  Negro  students 

at  out-state  schools,  is  valid,  even  tho  ob- 
ligation was  illegally  incurred* 


January  31,  1944. 


Honorable  Forrest  C.  Donnell, 
Governor  of  Missouri, 
Jefferson  ity,  ..issouri. 


Dear  Governor  DonneJ.li 


Your  letter  of  December  30,  1943,  is  as  follows: 


'’Section  22  of  House  Bill  No.  657 
of  tiie  Sixty-Second  General  Assembly  of 
the  State  of  Missouri  reads  as  follows: 

' "There  is  hereby  appropriated 
out  of  the  State  Treasury  charge- 
able to  the  general  revenue  fund 
the  sum  of  Thirteen  Thousand 
Forty-One  Dollars  and  Twenty-Two 
Cents  (*13,041.22)  to  pay  the  tui- 
tion of  Negro  Btuaents  durinv,  the 
biennial  period  1941-1942."' 

"A  mesrage,  which  accompanied  said 
bill,  to  the  Rouse  of  Representatives  of 
the  Sixty-Second  General  assembly  of  the 
State  of  liissouri  from  myself,  reads  in 
paft  as  follows: 

"'although  there  are  approved  the 
following  items,  namely:  <*■  * * * 

"(d)  the  appropriation  of  the 
sum,  set  fdrth  in  Section  22, 
of  Thirteen  Thousand  Forty-one 
Dollars  and  Twenty-Two  Cents 
($13,041.22);  * * « 

' "I  have  the  sssurance  of  the  State  Auditor 
that  a warrant  will  not  be  issued  by  him  for 
any  part  or  all  of  the  sum  appropriated  by 
any  one  of  said  Sections  6,  15,  18,  22,  24, 
43  and  50  respectively  until  and  unless 
either  (a)  it  shall  have  been  adjudged  by 
the  Supreme  Court  of  Missouri  that  such 
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warrant  should  be  Issued  or  (b)  there 
shall  have  been  delivered  to  the  State 
Auditor  the  written  opinion  of  the 
Attorney-General  of  the  State  of  Mis- 
souri that,  under  the  law,  such  part 
or  all  respectively  of  such  stun  so  ap- 
propriated can  be  recovered  by  suit 
from  the  State  of  Missouri." ’ 

"Your  opinion  is  respectfully  requested  on 
the  followin  question: 

"Under  the  law  can  part  or  all  of  the 
sum  appropriated  by  said  Section  22  be 
by  sul t , to-wlt  mandamus  against  the 
State  Auditor,  recovered  from  the  State 
of  Missouri  by  the  holder  of  a claim 
for  tuition  of  a negro  student  during 
the  biennial  period  1941-1942?" 


Section  22  of  House  bill  657  of  the  62nd  General 
assembly  appears  in  Laws  1943,  p.  2bl.  It  purports  to  pro- 
vide funds  to  pay  “certain  tuition  Incurred  during  the  1941- 
1942  biennium  after  the  exhaustion  of  the  v40,000  provided 
by  the  61st  Genoral  assembly  for  that  purpose.  (Laws  1941, 
p.  274,  Sec.  2).  Our  conclusion  turns  on  whether  Section 
22,  providing  *>13,041.22  for  this  doflclexioy,  Is  a valid 
legislative  act. 

In  order  for  these  claims  to  have  been  legally  In- 
curred three  things  must  be  made  to  appear: 

First,  that  there  is  a substantive  law  authorizing 
Lincoln  University  to  arrange  for  the  attendance  of  a student 
at  some  other  school  and  to  pay  his  tuition. 

State  ex  rel.  Aelly  v.  Hackman,  275  ^o.  636,654, 

205  S.W.  161; 

Stute  ex  rel. bybee  v.  Hackman,  276  no.  110,116, 

207  S.W.  64; 

State  ox  rel.  Bradshaw  v.  Hackman,  276  o.  600,607, 

20d  S . 445 . 

Second,  the  ar ran  ament  to  send  the  student  to  the 
other  school  and  to  pay 'this  tuition  was  made  in  strict 
conformity  to  the  requirements  of  law. 
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State  ex  rel.  McKinley  Pub.  Go.  v.  Hackman,  314  Mo. 33, 
282  S.'.  1007,  1013; 

Spitcuufsky  v.  Highway  Commission,  349  Mo.  117, 

159  S.V/.(2d)  647,  "652; 

Sager  v.  Highway  Commission,  349  .«o.  341,  160  S.W.(2d) 
757,  759; 

White  v.  Jones,  ho.  Sup.  Ko . 38,681  Jan.  Call  Term 
1944,  not  yet  reported; 

Dement  v.  Rokker,  126  111.  174,  1S4. 

riiird,  there  was  ax*  unexpended  appropriation  in  exis- 
tence at  the  time  arrangements  were  made  to  send  the  student 
to  the  other  school,  and  also  an  unexpended  allotment  thereof, 
sufficient  to  pay  the  tuition  of  such  student. 

Section  10907,  n.  S.  mo.  1939. 

Our  view  of  the  conclusion  to  be  reached,  makes  it  unneces- 
sary to  state  the  above  legal  rules  more  fully  than  we  have 
done,  because  this  opinion  riues  off  on  the  power  of  a suc- 
ceeding General  assembly  to  pay  these  Items  even  though  they 
wei*e  Illegally  incurred. 

However,  it  may  be  conceded  that  Section  10779,  R.  S. 
Mo.  1939,  expressly  authorises  Lincoln  University  to  arrange 
for  the  attendance  at  other  schools  by  those  students  and  pro- 
vides for  the  payment  of  their  tuition.  Thus,  the  first  con- 
dition to  a valid  obli,  ation  exists.  For  the  purposes  of 
this  opinion  we  must  assume  that  the  second  condition  was  com- 
plied with.  It  is  very  clear,  however,  that  at  the  time  these 
tuition  obligations  were  Incurred,  the  appropriation  ane  allot- 
ments thereof  had  been  exhausted  and  tin  refore  the  third  con- 
dition was  not  met.  But  even  though  Section  10907  S.  :4o. 
1939,  may  have  beer  violated  in  Incurring  these  obligations, 
such  docs  not  prevent  a succeeding  General  assembly  from 
authorizing  their  payment,  because  the  constitutional  pro- 
hibition against  payment  of  obligations  illegally  incurred 
is  limited  to  a certain  class  of  obligation. 

Tlie  Constitutional  prohibition  is  contained  In  Lec- 
tion 48  of  Article  4,  as  follows: 

"The  General  Assembly  shall  have  no  power 
to  * * pay  nor  authorize  the  pay?  exit  of 

any  claim  * *-  * created  against  the  State 
* * * under  any  agreement  or  c rtract  made 
without  express  authority  of  law;*  *"  . 

Ifce  have  no  doubt  but  that  these  tuition  obligations  are 
"claims"  created  against  the  state  without  express  authority 
of  law,  because  Section  10607  was  violated  in  their  creation, 
but  were  they  created  under  an  "agreement  or  contract"? 
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Those  are  the  words  which  limit  the  field  to  w.iich  this  pro- 
hibition applies. 

These  words  aro  in  the  Constitution,  and:  '’Words, 
especially  those  ora  Constitution  are,  not  to  bo  read  with 
* * v stultifyin  narrowness".  United  ofcates  v.  Classic, 

313  U.  S.  219,  85  L.  ed.  1568,  61  S.  Ct.  1031,  1039-40. 

Ii'i  a broud  sense,  it  is  said  1 . Mflloox,  6 Conn. 

61,  85,  trial: 


"The  word  ’agree  ient, 1 in  its  popular  and  usual 
si gnifi cation,  means  no  more  tha*  concord;  the 
union  of  two  or  more  :indn;  or  a concurrence  of 
views  and  intention.  The  remote,  or  proximate, 
is  a distinct  thin',  which,  with  little  power 
of  discrimination,  every  mind  cun  p retire. 

This  concord  or  union  of  ninds,  may  be  lawful 
or  unlawful;  with  consideration,  or  without; 
creutin  an  ooll  -at Ion,  or  no  obll  at Jon.  Still, 
by  the  universal  understanding  of  mankind,  prov- 
ed by  daily  ant:  hourly  conversation,  it  is  an 
a Tr<  ement;  and  it  is  not  the  less  so,  because 
it  is  opposed  to  lav/,  or  even  to  oor  morals. 

« -it  ■&" 


Tho  word  eon  tract  has  much  the  na  eanlng*  "a 
contract  is  the  thin  upon  whlci  tv.o  or  wort  people  a r*  e." 
Southern  Ry.  Co.  v.  Huntsville  Lbr.  Co.  67  So.  69L,  696  (Ala.) 
It  "arises  fro  the  n.  eting  of  tho  minds  of  the  contracting 
parties,  knoT/ir.ly  an.  understandingly  entered  into."  Windsor 
v.  International  LI  Ins.  Co.  32L  Ho.  782,  89  S...  .(2d)  1112 

1116.  The  temr.  are  in  fact  syrm^ymouc  • Michael  v.  Kennedy, 
116  Mo.  App.  462,  148  S.\  . 983. 

Section  10779,  R.  S.  Vo.  1939,  is  the  out tori ty  under 
which  these  obll  ationo  were  ircurrec.  it  provides: 


"Pending  the  full  development  of  the  Lincoln 
University,  the  Board  of  Curators  shall  have 
the  authority,  if  and  when  any  qualified  ne- 
gro resident  no  requests,  to  arrange  for  his 
attendance  at  a college  or  university  in  some 
other  state  to  take  eu.y  course  or  to  study 
any  subjects  provided  for  at  the  State  Univer- 
sity of  Missouri,  and  which  aro  not  taught  at 
the  Lincoln  University,  and  to  pay  the  reason- 
able tuition  fees  for  such  attendance." 


— 
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This  section  contains  two  .rants  of  authority.  They 

are : 

(l)  authority  to  arran  ge  for  the  attendance  of 
a nogro  at  a college  or  university  In  some 
other  state;  and, 

(H)  authority  to  pay  the  reasonable  tuition 
fees  for  such  attendance. 

but,  this  authority  may  only  be  exercised  undor  certain 
conditions.  Those  conditions  are: 

(I)  when  requested  to  do  so  by  a qualified  negro 
resident , 

(2)  who  desires  to  take  a course,  or  to  study 
a subject  provided  at  Missouri  University,  but 
which  Is  not  taught  at  Lincoln  University. 


The  procedure  contemplated  by  this  statute  is  sub- 
stantially as  follows;  The  negro  resident  informs  the 
board  of  his  desire  to  study  medicine.  In  order  to  be  " qual- 
ified" his  educational  background  must  be  such  that  he  will 
be  admitted  to  a medical  school,  so  the  board  must  ascertain 
if  he  has  such  educational  background,  a medical  course  is 
given  at  the  Missouri  University,  but  not  at  Lincoln  Univer- 
sity, so  the  person  is  entitled  to  have  the  board  arrange 
for  bis  attendance  at  a university  in  Borne  other  state  to 
study  medicine.  The  university  must  be  selected.  Its  tui- 
tion f oe8  ascertained  and  determined  to  be  reasonable. 

When  that  Is  done,  then,  upon  the  entrance  of  the  negro 
in  that  university,  the  board  of  Curators  of  Lincoln 
University  may  pay  the  tuition  fees  of  thut  student  to  the 
other  university. 

Does  an  agreement  or  contract  arise  out  of  this, 
either  betwoen  Lincoln  University  and  the  student,  or  between 
Lincoln  University  and  the  university  in  the  other  state? 

We  think  not.  as  between  Lincoln  University  and  the  student, 
there  can  be  no  meeting  of  the  mind  such  as  is  essontlal  to 
the  creation  of  a contract.  The  stxident  presents  hi: -self  and 
his  qualifications  to  tho  board.  He  is  clthor  an  eligible 
resident,  or  is  not  an  eligible  resident.  Do  meeting  of 
their  minds  is  involved  in  making  that  determination.  The 
course  he  desires  to  take  either  is  or  Is  not  taught  at 
Missouri  University,  and  either  Is  or  is  not  taught  at 
Lincoln  University.  In  making  that  determination  no  meeting 
of  their  minds  is  involved.  The  board  selects  tho  other  Univ- 
ersity which  ho  Is  to  attend, and  while  it  may,  and  properly  should, 
defer  to  the  wishes  of  the  student  in  this  respect,  neverthe- 


Ilono ruble  ^oz’rest  C.  Donnell, 


-6- 


1-51-44 


leas  the  bourd  must  make  the  decision,  so  there  can  be  no 
meeting  of  tholr  minds  In  this  respect,  at  least  not  in  the 
sense  of  a mutual  meeting  of  the  minds  arrived  at  as  the  re- 
sult of  negotiations  between  persons  with  equal  bargaining 
powers . Here  the  student  cannot  bargain,  he  may  only  request 
that  a certain  University  be  selected  for  him,  but  the  board 
is  not  bound  to  select  the  sohool  he  requests.  The  question 
of  reasonableness  of  the  tuition  of  the  selected  university 
does  not  involve  the  student,  but  only  involves  the  board  of 
Lincoln  University  and  the  governing  body  of  the  other  school. 

as  between  Lincoln  University  and  the  governing  body 
of  the  other  sohool,  only  two  thin  s are  open.  First,  will 
said  school  admit  this  student,  and,  second,  what  is  the  tui- 
tion. These  are  both  govorned  by  the  rules  of  that  school. 

He  is  either  eligible  for  admission  or  he  is  not,  depending 
upon  whether  he  can  meet  the  entrance  qualification  laid 
down  by  thut  school.  That  question  is  determined  by  said 
school  by  application  of  its  standards  of  admission  to  the 
student's  qualifications.  That  determination  is  in  no  way 
dependent  upon  negotiations,  finally  resultin  In  a meeting 
of  the  minds  between  Lincoln  board  and  the  governing  body  of 
the  other  school,  as  io  the  tuition,  it  is  fixed  by  the 
governing  body  of  the  other  university.  Ho  school  leaves 
the  anount  of  tuition  an  open  question,  to  be  arrived  at 
by  mutual  under standing  with  the  student  when  he  presents 
himself.  Therefore,  the  determination  that  a particular 
sum  is  reasonable,  when  made  by  tho  board  of  Lincoln,  does 
not  involve  a meeting  of  the  board's  mind  with  thtt  of  the 
governin  body  of  the  other  sohool.  The  fixed  sum  oharged 
by  the  other  school  either  is  or  is  not  reasonable.  The 
Board  at  Lincoln  makes  that  decision  itself,  without  resort 
to  negotiations  with  the  other  sohool. 

In  other  words,  the  whole  arran0ement  between  Lin- 
coln University,  the  student  an.i  the  governing  body  of  the 
other  school,  involves  the  ascertaining  of  whether  a cer- 
tain stuto  of  facts  exists,  rath  r than  a meeting  of  minds 
resulting  in  a contract. 

We  aro  convinced  that  the  essentials  of  an  agree- 
ment or  contraot,  as  above  defined,  are  entirely  absent  when 
a negro  student  is  sent  to  a university  in  another  state  under 
Section  1077fc.  That  being  so,  then.  Section  48,  of  article  4 
of  the  Missouri  Constitution,  being  limitod  in  its  prohibition 
to  obligations  having  their  foundation  in  an  agreement  or 
contract,  does  not  prevent  a succeeding  General  assembly  from 
paring  these  obll gations , even  though  they  were  illegally  in- 
curred . 
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To  this  point,  we  have  gone  on  the  assumption  that 
Section  10779,  R.  S.  Mo.  1939,  was  strictly  complied  with 
in  incurring  these  tuition  obligations.  However,  oertain 
information  coming  to  us  Indicates  that  it  was  not  followed, 
and,  therefore,  we  must  consider  what  effect  failure  to  fol- 
low that  seotion  has  upon  our  conclusion.  The  only  effect 
it  would  have,  as  we  see  it,  is  that  the  obligation  is  il- 
legal under  two  statutes  Instead  of  only  one.  However, 
since  the  conclusion  of  this  opinion  is  governed  only  by 
the  limited  prohibition  of  Section  48,  article  4,  supra, 
it  is  in  no  way  affected.  Failure  to  follow  Section  10779 
(or  Section  10907)  in  incurring  these  obligations,  is  not 
a factor  to  be  considered,  when,  as  here,  we  are  oonoemed 
with  the  power  of  the  General  assembly  to  pay,  by  a defi- 
ciency bill,  obligations  not  founded  on  an  agreement  or 
oontract.  Were  these  obligations  founded  upon  an  agreement 
or  contract,  failure  to  oornply  with  either  Seotion  10907  or 
10779  would  have  been  fatal  to  the  validity  of  Section  22 
of  House  Bill  657. 

* 

Howevor,  we  suggest  that  Section  10779  be  striotly 
pursued,  for  failure  to  do  so  would  justify  the  State  Audi- 
tor in  refusing  to  audit  for  payment  a tuition  obligation 
against  a our rent  appropriation. 


CONCLUSION 

It,  therefore,  is  our  opinion  that  Section  22  of 
House  Bill  657  (Laws  1943,  page  281)  is  a valid  aot  of  the 
General  Assembly  and  the  funds  therein  provided  may  be  ex- 
pended to  pay  the  tuition  incurred  by  negro  students  at 
schools  in  other  states  during  the  1941-1942  biennial  period 
This  being  so,  then  the  State  Auditor  oould  be  compelled  by 
mandamus  to  audit  and  approve  these  claijns  for  payment. 


Respeotfully  submitted. 


LAWRENCE  L.  BRaDLEY 

Assistant  Attorney-General. 

A PROVED* 


ROY  McKI I’ TRICK 
Attorney-General 
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COUNTY 

SUPERINTENDENT 
OF  PUBLIC 
SCHOOLS 


In  determining  qualifications  of 
county  superintendent  for  public 
schools  as  to  whether  this  officer 
has  taught  or  supervised  schools 
as  his  chief  work  at  least  two  of 
the  eight  years  next  preceding 
election  or  appointment,  the  sum 
derived  by  adding  one  school  year 
to  a number  of  days  accumulated 
during  the  course  of  eight  years 
is  authorized  by  this  statute. 
Aggregate  of  teaching  or  supervis- 
ion must  be  the  total  of  two  years 
and  must  be  taken  from  the  eight 
years  preceding  election  or 
appointment . 
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Honorable  Forrest  C.  Donnell 
Governor,  State  of  Missouri 
Jefferson  City,  Missouri 


Your  Excellency! 


This  office  Is  in  receipt  of  your  letter  of 
recent  date  in  which  you  request  an  opinion  con- 
cerning the  qualifications  for  county  superintend- 
ent of  schools  as  required  in  a recent  enactment 
of  the  legislature.  Omitting  caption  and  signature, 
this  request  reads  as  follows! 


"Section  1069  Of  H.  B.  94  (Laws  of  Missouri 
of  1943,  page  891),  with  reference  to  county 
superintendent  of  publlo  schools,  reads  in 
part  as  follows  t 

* # He  shall  have  taught  or  supervised 
schools  as  his  chief  work  during  at  least 
two  of  the  eight  years  next  preceding  his 
election,  # * * and  a vacancy  caused  by 
death,  resignation,  refusal  to  serve,  or 
removal  from  the  county,  shall  be  filled 
by  the  governor  by  appointment  for  the 
unexplred  term,  subject  to  the  same  quali- 
fications as  if  the  appointee  had  been 
elected.  * * *• 

"Your  opinion,  as  soon  as  possible,  is 
hereby  respectfully  requested  on  the 
foil  wing  question! 

"In  determining  whether  a person  has 
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taught  or  supervised  schools  as  his 
chief  work  during  at  least  two  of  the  eight 
years  next  preceding  his  election  (or 
appointment)  Is  It  legal  to  count  as  said 
two  years  the  sum  derived  by  adding  (a) 
one  school  year  and  (b)  a number  of  days, 
accumulated  over  the  course  of  said  eight 
years,  which  days  aggregate  more  than  the 
number  of  days  in  a school  year?" 

House  Bill  No.  94,  was  an  act  introduced  In  the  62nd 
General  Assembly  to  repeal  Sec.  10609  R.  S.  Mo.,  1939. 

This  section  was  repealed  and  reenacted  as  Sec.  10609, 

R.  S.  1939,  Laws  of  Missouri,  1943,  at  page  890.  This 
new  section  relating  to  the  election,  qualifications 
and  term  of  office  of  County  Superintendents  of  Publio 
Schools,  considerably  raised  the  professional  requirements 
of  this  office  and  the  Legislature  Insists  on.  In  addition 
to  a proper  theoretical  background,  tv/o  years  practical 
experience  In  teaching.  The  full  text  of  the  section  reads 
as  follows  t 

"The  qualified  voters  of  each  and  every  county  in 
this  state  shall  elect  a county  superlntenent  of 
public  schools  at  the  annual  distriot  school 
meeting  held  on  the  first  Tuesday  in  April  1943, 
and  every  four  years  thereafter . Said  County 
school  superintendent  shall  be  a citizen  of 
the  county  and  at  least  twenty-four  years  old. 

He  shall  have  taught  or  supervised  schools 
as  his  chief  work  during  a t least  two  of  the 
eight  years  next  preceding  his  election,  or 
shall  have  spent  the  two  years  next  preceding 
his  election  as  a regular  student  in  a recog- 
nized college  or  university.  At  the  time  of 
hlB  election  he  shall  hold  a certificate 
authorizing  him  to  teach  in  the  public  schools 
of  Missouri,  and  shall  have  completed  at  least 
one  hundred  twenty  semester  hours  of  college 
work.  Including  at  least  fifteen  hours  in  the 
field  of  education,  not  less  than  five  of 
which  shall  have  in  school  supervision  and 
administration)  or  he  shall  be  serving  as 
county  superintendent  of  public  schools. 

Each  and  every  county  school  superintendent 
elected  on  the  first  Tuesday  in  April,  1943, 
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end  thereafter,  shall  hold  said  office  for 
a term  of  four  years  from  and  after  the  first 
Monday  In  July  following  his  election,  or 
until  a successor  has  been  chosen  and  has 
qualified;  and  a vacancy  caused  by  death, 
resignation,  refusal  to  serve,  or  removal  from 
the  county,  shall  be  filled  by  the  governor 
by  appointment  for  the  unexpired  term,  sub- 
ject to  the  same  qualification  requirements 
as  if  the  appointee  had  een  elected.  The 
County  school  superintendent  shall  turn  over 
all  books,  papers,  certificates,  stub-books 
and  records  in  his  possession  to  his  successor. 
AH  acts  and  parts  of  acts  conflicting  with 
this  section  are  hereby  repealed. 

Approved  March  3,  1943.  **  ” 

t 

Whether  a county  superintendent  of  schools  is 
a county  or  state  offioer  has  been  answered  in  the  affirm- 
ative in 

Hollowell  v.  Schuyler  County,  323  Mo.  1230,  18 

S.  W.  (2d)  498 i 

"It  is  further  claimed  by  the  appellant 
that  the  superintendent  of  schools  is 
not  a county  officer  within  the  purview 
of  article  14  of  the  Constitution,  azxd 
therefore  the  constitutionality  of  the 
emergency  clause  is  immaterial.  We 
are  unable  to  understand  how  that  could 
affect  the  situation,  since  the  sections 
upon  which  appellant  depends,  11352  and 
11354,  apply  to  superintendents  of  schools. 

The  superintendent  of  schools  is  a county 
offioer,  though  not  specially  mentioned 
in  the  Constitution.  Article  9,  Sec.  14, 
of  the  Constitution  provides  that  the 
"Oeneral  Assembly  shall  provide  for  the 
eleotion  or  appointment  of  such  other  county, 
township  and  municipal  officers  as  public 
convenience  may  aequire.  » * 
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"He  (the  county  superintendent  of  schools) 
shall  have  taught  or  supervised  schools  as 
his  chief  work  during  at  least  two  of  the 
eight  years  next  preceding  his  election,  * # *" 

Before  proceeding  with  a construction  of  this  part  of 
the  statute,  we  deem  It  necessary  to  refer  to  the  decisions 
in  our  courts  for  a rule  to  be  used  In  such  construction  • 
In  passing  upon  the  intention  of  the  Legislature  In  its 
enactment^ ,we  find  this  rule  announced. 

"The  Intention  of  the  Legislature  Is  to  be  ob- 
tained primarily  from  the  language  used  In  the 
statute 

Greer  v.  K.  C.  Ry.  Co.  228  S.  W • 454,  286  Mo.  523 

St.  Louis  Ry,  v.  Clark,  53  Mo.  214 

59  C.  J.  952,  Far.  569  at  seq. 

Adopting  the  foregoing  rule  in  the  present  instance, 
we  conclude  that  the  sentence  under  scrutiny  Is  clear, 
concise  and  unambiguous  and  needs  no  construction  on  our 

part  • 

One  qualification  imposed  by  the  Legislature  upon 
this  officer  in  this  new  section  is  this:  "He  shall 

have  taught  or  supervised  schools  as  his  chief  work*  » ■*." 
(Emphasis  ours). 

It  will  be  both  pleasant  and  profitable  to  examine 
authorities  and  some  other  jurisdictions , with  a view 
to  discovering  what  the  term  "chief  work"  means  with 
respect  to  the  teaching  profession. 

As  defined  by  Funk  and  Wagnalls  New  Std.  Dictionary, 
1937  Edition,  we  find  these  definitions s 

Chief--Principal,  most  important,  foremost,  leading 
main. 

Work--  Opportunity  for  labor  ; employment  as  a means 
of  gain  or  livelihood;  o cupation. 

Turning  now  to  other  authorities  we  find  at  46  C.  J, 
896,  at  note  5,  paragraph  (b)  the  following i 
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11  iin  occupation.  In  a legal  contemplation, 
means  that  which  practically  takes  up  one's 
time  and  onerp-ies,  especially  one's  re  ular 
business  or  employment.  The  word  'Occupation' 
does  not  necessarily  mean  the  present  oc- 
cupation but  it  me ana  that  which  princi- 
pally takes  up  one's  time,  thought  and 
energy,  especially  one's  repular  business 
or  employment.  For  illustration:  A man 
might  have  a regular  occupation,  such  aa 
that  of  a painter,  and  be  out  of  employ- 
ment, and  might  temporarily  engage  in 
other  business,  yet.  If  he  was  questioned 
as  to  what  was  his  occupation,  he  would 
give  it  in  as  a painter,  that  being  his 
general  occupation,  whereas  at  that  mo- 
ment he  might  be  engaged  in  other  busi- 
ness as  a general  occupation," 

Supreme  Lodge  K &•  L H v.  Baker,  163  Ala. 

518,  522.  50  S.958. 


Alao  in  12  C.J.  S.  791,  note  92. 

"The  chief  occupation  cr  business  of  one, 
so  far  as  worldly  pursuits  are  concerned, 
la  that  which  Is  of  principal  concern 
to  him,  of  some  pennanency  In  Its  nature,  and 
on  which  he  chiefly  relies  for  his  live- 
lihood, or  as  the  means  of  acquiring  wealth, 
great  or  small." 

Washburn  v.  omniissioner  of  Int  rnal  Revenue, 
C.  C.  A.  51  F.  2d  949.  952—  In  re  Mackey, 

C.  C.  Cel. 110  F,  355,  368. 

Du  Font  v.  Du  Pont,  Euper.,  179  A.  500,  503. 

And  again  at  29  Words  & Phrases,  lo&. 

* The  word  'occupation'  » must 
be  held  to  have  reference  to  the  vocation, 
profession,  trade  or  calling  which  the 
assured  ie  engaged  in  for  hire  or  for 
profit,  and  not  as  precluding  him  from 
the  performance  of  acta  and  duties  which 
are  simply  incidents  connected  with  the 
daily  life  of  men  in  any  or  all  oc- 
cupations, or  from  engaging  in  mere  acts 
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of  exercise,  dlveralon  or  recreation. 

Evcna  v.  Woodman  Acc.  Ass'n.  171  F • 643,  644, 

102  Kan.  5S£,  L.  R.  A.  1918  D.  122. 

Two  leading  cases  involving  the  teaching  profession 
have  come  to  our  attention,  the  first,  McSherry  v.  City 
of  St.  Paul  is  a Minnesota  case  Involving  a distinction 
betweon  casual  and  regular  employment.  We  refer  also 
to  a Kansas  case,  Evans  v.  Insurance  Company,  a situation 
involving  the  question  of  a change  of  employment.  The 
portions  of  those  decisions  as  they  apply  in  the  instant 
case  are  as  follows: 

McSherry  v.  City  of  St.  Paul,  277  N.  W.  541. 

"Whether  a teacher  is  ’regularly  employed* 
within  meaning  of  teachers*  tenure  law 
must  be  determined  with  rincipal  ref  rence 
to  scope  and  purpose  of  hiring  rather  than 
with  sole  regard  to  duration  and  regularity 
of  service,  and  v/hore  there  is  a continuing 
engagement  to  serve  employer  at  such  times 
as  particular  and  essential  service  may  be 
needed,  employment  is  not  'casual*  but  ’regular.’ 
Mason* 8 Minn.  St.  1927,  Sec.  2935-1. 

"The  word  ’regular'  means  that  which  is 
arrangedj  symmetrical;  steady;  uniform; 
not  subject  to  unexplained  or  irrational 
variation^  that  which  s orderly;  method- 
ical. The  word  ’regularly*  means  in  a regular 
manner;  in  a way  or  method  accordant  to  rule 
or  established  mode;  In  uniform  order;  method- 
ically; in  due  order;  and  such  is  the  sig- 
nification attached  to  the  word  in  it?  com- 
mon and  ordinary  use . * 

"The  employment  of  substitute  teacher  who 
was  required  to  keep  herself  in  constant 
readiness  to  go  co  any  school  in  city 
when  called  upon  to  do  so,  and  who  could 
therefore  take  no  other  job,  was  not 
•casual*  but  was  'regular'  within  meaning 
of  teachers'  tenure  law,  and  teacher  was 
entitled  to  benefits  thereof.  Mason's 
Minn.  St.  1927,  Sections  2935-1  to  2935-14.  * * 

"That  teacher  in  city  schools  was  designated 
as  a 'casual  substitute*  during  portion  of 
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her  three  years'  probationary  service 
did  not  prevent  teacher  from  being 
entitled  to  tenure  rights  after  having 
rendered  three  years'  probatlo  ary 
service.  Mason's  Minn.  St.  1927,  Sections 
2935-1  to  2935-14. 

"The  teachers'  tenure  law  Is  based  upon 
public  policy  of  roteotlng  educational 
interests  of  state,  and  not  upon  policy  of 
granting  special  privileges  to  teachers,  and 
it  should  not  be  strictly  construed  against 
a teacher,  but  should  be  construed  literally 
to  effect  general  purpose,  in  view  of  interest 
of  public  at  large.  Mason's  Minn.  St.  1927, 
Sections  2935-1  to  2935-14 J Const,  art.  8 
Sections  1-7.  * * 

"A  court  should  construe  statutory  enact- 
ments so  as  to  give  effect  to  obvious 
legislative  intent.  * #" 

Evans  v.  Woodman  Association.  102  Kan,  556)  171  Pac. 

643)  L.  R.  A.  1918  D,  1.  c.  125. 

"Although  there  is  some  conflict  of  authority 
the  general  trend  of  the  cases  is  that  casual 
or  incidental  acts  pertaining  to  another 
employment  than  that  named  do  not  constitute 
a change  of  employment  within  the  meaning 
of  clauses  like  that  under  consider  tlom 
neither  do  they  operate  as  a fo  feiture  or 
reduction  of  the  amount  of  benefits.  In  a 
note  in  7 Ann.  Cas.  568,  many  authorities 
are  collected  in  support  of  the  rule,  which  is 
stated  as  follows i 'In  construing  insurance 
policies  which  contain  provisions  for 
changes  in  the  occupation  of  the  insured,  or 
which  calssify  risks  according  to  occupation, 
it  is  the  general  rule  that  to  be  engaged  in 
a certain  occupation  or  employment  is  not 
inconsistent  with  the  incidental  performance 
of  acts,  either  of  service  or  pleasure,  which 
do  not  come  within  the  stated  vocation  of  the 
insured,  and  that  the  doing  of  such  acts 
does  not  operete  to  remove  the  insured  from 
the  vocation  in  which  he  is  edassed." 
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From  < ur  reading  of  the  a tatute  Involved,  the 
decisions  as  anno  need  and  all  other  matter  in  any  way 
pertinent  to  the  question,  we  believe  it  to  be  true  that 
the  Legislature  Intended  the  nchief  work", "employment" 
or  "occupation"  of  a County  Superintendent  of  Schools 
in  the  State  of  Missouri  to  be  that  of  TEACHING . In 
order  to  qualify  for  the  office,  an  individual^ must  show 
that  in  a period  of  eight  years  preceding  election 
or  appointment,  two  years  were  spent  in  teaching  or 
supervising  schools.  You  will  note  that  the  statute 
does  not  require  the  last  two  years  prior  to  election 
or  appointment,  but  says,  "during  a t least  two  of  the 
eight  years  next  preceding  his  election." 

What  constitutes  two  school  years  within  a period  of 
eight  years  would  seem  to  be  a matter  of  adding  together 
the  days,  weeks,  or  months  while  so  engaged,  and  if 
the  answer  to  be  had  constitutes  two  years,  then  the 
qualifications  have  been  met.  We  further  believe  that 
if  the  Legislature  contemplated  that  the  two  preceding 
continuous  years  be  devoted  exclusively  to  teaching,  it 
would  have  said  so.  The  lan  u&ge  of  the  statute  clearly 
states  that,  if  in  the  eight  year  period,  two  years  have 
been  devoted  to  teaching,  then  the  individual  is 
qualified* 

In  situations  involving  this  office,  each  case  will 
stand  or  fall  upon  the  peculiar  facts  as  proven.  Eaoh 
person,  whether  candidate  for  election  or  applicant 
for  appointment,  must  as  a matter  of  proof  offer  facts 
to  constitute  valid  qualifications  for  the  office. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  office 
that  in  determining  whether  an  individual  has  taught 
or  sup  rvlsed  schools  as  his  chief  work,  for  a period 
of  two  years  during  the  last  eight  years  next 
preceding  election  or  appointment,  the  statute  im- 
posing qualifications  oh  this  officer,  authorizes  the 
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computation  of  time  necessary,  by  the  addition  of 
periods  of  teaching  and  supervising,  performed  during 
the  eight  year  period  preceding  eleotion  or  appointment, 
and  after  such  calculation  of  the  periods  of  time,  if 
the  total  sum  is  two  years,  then  the  statutory  requirements 
have  been  met • 

The  obvious  intention  of  the  Legislature  was  to 
require  two  years  teaching  or  supervising,  within  the 
eight  year  period  preceding  election  or  appointment, 
and  not  to  require  the  said  period  of  two  years  to  be 
continuous  and  immediately  preceding  his  election  or 
appointment . 


Respectfully  submitted. 


L.  I.  MO  Ris.  • 

Assistant  Attorney  General 


APPROVED l 


ROY  M'cKlTTRlCk 
Attorney  General 


LIMrLeC 


APPROPRIATIONS: 


House  Bills  408  and  657:  Consistent 
concurrent  appropriations  are  not  pro- 
hibited; Department  of  Resources  and 
development  has  charge  of  State  Museum 
or  Missouri  Resources  Museum. 


February  5,  1944 


Hon.  D.  Howard  Doane,  Chairman 
State  department  of  Resources  and  development 
State  Ox  floe  Building 
Jefferson  City,  issouri 


Dear  Sir: 


Recently  you  requested  the  opinion  of  this  depart- 
ment upon  the  following: 


"The  State  Department  of  Resources  and 
Development  oreuteu  by  the  62nu  General 
assembly  (Laws  of  1945,  page  97Q)  respect- 
fully requests  your  opinion  upon  the  fol- 
lowing : 

"The  General  Assembly  appropriated  oertain 
funds  to  the  Missouri  Resources  Museum 
(Section  50,  Laws  of  1945,  page  160)  and 
also  appropriated  oertain  funds  for  suoh 
museum  by  another  act,  namely  Section  53, 
Laws  of  1943,  page  Wit  apparently  this 
department  nov.  has  charge  of  the  State  Mu- 
seum (Laws  of  194o,  pages  98o,  984). 

"It  will  be  necessary  for  sane  of  the  em- 
ployees of  the  department  to  spend  a part 
of  their  time  on  museum  matter’s  and  this 
department  desires  to  know  if  suoh  em- 
ployees may  be  paid  for  suoh  time  as  they 
spend  on  museum  matters,  out  of  the  funds 
set  up  in  such  Section  50,  Laws  of  1943, 
pages  160,  161,  and  after  suoh  funds  are 
exhausted,  may  the  such  employees  be  paid 
from  the  funds  as  provided  in  Seotion  53, 
Laws  of  1945,  pugs  293. 


Hon.  u.  Howard  Loans 
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"This  department  also  desires  your  opin- 
ion as  to  paying  the  proportional  part 
of  tlie  expense  of  the  members  of  the  de- 
partment ana  their  office  personnel  that 
is  brought  about  in  administering  the  af- 
fairs of  the  museum,  from  said  Seotion  50, 
ana  If  the  funds  there  provided  are  ex- 
hausted, may  the  balauoe  of  such  expense 
remaining  unpaid  be  satisfied  out  of  said 
Section  54.  The  department  further  de- 
sires to  icnow  if,  in  your  opinion,  the  Mis- 
souri State  Museum  is  now  under  the  direo- 
tlon  und  control  of  this  department. " 


The  last  portion  of  your  request,  numely,  aoes  the  Mis- 
souri State  department  of  Hesouroes  end  Development  now  have 
the  direction  ana  control  of  the  Missouri  State  Museum,  will 
be  considered  first. 

House  Bill  502,  Laws  of  194o,  page  98o,  specifically 
repealed  Sections  15441,  15442  and  15443,  R.  3.  Ho.  1959, 
and  enacted  new  provisions  in  lieu  thereof.  Prior  to  the 
passage  of  House  Bill  502,  the  ’•Missouri  state  museum," 
whioh  inoluaed  the  "Missouri  soldiers’  ana  sailors'  memo- 
rial hall"  and  the  "oonservutionul  ana  historical  museum" 
(Section  15442,  R.  5.  Mo.  1959),  was  under  the  management 
and  oontrol  of  the  board  of  permanent  seat  of  government 
(Seotion  15441,  11.  3.  Mo.  1939).  Section  10b  of  House  Bill 
502,  Laws  of  194o,  page  983,  is  as  follows: 


'Mill  of  the  powers  and  duties  heretofore 
vested  in  the  Board  of  Permanent  jeat  of 
Government  relating  to  the  Missouri  State 
Museum,  including  the  'Missouri  hesouroes 
Museum',  are  hereby  vested  in  and  shall  be 
exerclseu  by  the  State  Commission  of  Re- 
sources and  Development.  There  ahall  con- 
tinue to  be  maintained  by  the  commission  a 
Missouri  atate  Museum,  whioh  shall  be  a con- 
sorvational  and  historical  museum  in  which 
shall  be  oolleoted  and  displayed  such  ex- 
hibits of  the  produots  of  the  mines,  mills, 
fields  and  forests  of  the  state  of  Missouri 
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and  suoh  other  articles  ana  products 
as  will  display  tue  natural  resources 
of  tne  State  of  ..iusoori  <mu  tneir  util- 
ization. as  the  commission  may  deem  nec- 
essary and  expedient.  The  ooaimisai on 
snail  appoint  a director  of  tae  State 
iuseum,  wno  shall  hare  suen  duties  and 
responsibilities  as  the  ooswIbsIou  .tay 
direct.  It  shall  be  the  duty  of  the  com- 
mission to  design  and  install  neoessary 
oases,  rucks , tables  ana  other  equipment 
desirable  to  the  purposes  of  said  exhibits. 
The  commissi on  of  the  Permanent  oOut  of 
Government  shall  hesitant e suoh  part  of 
the  first  and  second  floor  of  the  Capitol 
Builuinu  as  it  thinx*  advisable  to  be  used 
as  a part  of  the  .iissouri  state  Museum 
and  shall  also  designate  a wina  or  section 
of  suoh  spaoe  to  oe  known  as  the  '.Missouri 
ooluiers'  uiiu  Sailors'  Manorial  Hall* • To 
oarry  out  effectively  the  purpose  of  this 
act.  the  Commission  of  resources  anu  de- 
velopment shall  coordinate  its  activities 
relating  to  the  Missouri  State  Museum  with 
those  of  the  Permanent  deut  of  Government 
in  the  use  and  utilization  of  the  corri- 
dors,  halls,  walls,  and  other  space  within 
the  State  Cepitol  Builuing  as  may  be  neces- 
sary for  the  display  ana  exhibits  of  the 
Missouri  Resouioes  Museum.  una  the  Missouri 
Soldiers'  ana  sailors’  memorial  Hall.  In 
this  connection,  it  shall  be  tne  duty  of. 
the  commission  to  receive  from  the  Adjutant- 
General  all  matters  and  reoords  pertaining 
to  Missouri  solders,  sailors  and  marines 
serving  in  all  wars  aeolareu  by  the  United 
States,  including  suoh  inscriptions  and  tab- 
lets — 3 may  be  aesirable  and  availaola." 


The  above  section  divests  the  Board  of  Permanent  Seat 
of  Government  of  the  management  and  oontrol  of  the  Missouri 
State  Museum,  including  the  'Missouri  Resources  museum"  and 
its  component  parts,  and  vests  that  management  and  oontrol 
in  the  State  Commission  of  Resources  and  development. 
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House  Bill  408  wus  passed  July  1,  1940,  an d approved 
July  19 , 1940,  Section  50  of  such  ,.ot  (Laws  of  1940,  page 
160)  provides: 


’’There  is  hereby  appropriated  out  of  the 
State  Treasury  chargeable  to  the  General 
Revenue  fund,  the  sum  of  Lighteen  Thousand 
Jj’ive  hundred  Dollars  (v18, 500.00)  for  the 
use  of  the  Missouri  Resources  Lluseum  for 
the  years  1940  and  1944,  as  follows: 

HA.  Personal  Service: 

Salaries  of  curator,  specialist  and 
chief  stenographer,  chief  clerk 
and  bookkeeper,  installer  and  other 
necessury  employees  v15,000.00 

"3.  <St  0,  „.ddition3,  Repairs  and 
Replacements: 

Original  purchase  of  educational 
equipment  (Books,  magazines,  book- 
cases) office  furniture  and  equip- 
ment and  other  miscellaneous  equip- 
ment, labor,  material  and  supplies 
for  repairing  office  furniture  und 
miscellaneous  equipment 1,000.00 

"D.  Operations: 

Supplies,  postage,  express,  travel, 
and  other  communications,  print- 
in^  information  2,500,00 

"Total  for  /Missouri  Resources 

-Museum .vlS,  500.00" 


House  Bill  657  was  pusseu  July  12,  1940,  and  approved 
July  oO,  1940.  Section  50  thereof  (Laws  of  194o,  page  29o) 
is  as  follows: 
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’’There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
revenue  Tuna,  the  sum  or  Twenty-Tour  Thou- 
sand Dollars  ($24,000.00)  Tor  the  use  of 
the  State  Department  of  Resources  and  De- 
velopment, created  by  House  Bill  No.  502 
enacted  by  the  62na  General  jissembly,  for 
the  years  194D  and  1944,  as  follows: 

"A.  Personal  Service: 

Salaries,  wages,  and  per  diem  of 
directors,  olerks,  stenographers, 
and  all  other  necessary  employees 
of  whioh  amount  $9,075.00  shall 
bo  used  for  carrying  on  the  work 
of  the  Missouri  Resources  Museum 
from  Ootober  1,  1940,  to  Decem- 
ber 01,  1944  $17,500.00 

”B.  Additions,  Repairs  and 
Replacements: 

Original  purohase  or  eouoational 
equipment  (Books,  magazines, 
bookcases)  of floe  furniture  and 
equipment  and  other  miscellane- 
ous equipment,  labor,  material 
and  supplies  for  repairing  of- 
„ floe  furniture  and  miscellane- 
ous equipment  of  whioh  amount 
$625.00  shall  be  used  for  carry- 
ing on  the  work  of  the  Missouri 
Resources  Museum  from  Ootober  1, 

1945  to  December  51,  1944 1,000.00 

"D.  Operation: 

General  expenses;  materials  and 
supplies,  communications,  post- 
age and  express,  printing  and 
binding,  transportation  of  things, 
travel  within  and  without  the 
State,  and  other  general  expenses 
including  stationery  and  offioe 
supplies  of  whioh  amount  $1,575.00 


Hon.  D.  Howard  no&ne 


-6- 


Februaxy  o,  1944 


shall  be  used  for  oaxrying  on 
tlie  work  of  tne  Missouri  Re- 
sources Museum  from  October  1, 

1945  to  Jeoeiuber  31,  1944....  5,oQ0 .00 

"Total  £24,000.00" 


While  Section  43  of  .xtiole  IV  of  the  Constitution  pro- 
hibits money  from  being  drawn  fro n the  otate  Treasury  except 
in  pursuance  of  regulur  appropriations  made  by  law,  there 
is  no'  constitutional  barrier  against  consistent,  concurrent 
appropriation  aots  for  the  same  purpose.  Several  instances 
may  be  found  where  the  General  assembly  has  passed  two  ap- 
propriation aots  in  the  same  session  for  the  same  purpose. 

In  the  present  instance  two  appropi-iation  aots  were 
passed  covering  a portion  of  the  same  period  of  time  and  in 
some  respects  for  the  same  purpose.  House  Dill  408  appro- 
priated oertuin  sums  to  the  Missouri  Resources  Museum, 
^15,000.00  oi  which  is  for  "salaries  of  curator,  specialist 
and  ohlef  stenographer,  chief  clerk,"  eto.,  "and  other  neces- 
sary employees."  House  Bill  657  allotted  to  the  State  De- 
partment of  Resources  and  Development  v17, 500.00  for  salar- 
ies, wages,  ~nu  per  diem  of  directors,  clerks,  stenographers 
"and  all  other  necessary  employees  of  which  amount  £9,375.00 
shall  be  used  for  carrying  on  tne  work  of  the  Missouri  Re- 
sources Museum  from  October  1,  1943,  to  December  31,  1944." 
There  is  no  appropriation  to  the  Missouri  State  Museum  for 
the  present  biennium.  In  1939  (Laws  of  1939,  page  56)  and 
in  1941  (Laws  of  1941,  pages  50,  152)  the  appropriations  were 
to  "Missouri  Resources  Museum,"  as  in  the  present  biennium. 
Then,  also,  no  appropriations  were  made  to  the  Missouri  State 
Museum. 

Section  10b  of  the  1943  Act  (Laws  of  194o,  page  98o) 
vests  the  former  power  of  the  Board  of  Permanent  Seat  of  Gov- 
ernment "relutin^  to  the  Missouri  State  Museum,  including  the 
Missouri  Resources  Museum"  in  the  state  Commission  of  Re- 
sources and  uovelopment.  seotlon  15^41,  R.  S.  Mo.  19o9, 
placed  the  "Missouri  resources  museum,"  the  "Missouri  sol- 
diers' and  sailors'  memorial  hall,"  and  the  "oonservatlonal 
anu  historical  museum"  under  the  uomain  of  the  Board  of  Per- 
manent Seat  of  Government. 
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It  13  a primary  rule  of  statutory  ooastruotion  that 
the  intent  of  the  General  assembly  should  be  aetermined  and 
given  effect.  A collection  of  the  Missouri  decisions  an- 
nouncing this  doctrine  may  be  found  in  Yol.  £9  of  West’s 
Missouri  Digest,  Key  No.  101.  The  above  rule  has  been  ap- 
plied to  appropriation  acts.  State  v.  Weather  by,  129  S.  W. 
(2d)  887,  344  IfO.  1.  o.  8L>4. 

Apparently  the  Legislature  has  intended  the  "Missouri 
Resources  Museum**  to  be  a generic  term,  ana  "Missouri  State 
Museum"  to  be  u more  restricted  term,  so  that  "Missouri  Re- 
sources Museum"  includes  the  "Missouri  State  Museum"  ad  a 
part  of  the  generic  or  general  term.  It  follows  that  an  ap- 
propriation to  the  "Missouri  Resources  Museum"  authorizes 
the  expenditure  of  the  sum  sat  out  on  the  "Missouri  Resources 
Museum,"  the  "State  Museum,"  and  the  "Mlasoui'i  Soldiers'  and 
Suilors'  Memorial  Hull."  A different  construction  would  tend 
to  defeat  the  purpose  of  the  appropriation  aots  and  section 
10b  of  the  1943  law. 

The  meaning  of  the  language  of  an  enaotment  should  be 
narrowed  or  broadened  to  oonform  to  the  legislative  Intent 
as  gathered  from  its  entirety,  history  and  purpose.  Rust  v. 
Missouri  Dental  Board,  155  3.  V..  (2d)  80,  048  Mo.  did. 

The  two  appropriations  authorize  the  expenditure  of 
funds  for  stenographers  -and  other  necessary  employees.  If 
it  is  necessary  for  employees  of  the  department  to  spend  a 
part  of  their  time  on  museum  affairs,  tae  time  so  spent  by 
such  employees  may  be  charged  to  and  paid  for  out  of  tne 
funds  appropriated  for  personal  services  to  the  Missouri  Re- 
sources Museum  in  either  House  Bill  408  or  House  Bill  d57. 

Of  oourse,  each  charge  can  have  only  one  satisfaction. 

These  bills  are  not  inconsistent  or  repugnant,  and  where 
two  aots  cover,  in  whole  or  in  pert,  the  same  matter,  they 
should  be  harmonized,  if  possible,  and  effect  given  to  both 
as  though  they  constituted  one  aot.  State  ex  inf.  Major  v. 
Anile  A , 15£  S.  W.  591,  247  MO.  271. 

However,  only  House  Bill  408  provides  funds  for  the 
compensation  of  the  curator,  while  only  House  Bill  567  pro- 
vides money  for  the  payment  of  the  "salaries,  wages,  and  per 
uiem  of  directors,  *♦♦.’*  Section  10b  of  House  Bill  502 
authorizes  the  Department  of  Resources  and  Development  to 
appoint  a "director  of  tno  State  Museum,"  and  Seotion  3 of 
this  AOt  authorizes  the  appointment  of  u "Director  of  Re- 
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sources  una  Development . " Obviously,  tne  Director  of  tne 
State  Museum  is  different  from  the  "director  of  Resources 
and  Development.”  They  evidently  represent  two  different 
positions  to  be  filled  by  different  persons.  However,  we 
oonolude  that  the  terms  "Curator”  unu  ” Dir so tor”  of  the 
Museum  are  synonymous  ns  used  in  the  appropriation  con- 
tained in  House  Bill  408  and  Section  10b  o±  house  Bill  50£, 
and  that  the  salary  of  the  Museum  Director*  or  Curator  may 
be  paid  out  of  the  proper  funds  provided  for  in  either 
House  Sill  400  or  House  Bill  657,  but  that  the  sulary  of 
the  Director  or  Assistant  Director  (if  there  be  such)  of 
the  Department  of  'Resources  ana  Development  my  be  paid 
only  from  the  money  proviueu  by  House  Bill  657.  The  rea- 
son for  the  last  conclusion  is  that  the  Director  ana  as- 
sistant Director  of  the  Department  of  resources  and  develop- 
ment ounnot  be  classed  c.s  employees  of  the  museum,  but  are 
officials  of  the  Department  of  .»eaourco&  onn  development; 
and  the  purpose  for  which  appropriated  funds  may  be  used  is 
strictly  construed.  -layer  v.  hanaas  City,  lo  b.  W.  l£d) 

900,  3£3  Ko.  1.  o.  £03. 

Inasmuch  as  the  last  appropriation  act  (house  Bill  657, 
Laws  of  194b,  page  £93)  authorises  the  payment  of  the  ex- 
penses, including  travel,  of  the  State  Department  of  ae- 
scuroes  and  Development,  wuile  tne  first  no-  t House  Bill  408, 
Laws  of  194o,  pc0e  160)  relates  only  to  the  Museum,  the  cu- 
rator and  employees,  and  expenses,  it  is  conduced  tnat  the 
necessary  expenses  of  the  commissioners  are  cnaT’eeuble  solely 
to  the  funds  appropriated  to  tne  Department  of  heeourceB  and 
development  by  House  Bill  657.  However,  it  snould  be  remem- 
bered that  the  funds  mentioned  in  House  Bill  408  are  charged 
with  the  amounts  expended  on  behalf  of  the  Museum  under  Sen- 
ate Committee  substitute  for  House  Bill  10.  Tne  amounts  ex- 
pended for  the  Museum  unuor  Said  House  Bill  10  and  House  Bill 
408  cannot  exceed  the  total  of  tne  items  muntiouea  in  House 
Bill  408.  See  Section  57,  Laws  of  1943,  page  164. 


C JnCLUDrCiN 


It  is,  therefore,  the  opinion  of  tuio  department  (1) 
that  the  Department  of  Resources  and  development  now  has  the 
management  and  control  of  the  "Missouri  btute  huseum"  or  the 
"Missouri  Resources  Museum”  ana  its  component  parts;  (2)  that 
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ll‘  it  is  neoessury  for  employ eea  of  the  department  of  Re- 
sources and  development  to  spend  a part  of  their  time  on 
museum  affairs,  their  time  so  oooupiea  may  be  paid  for  out 
of  the  funds  appropriateu  for  personal  service  to  the  Mis- 
souri Resources  Museum  in  either  House  dill  406  or  House 
Bill  657,  out  tnat  eaca  charge  oan  nave  only  one  satisfac- 
tion; that  the  salary  of  tne  Curator  or  Director  of  the 
Museum  may  be  paid  from  the  money  allotted  by  either  of 
the  above  appropriation  acts,  but  th~t  the  salaries  of  the 
Director  ana  Assistant  Director  of  tne  department  of  ne- 
souroes  and  development,  and  tne  necessary  expenses  of  tne 
Commissioners  of  Resources  and  Development,  are  payable 
only  from  the  funas  set  aside  by  House  Bill  657. 


Respectfully  submitted 


V, JtfH  C.  THUHLO 

.assistant  Attorney  General 


/tPPROVDJ: 


AOY  HoKITTml** 
Attorney  General 
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COUNTY 

SUPERINTENDENT 
OP  SCHOOLS 


Qualification  requirements  prescribed 
in  Section  10609  of  House  Bill  No.  94, 
page  891.  Laws  of  Missouri,  1943, 
for  County  Superintendent  of  public 
schools  have  been  met  by  Mrs.  Nannie 
Coward. 


February  11,  1944 


Honorable  For re at  C.  Donnell 
Governor,  State  of  Missouri 
Jefferson  City,  Missouri 


FILED 


Your  Excellency i 


This  will  acknowledge  receipt  of  your  letter 
bearing  date  of  February  9,  1944,  in  which  you  re- 
quest an  opinion  from  this  office.  Such  letter  has 
been  handed  to  me  for  attention,  and  omitting  caption 
and  signature,  reads  as  follows: 

"The  bearer  of  this  letter  la  Mrs.  Nannie 
Coward . 

"Your  opinion,  as  soon  as  possible,  is 
respectfully  requested  on  the  following 
question: 

"Does  Mrs.  Coward  possess  the  qualification 
requirements,  prescribed  in  Section  10609 
of  H.  B.  94  (page  891,  Laws  of  Missouri  of 
1943)  for  county  superintendent  of  public 
schools?" 

"Reuuest  for  Opinion  as  to  Qualifications  of 
Person  who  has  Applied  for  Appointment  of 
County'  Superintendent  of  SchooTa 

"Mr.  Arens,  the  executive  secretary  of  the  Gov- 
ernor, states  that  his  investigation  of  the 
facta  concerning  applicants  qualifications  for 
Superintendent  of  Schools  shows: 

(1)  Applicant  is  otherwise  qualified  as  to  age, 
citizenship,  teacher's  certificate,  and  additional 
requisites,  but  the  question  involves  the  require- 
ments with  reference  to  supervision  and  teaching. 

(2)  During  the  last  eight  years,  applicant  taught 
one  school  year. 
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"(3)  During  the  last  eight  year  period,  applicant 
taught  as  substitute  teacher,  three  weeks  in  one 
school  and  one  week  In  another  school,  in  Greene 
County,  Missouri,  In  addition  to  the  one  year 
taught,  above  mentioned. 

"(4)  During  the  el&ht  year  period,  applicant  helped 
in  giving  teachers'  examinations,  a total  of  48 
daya}  that  la,  two  days  in  each  examination, 
three  times  a year* 

” ( 5)  Prom  October  1,  1943,  when  husband  died,  who 
was  then  County  Superintendent  of  Schools,  to 
January  7,  1944  (three  months  and  four  days 
claimed),  applicant  performed  all  the  duties 
of  the  County  Superintendent  of  Schools ' office 
in  Greene  County,  Missouri. 

"(6)  During  the  eight  year  period  and  the  tenure 
of  office  of  husband  as  County  Superintendent  of 
Schools,  applicant  devoted  24  days  to  grading 
examination  papors  for  the  Superintendent. 

"(7)  Dur  ng  the  eight  year  period,  applicant 
gave  supervisory  advice  to  school  teachers 
of  the  county,  for  at  least  200  full  days. 

"(8)  At  the  request  of  the  County  Superintendent 
of  Schools,  her  husband,  during  the  el  ht  year 
period,  applicant  has  given  supervisory  advice 
for  a total  of  16  weeks  to  county  teachers. 

"The  above  summary  of  facts  is  true  with  the 
exception  that  my  husband  became  ill  on  October 
4,  1943,  and  died  January  7,  1944.  In  addition, 

I desire  to  detail  the  following  facts!  The 
days  enumerated  as  being  devoted  to  work  and 
supervision  in  con.  ection  with  the  offioe 
of  County  Superintendent  of  Schools  do  not  take 
into  account  any  time  so  spent  In  the  year  I 
taught  school . I taught  an  eight  month  term  in 
the  school  year  of  1936-1937,  and  four  weeks  as 
a substitute  teacher  in  a later  year,  which  I now 
recall  as  probably  being  in  1940.  In  addition 
to  the  above,  I have  not  taken  into  account  the 
fractional  part  of  days  spent  upon  innumerable 
occasions  in  the  work  of  the  County  Superintendent 
of  Schools  of  Greene  County,  Missouri. 
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"During  the  last  eight  years  ending  January 
7,  1944,  and  for  a period  prior  thereto,  my 
husband  and  I constituted  our  family.  I 
acted  as  housekeeper  of  our  home,  hut  as  our 
sole  income  was  my  husband's  salary  as  County 
Superintendent  of  Schools,  my  duties  as  house- 
wife were  at  all  times  subjected  to  the  duties 
of  that  office.  During  that  period,  my  chief 
work  was,  as  it  has  been  for  a number  of  years, 
school  teaching  and  school  supervision.  In 
other  words,  teaching  and  supervising  schools 
was  my  chief  concern  during  ouch  period. 


Respectfully  submitted 


liaiuile  Coward 

February  9,  1944  Mrs.  L.  ti.  Coward. 


The  qualifications  required  of  a County  Superin- 
tendent of  public  schools  are  to  be  found  in  Section 
10609,  R.  S.  Mo.  1939,  Laws  of  Missouri,  1943,  at  page  891. 
Recently  this  o ice  had  occasion  to  construe  the  recent 
enaotment  of  our  Legislature,  known  as  House  Bill  94, 
and  after  enactment  as  Section  10609,  R,  S.  Mo.  1939,  In 
construing  this  section  we  arrived  at  the  conclusion,  when 
asked  to  pass  on  the  sole  question  as  to  whether  in  the 
eight  year  period  prior  to  eleotion  or  appointment,  se  eral 
disconnected  periods  of  teaching  and  supervision,  the  two 
year  "teaching  or  supervision"  requirement  had  been  met. 

We  thought  that  such  a procedure  and  method  of  calculation 
was  authorized  under  the  statutes.  We  attach  a copy  of 
our  opinion  in  that  matter. 

Upon  receipt  of  the  subsequent  request,  and 
prior  to  rendition  of  this  opinion,  the  writer  has  been 
afforded  the  pleasant  and  profitable  opportunity  of 
interviewing  Mrs.  Nannie  Coward  upon  matters  touching 
her  professional  qualifications. 
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It  1 8 apparent  from  a reading  of  cur  opinion  of 
February  1,  1944,  that  each  case.  Involving  a candidate 
Cor  election  or  appointment  is  to  be  determined  from 
facts  peculiar  to  the  individual  Involved.  In  the  present 
situation,  as  viewed  from  this  point.  It  would  seem  to  be 
merely  a question  of  the  facts  surrounding  the  experience 
of  this  prospective  appointee. 

Proceeding,  then,  on  the  theory  that  each  case 
was  bottomed  cn  the  facts,  we  have  had  the  benefit  of  a 
personal  interview  with  Mrs.  Coward  and  have  appended  a 
written  statement  submitted  by  her.  As  this  statement 
has  already  been  incorporated  into  and  made  a pert  of 
our  opinion,  we  do  no  more  than  call  it  to  your  attention. 

As  established  to  our  eminent  satisfaction, 
the  facts  pertinent  to  the  case  under  consideration,  we 
learn  from  Mrs.  Coward  that  shortly  after  her  marriage  to 
Mr.  Coward,  she  entered  school  to  complete  her  education. 

Her  study  and  attendance  upon  schools  has  continued  up 
until  the  present  time.  She  is  a graduate  of  Springfield 
Teacher's  College  and  has  a life  certificate  to  teach  in 
Missouri  schools  and  at  the  present  time  has  credits  at 
the  Missouri  University  for  sixteen  hours  upon  her  Master 
of  Arts  Degree.  During  the  entire  time  of  her  married 
life,  and  more  particularly,  during  the  many  terms  of 
office  occupied  by  her  husband,  she  has  assisted  him  in 
the  operation  of  his  office,  at  his  suggestion  and  request. 
She  has,  in  addition  to  the  above,  taught  school  upon 
various  occasions  and  has  done  considerable  work  independ- 
ently in  her  husband's  office.  During  his  lifetime, 
she  assisted  him  in  all  phases  of  his  work  and  actually 
discharged  the  duties  of  his  office  for  three  months  and 
four  days.  The  entire  income  of  the  Coward  family  was  re- 
ceived from  salary  for  teaching  or  administrative  work 
in  school.  Her  work  in  her  chosen  profession  has  been 
continuous  over  the  years  and  at  no  time  has  she  specifically 
or  by  implication  abandoned  the  profession  of  teaching. 

A portion  of  her  energy,  it  is  true,  has  been  devoted 
toward  making  a home  for  her  husband.  She  has  been  in  a 
position  similar  to  that  of  a substitute  teacher  waiting 
to  be  called  to  servioe  in  this  profession,  if  and  when 
needed. 


The  two  factual  matters  now  engaging  our  attention 
are  contained  in  this  sentence  taken  from  Section  10609, 

R.  S.  Mo.  1939,  Laws  of  Missouri,  43  at  page  891. 
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"He  shall  have  taught  or  supervised  schools 
as  his  chief  work  during  at  least  two  of  the 
8 years  next  preceding  his  election.*- > * *" 


In  determining  whether  she  has  taught  or  super- 
vised schools,  at  least  two  years  of  the  eight  years 
preceding  appointment,  we  have  previously  given  the 
facts  and  we  now  submit  the  method  of  calculation  used 
in  arriving  at  the  aggregate  answer  "two  years  of  the 
eight  years  preceding  eleotion." 

As  a basis  for  connutacion,  we  assume  a school 
year  to  include  eight  months,  and  further,  a school 
month  includes  twenty  days.  On  that  basis,  here  is 
the  experience  of  Mrs.  Coward  in"teaching  and  super- 
vising schools"  within  the  last  eight  years. 

160  days 
20  days 
48  days 


64  days 

24  days 

200  days 

80  days 
596  days 

This  total  is  the  equivalent  of  approximately 
three  and  one  half  years  teaching  or  supervising. 


1.  A school  year,  eight  months,  or  (teaching) 

2.  As  substitute  teacher,  4 weeks  (teaching) 

3.  Giving  teachers  examinations  (supervising) 

4.  Acting  County  Superintendent  of  Publio 
Schools  for  three  months  and 

four  days  (Administrative  and  supervisory) 

5.  Grading  examination  papers  for 
School  Superintendent 

6.  Supervisory  advios  to  teachers 
within  eight  year  period 

7.  Supervisory  advice  to  teachers 
sixteen  weeks 

Total 


The  obvious  conclusion  is  that  from  the  standpoint 
of  teaching  or  supervision,  Mrs.  Coward  has  the  equivalent 
of  three  and  one  half  years,  this  being  one  and  one  half 
years  above  statutory  requirements. 


There  remains  for  our  consideration,  the  question 
of  "chief  work",  as  it  involves  Mrs.  Coward  and  the  facts 
disclosed  in  this  case.  Our  position  in  this  matter 
has  been  previously  expressed,  and  without  trying  to  be 
tedious,  we  again  bring  to  your  attention  the  result  of 
our  previous  research. 
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At  page  four,  in  the  opinion  written  February 
1,  1944,  beginning  with  the  fourth  paragraph,  and 
continuing  through  and  including  page  eight,  the  re- 
sult of  our  atudy  appears.  We  deem  it  unnecessary  to 
repeat  it  here  because  off  its  extreme  length. 

On  this  point,  we  conclude  that  the  "chief  work" 
of  this  woman  is  TEACHING,  and  this  has  been  true  during, 
not  only  the  last  eight,  but  nearly  twenty  five  years. 

She  chose  this  profession  nearly  a ;uarter  of  a century 
ago.  Having  done  so,  she  set  about  the  buA  ness  of 
equipping  herself  to  act  in  the  capacity  of  a school 
teacher.  She  states  that  having  adopted  this  bb  her  pro- 
fession, she  has  at  no  time  abandoned  it.  Her  testimony 
on  this  point  is  clear  a^.d  convincing. 


CONCLUSION. 


From  the  facts  as  submitted  in  writing  and  those 
adduced  by  oral  testimony  and  our  reading  of  the  a tatutea 
involved  in  this  case,  we  therefore,  conclude  that  Mrs. 
Nannie  Coward  has  been  engaged  in  teaching  or  supervising 
schools  in  the  State  cf  Missouri,  for  a period  of  more 
than  two  years  during  the  last  eight  years.  That  Mrs. 
Coward  has  aa  her  chief  work,  the  profession  of  teaching 
and  has  been  so  engaged  for  more  than  eight  years  next 
preceding  January  1,  1944.  That  the  said  Mrs.  Coward 
possesses  all  the  qualifications  for  County  Superintendent 
of  Schools  as  required  under  section  10609,  House  Bill  94, 
Laws  of  Missouri,  1943,  page  891. 


Respectfully  submitted 


APPROVED* 


L.  I. 

Assistant  Attorney  General 


ROY  McKIiTflICK 
Attorney  General 


LIMiLeC 

Enel . 


FO^ 


APPROPRIATIONS: 


Funds  appropriated  by  House  Bill  4,  62nd 
General  Assembly,  Extra  Session,  only  avail- 
able to  State  Boara  oi'  Education,  but  that 
3oara  may  allot  funds  to  Commission  for  3lind 
for  rehabilitation  purposes. 


March  SO,  1944 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  sir: 


In  reply  to  your  inquiry  by  telephone  today, 
it  is  the  opinion  of  this  department  that  the  funds 
appropriated  by  House  Bill  4 of  the  62nd  General 
Assembly  in  extra  session  are  available  only  to  the 
State  Board  of  Education,  but  that  such  Board  may 
allot  such  funds  us  it  deems  proper  to  the  Commission 
for  the  Blind,  to  be  administered  and  expended  by 
that  body  for  vocational  rehabilitation  of  the  blind, 
as  provided  by  Public  Law  lid  of  the  78th  Congress  of 
the  United  states. 


Respectfully  submitted 


VANE  C.  THURLO 
Assistant  Attorney  General 


APPROVED: 


RoTTicZTi^IITcK 

Attorney  General 


VCTrHR 


STA'i'UT^S  ) Statutes  should  be  cans  trued  broadly  enough  to  carry 

:)  out  intention  of  Legislature • S<  c.  8195,  R*  3*  1^3‘J, 
dees  not  confine  'chose  eligible  for  appointment  to 

..  "within”  the  building  r-  loan  business* 


April  7,  1944 


I FILED 


Honors c lo  Forrest  C.  Connell 
Governor 

State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


The  Attorney-General  is  in  receipt  of  your  letter 
of  April  4,  1944,  requesting  the  opinion  of  this  department. 
Your  letter  is  as  follows: 

"Section  9195  of  the  Revised  Statutes 
of  Missouri  of  1939  reads  as  follows: 

" »No  person  shall  oe  eligible  for 
the  offico  of  supervisor  of  build- 
ing and  loon  associations  unless 
he  shall  have  had  at  least  two 
years » actual  experience  in  the 
general  building  and  loan  business.* 

"There  is  enclosed  copy  of  letter,  dated 
March  2,  1944,  signed  Hilles  It.  Loslie, 
to  jaysolf.  Your  opinion  is  respectfully 
requested  on  the  following  question: 

"Has  uir.  Hilles  R.  Leslie  had, 
within  the  meaning  of  saia  Sec- 
tion 8195,  at  least  two  years* 
actual  experience  in  the  general 
building  and  loan  business?" 

Mr.  Leslie *s  letter,  to  which  you  refer,  reads  as 

follows : 


"Since  T.  Victor  Jeffries,  the  Supervisor 
of  the  bureau  of  Building  and  Loan  Super- 
vision, has  resignod  his  office  I am  an 
applicant  for  the  appoint;  nnt  as  Supervisor. 
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"I  have  been  employed  by  Ur.  Jeffries 
as  an  Examiner  in  the  Bureau  of  Build- 
ing and  Loan  Supervision  for  a period 
of  two  years  and  seven  months.  My 
duties  have  been  making  examinations 
of  Building  and  Loan  Associations  and 
acting  as  Chief  Examiner.  The  examina- 
tions arc  made  by  the  examining  force 
of  which  I am  a member  and  sent  to  the 
office,  where  they  are  worked  over  by 
me  and  letters  of  criticisms  written  to 
the  3oard  of  Directors  of  the  associations, 
calling  attention  to  any  matter  pertaining 
to  the  laws  of  Missouri  governing  Euild- 
ing  and  Loan  associations.  In  working  at 
this  work,  I feel  that  I have  had  an 
opportunity  to  participate  in  the  General 
Building  and  Loan  Business  in  detail,  for 
it  is  often  necessary  to  confer  with 
managing  officers  of  Building  ana  Loan 
associations  relative  to  their  management 
anu  business  practices. 

"I  iiave  spent  eleven  years  in  the  banking 
business,  which  of  course  makes  mortgage 
loans  the  same  as  Building  and  Loan 
associations  In  practically  the  samo  form. 
xhe  difference  In  banking  and  building 
and  loan  practices  are  matters  of  tho 
stock  structure  only. 

"As  a precedent,  I wish  to  call  your  atten- 
tion to  the  fact  that  Governor  Stark 
appointed  J.  W.  McCanraon,  Supervisor  where 
his  background  had  been  the  same  as  mine 
with  the  exception  of  the  fact  that  he  had 
no  experience  in  the  mortgage  loan  business 
other  than  the  fact  that  he  had  boon  an 
examiner  in  this  Department  the  samo  as  I 
have  been. 

‘'four  consideration  of  my  application  for  the 
appointment  as  Buildin  end  Loan  rupervlsor 
will  be  vary  much  appreciated." 
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Construction  of  Soctlon  8195,  R.  S,  Mo.  1939,  sooma 
to  06  a raatter  of  first  lraprosalon.  This  section  was  originally 
passed  in  1927  and  although  tha  chapter  has  bean  repealed  and 
various  sections  aiuonded,  this  soction  appears  in  itB  original 
form  without  amendment.  The  question  prosentod  revolves  around 
the  phruse,  "in  the  general  building  and  loan  business."  Does 
this  mean  that  applicant,  in  order  to  be  oligiblo  for  appoint- 
ment hereunder,  must  have  spent  the  prescribed  minimum  of  time 
within  the  organization  of  a building  and  loan  association  or 
will  experience  gained  in  his  capacity  as  State  Examinor  for 
the  State  J3ureau  of  Building  and  Loan  Supervision,  suffice? 

In  every  Instance  of  statutory  construction,  consider- 
ation must  be  given  to  the  intention  of  the  Legislature • In 
State  ex  rel.  Vabash  xlailroad  Co.,  et  al.  v.  rhain  et  al.,  106 
S,  (2d)  1.  c.  899,  the  court  stated* 

"The  cardinal  rule  to  be  followed  in  the 
construction  of  statutes  is  to  arrive  at 
the  legislative  intent.  ’Rules  for  the 
interpretation  of  statutes  are  only  in- 
tended to  aid  in  ascertaining  the  legis- 
lative Intent,  "and  not  for  the  purpose  of 
controlling  the  intention  or  of  confining 
the  operation  of  the  statute  within 
narrower  limits  than  was  intended  by  the 
lawmalasrs"  ' Sutherland  on  Statutory  Con- 
struction, par.  279.  If  the  intention 
is  clearly  expressed  and  the  language  used 
is  without  ambiguity,  all  technical  rules 
of  interpretation  should  be  rejected," 

It  seems  clear  that  the  prime  consideration  for 
eli  ibllity  is  actual  experience.  Certainly,  it  cannot  be  said 
that  applicant  has  no  experience  in  matters  pertaining  to  build- 
ing and  loan  associations,  since  he  has  been  an  examiner  of  the 
affairs  of  such  companies.  A strict  interpretation  might  be 
carried  oven  further.  ‘si  applicant  might  bo  found  ineligible  if, 
although  he  load  been  employed  by  a ou tiding  and  loan  company, 
the  company  was  not  actually  conducting  a general  building  and 
loan  business.  The  words  "actual"  and  "experience"  are  also 
susceptible  of  strict  interpretation  further  limiting  the  scope 
of  this  statute.  The  phrase  and  words  above  set  forth  are  all 
of  a general  nature.  To  interpret  this  section  strictly  and 
limit  the  field  of  applicants  to  those  alone  who  have  been  employed 
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by  a general  building  and  loan  association,  would  confine 
the  operation  of  this  statute  within  narrower  limits  than 
was  Intended  by  the  Legislature,  the  obvious  purpose  of  the 
statute  oelng  to  appoint  one  who  la  familiar  with  and  skilled 
In  the  operation  of  the  building  and  loan  business, 

25  C.  J»,  p,  176,  defines  the  word  "experience”  as 

follows i 


"The  term,  as  commonly  understood,  meaas, 
knowledge  gained  by  observation  or  trial; 
knowledge  derived  from  proof  furnished  by 
one's  own  faculties  instead  of  by  reason," 

As  was  stated  in  Chicago,  I,  & L,  Railroad  Co,  v, 
CJorman,  106  N,  E«,  1.  c,  899} 

"The  word  •experience'  Implies  skill, 
facility  or  practical  wisdom,  gained  by 
personal  knowledge,  feeling  or  action. 
International  Dictionary," 

In  Stanley  v.  C,  H,  & St,  P,  Railroad  Co,,  112  Mo, 
601,  1,  c,  607,  the  court  stated} 

"The  word  'experience'  me ana,  'to  have 
practical  acquaintance  with,'  which  is 
equivalent  to  knowledge," 

The  following  statement  Is  found  In  State  ex  rel, 
Kenney  et  al.,  v,  Missouri  Vorkmen's  Compensation  Commission, 
40  S,  V.,  (2d),  1.  c,  504} 

"The  fundamental  rule  in  the  construction 
of  statutes  is  to  ascertain  and  givo  effect 
to  the  purposes  of  the  Legislature  (Consol- 
idated School  Districts  v,  Hackmann,  302 
Mo,  558,  258  S,  W,  1011),  and  a statute 
must  be  liberally  construed  in  the  light 
of  its  underlying  reasons,  keeping  in  mind 
the  furtherance  of  the  purpose  sought  there- 
by (St,  Louis  S.  F,  R,  Co,  v.  Public  Service 
Commission  of  the  State  of  Missouri,  254 
U.  S.  535,  41  Sup,  Ct.  192,  65  L.  Ld,  389)," 
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Having  in  mind  the  above  rules  of  statutory  con- 
struction, it  would  seem  that  the  only  fair  Interpretation 
to  oe  placed  on  this  section  woulu  be  an  interpretation  brood 
enough  to  effect  the  intention  of  the  Legislature.  To  hold 
that  the  word  ’'in”  means  "within,"  would  constitute.  In  view 
of  the  purpose  or  the  intent  of  the  Legislature,  the  strict- 
est kind  of  an  interpretation  and  would  narrow  and  limit  the 
scope  of  this  section. 

In  the  case  of  Lambe  v.  Donaldson  S.  S • Line,  22 
Qua,  Super,  510,  516,  the  word  "in"  was  held  not  to  be  as 
emphatic  as  the  word  "within,"  in  so'ue  senses.  It  is  our 
thought  that  the  word  "in,"  as  it  is  used  hero,  conveys  the 
idea  "in  connection  with,"  As  is  stated  in  31  C.  J.  354, 
the  word  "in"  1b  defined  as  follows: 

"A  word  denoting  presenoe,  time  or  state: 
not  out  • •■•’he  writing  in  which  the  term 

appears  must  aivays  do  considered  ancT 
looked  to  forTae  proper  detormlnaliTon 
and  ascertainment  of  the  sense  in  which 
the  word  is  used." 

It  Is  also  significant  that  the  word  "the"  Is  used 
Instead  of  "a."  The  word  "the"  embraces  an  entire  group  as 
opposed  to  the  use  of  the  word  "a,"  which  would  clearly  limit 
the  field. 


Conclusion 


It  is  the  opinion  of  this  department  that  an  applicant 
who  has  had  at  least  two  years*  actual  experience  in  connection 
with  building  and  loan  businesses,  is  eligible  for  appointment, 
and  that  fection  0195,  supra,  does  not  oonfine  eligibility  to 
those  aotualiy  in  the  employ  of  a building  and  loan  company. 
Whether  the  present  applicant  possesses  the  experience  required 
in  co  .par 1^ on  with  other  applicants,  is  a matter  within  the  dis- 
cretion of  the  Governor. 


Respectfully  submitted. 


APPROVED: 


RALPH  C.  LASHLY 
Assistant  Attorney-General 


>r-r  *T?n 


itt7  KcITOdlCK  ' 

Attorney-General 


CONSTITUTION : 

GOVERNOR'S  SPECIAL  MESSAGE : 


House  Bill  No.  15  constitutional; 
the  amendment  comes  within  the 
terms  of  the  Governor's  Special 
Message . 


April  19,  1944 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


We  have  for  attention  your  letter  of  April  17th, 

1944,  in  which  you  request  the  opinion  of  this  department. 
We  set  forth  your  letter  In  full: 


" In  Proclamation  by  whiolr  the  Sixty- 
Seoond  General  Assembly  of  the  State 
of  Missouri  was  oonvened  in  extra 
session  the  action  of  that  body  is 
stated  to  be  deemed  necessary  concern- 
ing, among  other  things,  repeal  of  pro- 
vision, in  subdivision  (e)  of  Seotion 
5728  of  Senate  Bill  49  of  the  Sixty- 
Second  General  Assembly  of  Missouri 
(Laws  of  Missouri  of  1943,  page  864  and 
following) , that  the  annual  license  fee 
required  by  Article  0 of  Chapter  35  of 
said  Statutes  is  intended  to  cover  only 
the  motor  vehicle  for  which  it  is  Issued 
and  none  other. 

"House  Bill  No.  15  of  the  Sixty-Seoond 
General  Assembly  in  extra  session  con- 
tains, among  other  things,  the  below 
quoted  language,  which  language  is  not 
contained  in  the  present  Statutes  of 
Missouri: 

"'A  motor  carrier  may  elect  to  have 
described  on  his  or  Its  annual  license 
card  of  any  regularly  licensed  motor 
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vehicle,  trailer  or  semi- trailer,  not 
more  than  two  emergency  vehioles  of 
weight  carrying  capacity  not  greater 
than  that  of  the  regularly  licensed 
vehicle  upon  the  payment  by  such  motor 
carrier  of  an  annual  fee  of  $5.00  for 
eaoh  alternate  emergency  vehicle  de- 
scribed on  said  annual  license  card. 
Only  one  of  such  three  vehicles  as 
shown  on  the  annual  license  card  may 
be  operated  in  the  State  at  any  one 
time. 1 

"Your  opinion,  as  soon  as  possible,  is 
respectfully  requested  on  tne  following 
questions : 


"A 

"Had  the  Sixty-Seoond  General  Assembly 
in  extra  session  power  to  enaot  the 
above  quoted  language? 

"B 

"If  the  Sixty-Second  General  Assembly 
in  extra  session  did  not  have  power  to 
enact  said  above  quoted  language,  is 
said  language  severable  from  the  other 
provisions  of  said  House  Bill  No.  15?" 


We  shall  answer  your  questions  in  the  order  submitted. 


A 

"Had  the  Sixty-Second  General  Assembly 
in  extra  session  power  to  enaot  the 
above  quoted  language?" 


That  part  of  your  special  message  to  the  General  Assem- 
bly pertaining  to  the  matter  under  consideration,  which  gives 
your  reasons  calling  for  the  changes  in  Section  572B  of 
Senate  Bill  Ko.  49  of  the  Sixty-Second  General  Assembly  of 
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Missouri,  Laws  of  Missouri  1943,  page  064,  Is  found  on 
pages  22  and  23  of  your  message  and  Is  as  follows: 


"CERTAIN  MuTOR  VEHICLE  LICENSE  FEES. 

"On  December  1,  1943  the  Public  Ser- 
vice Commission  cancelled,  effective 
January  1,  1944,  paragraph  (a)  of  a 
certain  then  existing  rule  known  as 
Rule  23,  General  Order  No.  33-B,  which 
paragraph  is  as  follows: 

"’Every  motor  carrier  at  the  time  of 
licensing  a motor  vehicle,  trailer  or 
semi- trailer  may  elect  to  have  described 
on  his  or  its  annual  license  card  two 
emergency  vehicles  of  weight  carrying 
capacity  not  greater  than  that  of  the 
licensed  vehicle.  Either  of  such  de- 
scribed two  emergency  vehicles  will  be 
allowed  to  operate  or  be  used  In  lieu 
of  the  licensed  vehicle,  as  extra  or 
emergency  equipment.  Only  one  of  such 
three  vehicles  as  shown  on  the  annual 
license  card  may  be  operated  In  the 
State  at  any  one  time;  and  when  either 
of  the  emergency  vehicles  shown  on  the 
annual  license  card  is  being  operated 
it  must  carry  the  annual  license  card 
as  provided  by  this  Rule,  and  must  be 
owned  or  leased  by  the  operator  and  oper- 
ated by  him  or  It  or  his  or  its  servant 
or  servants.  Upon  the  Issuance  of  the 
annual  license  card  above  described  if 
the  licensed  carrier  elects  to  describe 
one  or  two  emergency  vehicles  as  provided 
for  above,  there  shall  be  paid  to  the 
State  Treasurer  of  the  State  of  Missouri 
an  annual  fee  of  $5.00  for  each  emergency 
vehicle  described  in  the  aforesaid  annual 
license  card.’ 

"Subdivision  (e)  of  Section  5720  of  Senate 
Bill  No.  49  of  the  Sixty-Second  General 
Assembly  of  Missouri  (Laws  of  Missouri  of 
1943,  page  064  and  following)  provides 
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that  the  annual  license  fee  required 
toy  Artiole  8 of  Chapter  35  of  the  Re- 
vised Statutes  of  Missouri  of  1939  Is, 
to  quote  said  Sub-division,  1 Intended 
to  cover  only  the  motor  vehicle  for 
which  it  is  issued  and  none  other  * ->  **  • 

"It  is  my  information  that  motor  carriers 
have  toeen  experiencing  great  difficulty 
in  purchasing  and  obtaining  new  equipment 
and  that  it  is  becoming  increasingly  dif- 
ficult to  keep  present  equipment  in  ser- 
vice because  of  age  and  numerous  break- 
downs. 

"I  hereby  recommend  the  repeal  of  the 
provision,  in  Subdivision  (e)  of  Section 
5728  of  Senate  Bill  No.  49  of  the  Sixty- 
Second  General  Assembly  of  Missouri,  that 
the  annual  license  fee  required  by  Article 
8 of  Chapter  35  of  the  Statutes  of  Missouri 
Is  Intended  to  covor  only  the  motor  vehicle 
for  which  it  Is  Issued  and  none  other." 


The  question  to  be  determined  is  whether  the  language 
used  in  your  special  message  of  March  15,  1944,  quoted 
above,  is  sufficient  for  the  General  Assembly  to  base  the 
enactment  of  the  new  matter  found  on  pages  5 and  6 of  Senate 
Bill  No.  15,  vitt 


"(e)  A motor  carrier  may  elect  to  liave 
described  on  his  or  Its  annual  license 
card  of  any  regularly  licensed  motor  ve- 
hicle, trailer  or  semi-trailer,  not  more 
than  two  emergency  vehicles  of  weight 
oarrying  capacity  not  greater  than  that 
of  the  regularly  licensed  vehicle  upon 
the  payment  by  such  motor  carrier  of  an 
annual  fee  of  $5.00  for  each  alternate 
emergency  vehicle  described  on  said  annual 
license  card.  Only  one  of  such  three 
vehioles  as  shown  on  the  annual  license 
card  may  be  operated  in  the  State  at  any 
one  time.  ****•»»  »»»•»»«»»» 
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v»  i .V  * > > * > '•  » > * * * 

">  * m Provided,  however,  such  credit 
shall  not  apply  on  alternate  or  emer- 
gency vehicles." 


Article  V,  Section  9 of  the  Missouri  Constitution,  rela 
tlve  to  the  Governor  calling  an  extra  session  of  the  General 
Assembly,  roads  In  part  as  follows: 


"•»  * z On  extraordinary  occasions  lie 
nay  convene  the  General  Assembly  by 
proclamation,  wherein  he  shall  state 
specifically  each  loatter  concerning 
whioh  the  action  of  that  body  Is  deemed 
necessary." 


The  power  of  the  General  Assembly  at  extra  sessions  Is 
limited  by  Article  IV,  Section  55  of  the  Missouri  Constitu- 
tion, which  provides  as  follows: 


"The  General  Assembly  shall  have  no 
power,  when  convened  In  extra  session 
by  the  Governor,  to  act  upon  subjects 
other  than  those  specially  designated 
In  the  proclamation  by  which  the  session 
Is  called,  or  recommended  by  special  mes- 
sage to  its  consideration  by  the  Governor 
after  it  shall  have  been  convened." 


It  will  be  observed  that  the  Governor,  in  his  message, 
recommended  the  repeal  of  that  part  of  Subdivision  (e). 
Section  572G,  Laws  of  Missouri,  1943,  viz: 


"The  annual  license  fee  required  by  this 
article  Is  Intended  to  cover  only  the 
motor  vehicle  for  which  it  is  issued  and 
none  other;  **»■»»***»**»*  *" 


Hon.  Forrest  C.  Donnell 


-6- 


4-19-44 


Is  the  General  Assembly,  by  the  Governor's  message, 
limited  to  one  of  two  things:  either  to  repeal  the  above 
portion  of  Subdivision  (e),  or,  not  to  repeal  It?  We  are 
not  Inclined  to  the  view  that  such  a narrow  construction 
should  be  given  to  the  subject  that  the  General  Assembly  Is 
so  narrowly  limited  by  the  Governor’s  message. 

In  the  case  of  State  v,  Tippett,  317  Mo.  319,  296  S.  W, 
132,  the  constitutionality  of  a part  of  the  motor  vehiole 
law.  Extra  Session  1921,  page  103,  was  attaoked  on  the  ground 
that  a orlmlnal  statute  which  provided  that  it  was  a felony 
for  a driver  of  an  automobile  to  leave  the  scene  of  an  acoi- 
dent  without  reporting  to  a police  station  or  Judicial  offi- 
cer, was  a violation  of  Section  55,  Article  IV  of  the  Missouri 
Constitution  in  that  it  v/as  not  within  the  terms  of  the  Gov- 
ernor's message,  which  read  in  part:  "'The  subject  of  regu- 
lating or  licensing  motor  vehioles,  * » »"  wherein  the  court 
said,  1.  o.  136: 


"We  think  the  statute,  relative  to 
leaving  the  scene  of  accident,  is  com- 
prised within  the  tern  ’regulating*  as 
used  in  the  special  message,  Lauok  v. 
Reis,  supra,  defines  ’regulate,’  among 
others,  as  'to  direct  by  rule  or  restric- 
tion.* It  has  also  been  defined  as  'a 
rule  prescribed  for  conduct.’  Providing 
for  the  stoppage  by  the  operator  of  a 
motor  vehicle  after  injury  or  damage,  or 
the  reporting  of  the  same,  is  directing 
by  restriction  or  course  of  conduct  the 
operation  or  use  of  the  vehicle.  Tiiat 
It  proscribes  free  operating  after  an 
accident  and  prescribes  a punishment 
therefor  fails  to  limit  the  foroe  of  the 
term  ’regulating'  with  respect  to  motor 
vehicles.  In  view  of  the  recognized 
canon  of  construction  that  a statute  is 
not  to  be  held  unconstitutional,  unless 
clearly  so,  and  that  every  fair  and 
reasonable  intendment  in  favor  of  its 
constitutionality  is  presumed,  the  assign- 
ment Is  ruled  against  defendant." 
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What  was  said  by  the  Supreme  Court  In  the  Tippett  case 
was  later  affirmed  In  State  v«  . Johnson  (Ko.)  55  S.  , (2d) 
967,  1.  o.  963. 

We  have  read  the  opinion  of  the  Supreme  Court  In  the 
case  of  Ex  parte  Seward,  253  3,  W,  356,  299  Mo.  385,  wherein 
the  court  discusses  at  length  Section  55,  Article  IV  of  the 
Constitution,  with  particular  reference  to  the  word  "recom- 
mend" as  used  therein;  In  which  the  court  held  that  It  Is 
not  essential  to  use  that  word  In  a special  message  to  the 
Ooneral  Assembly,  although  It  Is  used  In  Section  55,  Article 
IV  of  the  Constitution.  The  court  held  that  it  is  there 
used  In  the  sense  that  a certain  subject  matter  is  committed 
or  entrusted  to  the  Legislature  for  its  consideration. 

In  the  matter  under  consideration,  when  the  Governor 
used  the  expression  "I  hereby  recommend  the  repeal  of  the 
provision.  In  Sub-division  (e)  of  Section  5728,.  * » *"  it 
called  the  attention  of  the  General  Assembly  to  said  sub- 
division of  Section  5728  and  did  not  necessarily  limit  it 
to  a repeal  or  non-action  in  reference  to  same. 

The  Oovemor' s message  clearly  informed  the  General 
Assembly  that  Jie  desired  legislation  relative  to  motor  ve- 
hicle license  fees,  and,  while  the  Legislature  did  not  change 
the  statute  in  exaotly  the  manner  suggested  by  the  Qovemor, 
it  reasonably  came  within  the  terms  of  the  message.  By  his 
special  message  the  Governor  submitted  and  entrusted  to  the 
General  Assembly  the  subject  of  amending  particular  portions 
of  Section  5720.  We  think  that  the  language  in  the  message 
was  stated  to  the  General  Assembly  with  sufficient  speoifio- 
ness  as  required  by  Article  V,  Section  9 of  the  Liissourl  Con- 
stitution, and  the  General  Assembly  was  authorized  to  act, 
and  did  act,  upon  the  subject  within  the  limitations  of 
Article  IV,  Section  55  of  the  liissourl  Constitution. 

There  Is  no  rule  of  law  more  firmly  established  in  our 
Jurisprudence  than  that  a statute  is  not  to  be  held  unconsti- 
tutional, unless  clearly  so,  and  every  reasonable  intendment 
in  favor  of  constitutionality  is  presumed. 

In  11  American  Jur, , under  the  subject  of  "Constitution- 
al Law,"  Seotion  92,  page  719,  it  is  stated; 


"In  all  instances  where  the  court  exeroises 
its  power  to  invalidate,  the  conflict  of 
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the  statute  with  the  Constitution 
must  be  irreconcilable,  •*  * » * * 


The  same  text.  Section  120,  page  776,  reads: 


"The  basic  principle  whioh  underlies 
the  entire  field  of  legal  concepts  per- 
taining to  the  validity  of  legislation 
is  that  by  enaotment  of  legislation,  a 
constitutional  measure  is  presumed  to 
be  created.  In  every  case  where  a 
question  is  raised  as  to  the  constitu- 
tionality of  an  act,  the  court  employs 
this  doctrine  in  scrutinizing  the  terms 
of  the  law.  In  a great  volume  of  cases 
the  courts  have  enunciated  the  fundamen- 
tal rule  that  there  is  a presumption  in 
favor  of  the  constitutionality  of  a 
legislative  enaotment." 


As  supporting  tills  statement  in  the  text  a legion  of 
cases  are  cited  from  the  United  States  courts  and  from  prac- 
tically every  state  of  the  Union,  including  more  than  twenty 
from  the  courts  of  Missouri.  It  is  our  Judgment  that  the 
Supreme  Court  of  Missouri  would  hold  that  House  Bill  No.  15 
is  constitutional  and  that  it  was  passed  with  due  regard  to 
Article  V,  Section  9 and  Article  IV,  Section  55,  of  our 
Constitution. 


B 

"If  the  Sixty-Second  General  Assembly  in 
extra  session  did  not  have  power  to  en- 
act said  above  quoted  language,  is  said 
language  severable  from  the  other  pro- 
visions of  said  House  Bill  Ho.  15?" 


Since  it  is  our  opinion  that  the  Sixty-Second  General 
Assembly  in  extra  session  had  the  power  to  enact  this  legis- 
lation it  is  unnecessary  for  us  to  answer  question  B in  your 
letter. 
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CONCLUSION 


It  is,  therefore,  our  opinion  that  the  amendments  to 
Section  5728,  Senate  Bill  llo.  49,  Laws  of  Mis  sour  i,  1943, 
page  064,  as  made  by  the  General  Assembly  in  its  special 
session  in  Maroh  1944,  by  Ilouse  Bill  No,  15,  came  within 
the  terms  of  the  Governor’s  Special  Message  of  March  15, 
1944,  and  were  constitutionally  adopted. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


'iTjy 

Attorney-General 
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©FflGhiCj ) Compensation  of  State  Service  Officer  may  not  be  increased 
during  present  term  to  $3600.00  as  provided  by  House  Bill 
No.  28,  62na  General  Assembly. 


May  3,  1944 


Honorable  Forrest  0,  Connell 
Governor 

State  of  Missouri 
Jefferson  City,  Missouri 


Your  -excellency* 


Tills  is  an  acknowledgment  of  your  letter  of  May  1,  re- 
questing an  opinion  from  this  office.  The  full  text  of  such 
letter  ia  as  follows* 

"Section  15086  of  H.  B.  74  of  the  Sixt., -Leoond 
General  Assembly  In  regular  session  (Laws  of 
Missouri  of  1943,  page  G44)  reads  in  purt  as 
follows : 

"'a  x * The  compensation  of  the  state  service 
officer  shall  bo  twenty-four  hundred  dollars 
(v2400.u0)  por  annum  with  allowances  for  ex- 
penses of  telephone,  tolograph,  travel,  print- 
ing, binding,  stationery,  postage,  and  miscel- 
laneous other  exponceu  incidental  to  the 
oporation  of  suoh  office.  ■»  ,n 

"House  Bill  No.  28  of  the  Sixty-Second  General 
Assembly  in  extra  session  repealed  Section 
15084,  Revised  Statutes  of  Missouri,  1939,  and 
Section  15086,  Lav.s  of  Missouri,  1943,  pages 
643  and  644,  relating  to  the  State  Service 
Officer,  Ills  duties,  authority,  compensation, 
employees,  assistants  and  expenses,  and  enacted 
in  lieu  thereof  eight  new  sections  to  be  known 
as  Sections  15084,  15086,  15086  A,  15086  B, 

15086  C,  15086  D,  15036  12,  and  15086  F,  relating 
to  the  same  subject. 

"Section  15QS6-A  of  said  .House  Bill  No.  20  roads 
as  follows: 
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"•The  salary  of  tjie  State  Service  Officer  shall 
not  oxc  od  the  sum  of  .,3, 600.00  per  year,  and 
the  salaries  of  the  assistants,  attorneys,  con- 
sultants, clerks,  stenographers  anc  employees 
shall  be  determined  and  fixed  by  the  State  Service 
Officer,  subject  to  the  approval  of  the  Governor. * 

"Your  opinion  is  respectfully  i*equested  on  the 
followin’  questions 

"May  the  sal  ry,  of  the  person  who  is  now 
and  has  been  serving  as  { tato  Service 
Officer  since  a period  prior  to  the  enact- 
ment of  said  House  bill  No.  28,  be  increnBod 
to  an  amount  which  is  more  than  ^2400.00  per 
annum? 

"There  is  enclosed  herewith  copy  of  said  House 
Bill  No.  28." 


Section  8 of  article  XI V of  the  Missouri  Constitution 
provides : 

"The  compensation  or  fees  of  no  .':tato,  county 
or  municipal  officer  3hali  be  Increased  during 
his  term  of  office;  nor  shall  the  torm  of  any 
office  bo  extended  for  a longer  period  than  that 
for  which  3uch  officer  was  elected  or  appointed." 

This  provision  applies  to  all  officers  who  are  elected 
or  ap  olntod  for  a definite  terra  of  office  and  whose  compensa- 
tion or  salary  has  been  fixed  by  statute.  State  ex  rel.  v. 
Smitn,  87  Mo.  158;  Givens  v.  Javless  county,  107  Mo.  603; 
Callaway  County  v.  Henderson,  119  Mo.  32. 

; action  15063,  R.  S.  Mo.  1939,  provides: 

"That  upon  this  article  beoociing  effective  tlie 
governor  of  the  State  of  Missouri,  by  and  with 
the  advice  and  consent  of  the  senate,  shall 
appoint  a state  service  officer,  who  shall  have 
served  in  the  military  forces  of  the  United 
Statos  of  America  and  who  iias  been  honorably 
discharged  therefrom.  Ahat  said  officer  shall 
hold  office  for  a term  of  four  years  and  shall 
be  subject  to  removal  by  the  governor  for  cause 
anu  said  officor  shall  be  undar  the  adjutant 
general. * 
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It  will  o0  noted  that  the  state  service  officer  und  r 
this  soction  Is  appointed  for  a definite  term  of  four  years 
and  Is  removaolo  for  cause  and  not  merely  at  ploasure. 

Section  15086,  R.  S.  Mo,  1939,  and  as  rape  led  by  Laws 
of  Missouri,  1943,  page  644,  provides  the  state  service  officer 
with  a salary  of  ^2490. 00  per  annum.  Soction  15086A  of  house 
Bill  28  of  the  Sixty-second  General  Assembly  In  Extra  Session, 
repealod  i ootlon  13086  and  provided  the  state  sorvloo  officer 
with  a salary  of  not  exceeding  ,3600.00  por  annum. 

The  state  service  officer  la  clearly  such  an  officer  as 
would  come  within  the  Inhibition  of  Article  XIV,  Section  8, 
above  quoted.  Re  has  a definite  terra  and  Is  removaolo  for  cause, 
ills  salary  therefore  cannot  be  increased  during  his  term  unless 
he  could  bo  said  to  come  within  the  exception,  that  where  new 
duties  are  provided  additional  compensation  may  be  allowed  for 
those  new  duties. 

It  will  be  necessary  to  compare  the  duties  under  the 
former  law  with  those  under  the  new  law  to  determine  whether 
the  situation  hero  comes  within  the  exception. 

L.ectlon  15084,  R.  b.  *;o.  1939,  prescribes  the  duties  of 
the  state  servico  officer  as  follows} 

"The  officer,  immediately  after  his  appointment, 
and  each  succeeding  officer,  shall  familiarize 
himself  with  all  laws,  both  federal  and  state, 
relating  to  the  rights  of  ox-sorvloe  men  and  their 
dependents.  That  said  service  officer  shall  dis- 
seminate among  veterans  of  all  wars  living  in  the 
state  of  Missouri  Information  concerning  their 
rights  under  the  laws  of  the  United  rtates  and  the 
rule  and  regulations  of  the  United  States  veterans 
bureau;  shall  aid  all  veterans  and  their  dependents 
residing  in  the  state  of  Missouri  in  properly  pro- 
paring, presenting  and  prosecuting  thoir  claims 
for  compensation,  pensions.  Insurance,  hospital- 
ization, rehabilitation,  and  all  othor  matters  In 
which  they  may  have  a claim  for  on  award  against 
the  United  States  or  any  state,  and  shall  prose- 
cute said  claims  to  conclusion,  and  shall  aid  the 
United  States  veterans  bureaus  In  properly  adjust- 
ing all  such  claims." 


Honoraole  For  . os  t o.  ^onnoll 


-4- 


ay  d,  1944 


Seotlon  lbG84  of  House  bill  28 , states  hie  duties* 

''Tne  State  Service  Officer  and  all  subordinates 
find  employees  of  said  f'tate  Service  Officer 
sliall  familiarize  thomaelves  with  all  laws, 
both  federal  and  state,  relating  to  the  rights 
of  ex-service  men  and  women,  their  le  al  repre- 
sentatives and  dependents.  Tho  said  State 
Service  Officer  shall  aid  and  assist  veterans 
of  all  wars,  their  dependents  or  their  legal 
representatives.  He  shall  promote  and  super- 
vise the  dissemination  by  all  available  means, 
information  concerning  the  rights  of  veterans 
of  all  wards,  thoir  legal  representatives  and 
dependents,  in  the  State  of  Missouri,  under 
tho  laws  of  the  United  States  and  the  rules 
and  regulations  of  all  the  soveral  United  States 
veterans'  bureaus,  boards,  commissions  or  other 
United  States  aepartients  or  authorities  which 
are  or  may  be  in  any  manner  concerned  with  the 
interest  and  welfare  of  voterana  anu  thoir  de- 
pendents; anu  shall  aid  and  assist  all  veterans, 
their  1 jgal  representatives  and  dependents, 
living  in  the  State  of  Missouri,  in  preparing, 
presenting  and  prosecuting  tho  claims  of  such 
veterans  for  compensation,  pensions,  insurance 
benefits,  hospitalization,  rehabilitation,  and 
in  all  other  matters  in  which  they  may  have  a 
claim  against  the  United  States  of  America  or 
any  State  arising  out  of  or  connected  with 
their  service  in  the  Military  forces  of  the 
United  States  of  America,  and  in  prosecuting 
such  claims  to  their  conclusion,  when  author- 
ized and  empowered  to  do  so  by  such  veterans, 
their  legal  representatives  or  dependents. 

Tile  said  state  Service  Officer  shall,  in  his 
discretion,  have  the  right  to  be  deslgnatod  us 
tiie  attorney  in  fact  by  proper  written  powers 
of  attorney  executed  by  such  veterans,  their 
legal  representatives  or  dependents,  to  accom- 
plish the  purposes  in  this  act  specified.  He 
shall  be  authorized  to  accept,  in  carrying  out 
the  purposes  of  this  .ot,  and  for  no  other 
purpose,  grants  of  services,  personnel  or  money 
from  any  Federal  agency,  or  any  political  sub- 
division of  tho  state,  or  from  any  organization 


ilonoraoie  Forrest  C»  .donnoil 


-5— 


May  3,  1944 


4 


or  volunteer  agency  desiring  to  participate 
in  the  work  of  said  department,  xt  shall  he 
the  duty  of  the  State  Service  Officer  and  hie 
assistants,  to  cooperate  with  the  several 
offices  of  the  United  States  Bmploymant  Ser- 
vice, the  United  States  Veterans*  Adminis- 
tration, and  all  other  federal  and  staoe 
offices  legally  concerned  with  and  interested 
in  the  welfare  of  veterans  and  their  depend- 
ents • •‘he  tate  Service  Officer  shall  accept 
an.,  receive  for  distribution  and  shall  dis- 
tribute any  federal  or  state  funds  which  are 
available  or  may  hereafter  become  available 
for  veterans  of  the  Military  Forces  of  the 
United  States  of  America,  and  if  a oond  oe  re- 
quired as  a condition  to  securing  such  fund 
or  funds,  the  State  Service  Officer  shall  ex- 
ecute such  bond  or  bonds  as  may  be  so  required," 

The  provisions  of  the  two  sections  are  subs ta.it lally 
the  same  as  to  uuties.  Under  the  now  section  the  officer  is 
empoworod  to  accoot  money  from  the  Federal  government  and 
other  agencies  to  aid  in  carrying  out  the  purposes  of  this 
act.  It  could  hardly  oe  safu  lliaT  tiiTs  imposes  a new  duty 
upon  the  officer.  It  might  even  be  argued  that  the  now  law 
somewhat  restricts  his  duties.  Under  tho  former  law  the 
officer  was  bounu  to  prepare,  prosecute  anu  present  claims, 
anu  shall  prosecute  said  claims  to  conclusion.  Under  the 
new  section  ho  must  prosecute  the  claims  to  conclusion  when 
authorized  and  empowered  to  do  so  by  such  veterans,  their 
legal  representatives  or  dependents. 

It  should  al:  o bo  pointed  out  that  the  compensation 
provided  for  by  House  Bill  2B  merely  says,  "not  exceeding 
^3600.00."  There  i3  certainly  no  specific  provision  for 
additional  compensation  for  additional  duties  or  even  any 
mandatory  requirement  that  additional  compensation  be  paid. 
In  cases  where  the  courts  have  held  the  exception  to  the 
constitutional  provision  to  be  applicable  because  additional 
duties  were  proscribed  there  was  always  a specific  provi- 
sion for  additional  compensation  for  that  particular  duty 
anu  not  merely  a provision  for  a general  increase  in  salary. 
See  i:tate  ox  rel.  v.  allcer,  97  iio.  162;  Cunningham  v.  Ky., 
165  Mo.  270;  Ttate  ex  rel,  v.  Sheehan,  269  o,  421, 
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CONCLUSION. 


It  is  therefore  the  opinion  of  this  office  that 
the  salary  of  the  State  Service  Officer  may  not  be 
increased  during  his  present  term  to  3600.00  under 
House  Bill  23,  Sixty-3econd  General  Assembly  in  hxtra 
Session . 


Respectfully  submitted 


ROY  McKlT  HICK 

Attorney  General  

KO cil'j Rf  J . LAN  .-‘.GAN 
Assistant  Attorney  General 


R.T^iLeC 


STATE  BUILDING  C0.ulKl.i3T.0N:  Circumstances  under  which  contracts 

may  be  let  on  a fee  basis. 


May  10,  1944 


Honorable  Forrest  u.  -jonnell 
Ex-offioio  Chainuan 
State  Building  Commission 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


We  are  in  receipt  of  your  letter  of  Kay  4,  1944,  as 
follows: 


"Enclosed  is  copy  of  letter  of  April  26 
from  neexio  und  Simpson  to  myself.  1 re- 
quest your  opinion  as  to  whether  the  work 
can  legally  be  done  by  tne  employment  of 
a responsible  contractor  on  a fee  basis." 

The  enclosure  dated  April  26,  1944,  to  whioh  you  refer, 
states  as  follows: 

"Enclosed,  two  copies  of  an  Agreement,  pro- 
viding for  professional  servioes  to  be 
renuereu  by  us  in  connection  with  Repairs 
to  the  Psychiatric  Clinic  Buildin^,  State 
Hospital  No.  4,  Farmington,  Missouri.  This 
is  urawri  on  tne  some  basis  ana  1b  similar  in 
form  to  our  agreement  for  professional  ser- 
vioes for  repairs  to  the  Custodial  Buildings 
at  Marshall,  Missouri. 

"At  the  meeting  of  the  Commission  on  April 
10,  1944,  Mr.  Keene  explained  the  problems 
involved  in  specifying  exaot  limitations  of 
tne  extent  of  the  work  to  be  uone  in  making 
repairs,  und  inquired  if  the  work  could  le- 
gally be  done  by  the  employment  of  a re- 
sponsible contractor  on  a fee  basis.  The 
work  under  such  an  arrangement  would  be  con- 
sidered us  building  repairs. 
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"He  Is  of  the  opinion  that  there  was  an 
expression  by  one  member  or  the  commie- 
slon  that  suoh  a oontraot  might  be  le- 
gally made.  Is  this  correct?  Tne  method 
of  letting  a oontraot  will  determine  the 
requirement  or  plans,  specifications  and 
other  documents." 

The  question  presented  is  whether  the  State  Building 
Commission  may  employ  a responsible  contractor  to  make  re- 
pairs to  one  or  the  eleemosynary  institutions  on  a fee  basis. 

Seotion  6,  Laws  or  Missouri,  extra  Session,  19S3-19S4, 
page  110,  provides  the  manner  in  which  oontraots  shall  be 
made  by  the  State  Builuing  commission  ror  repairs  to  any  one 
or  tne  eleemosynary  or  penal  institutions,  in  part,  as  fol- 
lows: 


"The  commission  is  authorized  turn  alreoted 
in  the  name  or  the  State,  by  saiu  commis- 
sion, to  make  and  exeoute,  alter  said  plan 
or  plans  shall  have  been  adopted  and  ap- 
proved us  aroresald,  a oontraot  or  oontraots 
in  writing  lor  the  construction  or  said  re- 
pairs, remodeling,  rebuilding  or  construc- 
tion or  each  or  the  improvements  or  addi- 
tions to  be  made  to  any  one  or  the  said 
eleemosynary  or  penal  institutions.  A sep- 
arate oontraot  or  oontraots,  in  the  discre- 
tion or  the  commission,  may  be  made  lor  the 
improvements  or  or  auditions  to  eaoh  or  said 
institutions;  or  the  commission  may  divide 
the  work  into  uppi'oprlate  classes  ana  make 
separate  contracts  as  to  either  or  them,  as 
it  may  ueern  most  advisable  and  for  the  best 
interests  of  the  State,  and  all  oontraots 
r or  the  oonstruotion  or  any  of  said  improve- 
ments, or  auditions,  or  for  designated  classes 
of  the  work  thereof,  shall  be  let  to  the  low- 
est and  best  bidders  therefor;  but  no  oontraot 
or  oontraots  shall  be  let  to  an  amount  in  ex- 
cess of  the  funds  available  therefor  and  any 
oontraot  in  excess  of  available  funds  snail 
be  void.  No  work  oxoeeuing  in  amount  the  sum 
of  One  Thousuna  Dollars  1*1,000)  shall  be  let 
unless  sealed  bids  therefor  be  advertised  In 
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two  uaily  newspapers  or  general  ciroulu- 
tlon  in  tuls  State,  tile  First  publication 
tuereof  to  be  not  less  tnan  tnirty  (aO) 
uays  bei'ore  tiie  day  on  which  the  bids  are 
to  be  opened;  all  bias  r«oeiveu  by  the  com- 
mission may  bo  rejected  by  it.  * 4 * " 

The  above  statute  is  silent  us  to  the  type  of  construo 
tlon  oontraot  that  may  be  used  in  awaruing  a contract  for  re 
pulrs.  It  does  state,  however,  that  a contract  must  be  let 
to  the  "lowest  and  best  bidders." 

In  considering  the  purpose  of  this  latter  phrase,  the 
Kentuoky  Court  of  Appeals  in  the  oaso  of  H.  G.  YYilmott  Coal 
Co.  v.  state  Purchasing  Commission,  o4  a.  W.  (2a.)  664,  1.  o. 
dob,  said: 


"a  study  of  this  statute  discloses  that  its 
underlying  purpose  is  to  enoourage  competi- 
tive bidding  to  the  end  that  supplies  for 
aepartments  ana  institutions  of  the  govern- 
ment may  be  secured  at  tne  most  favorable 
prices.  Obviously  in  enacting  It,  the  Legis- 
lature had  in  mind  the  welfare  of  the  publio 
and  not  that  of  tne  inalvidual  seeking  to  sell 
supplies  to  tne  state." 


In  the  case  of  Cpitcaufsky  v.  State  iiiohway  Commission 
159  S.  YV.  (2d)  547,  1.  c.  651,  the  Supreme  Court  of  Missouri 
in  construing  a provision  requiring  u contract  to  be  let  to 
the  lowest  responsible  binder,  said: 

" * * * .*s  stated  in  the  Diamond  case  ( 69 
..inn.  46,  9o  N.  912,  61  L.  R.  a.  446),: 

•The  law  is  well  settled  thut  where,  as  in 
this  case,  municipal  authorities  oon  only  let 
a oontraot  for  publio  work  to  the  lowest  re- 
sponsible bidder,  the  proposals  and  specifica- 
tions therefor  must  be  so  frameu  us  to  permit 
free  and  full  competition.  Nor  con  they  en- 
ter into  a contract  * * * containing  substan- 
tial provisions  beneficial  to  him,  not  in- 
cluded in  or  oontemplatea  in  the  terms  and 
specifications  upon  which  bias  were  invited. 

The  oontraot  must  be  the  oontraot  offered  to 
tne  lowest  responsible  bidder  by  advertise- 
ment.* Tnia  is  not  new  uootrine  in  Missouri. 
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See  United  Construction  Go.  v.  st.  Louis, 
o34  MO.  1006,  1020,  1021,  69  3.  W.  2d  6o9 , 

646  (6)." 

Tne  purpose  of  the  above  statute  is  obviously  to  en- 
courage public  bidding  so  that  the  work  may  be  done  with 
the  least  possible  expenditure  ol'  publio  funds. 

To  award  the  oontraot  lor  repairs  on  a Tee  basis  purely 
and  eliminate  competitive  blueing  for  the  work  would  be  dear- 
ly violative  or  the  purpose  ana  the  clear  terms  of  the  stat- 
ute. 


This  should  not  be  construeu,  however,  as  prohibiting 
the  use  ol’  such  common  types  of  builuing  contracts  as  "Cost — 
Plus"  or  "Cost — Plus— a— Fixed — Fee"  contracts  where  the  con- 
tractor is  reimbursed  for  the  oosts  or  labor,  materials,  eto., 
by  the  owner  ana  receives  a lixed  l’ee  as  his  proi'it  or  gain. 
The  determining  lector  is  whether  the  oontraot  provides  lor 
competitive  blading  within  the  terms  or  the  statute. 

The  statute  further  provides  that  "no  oontraot  or  oon- 
traots  shall  be  let  to  on  amount  in  excess  or  the  funus  avail- 
able tnerefor  and  any  contract  in  exoess  or  available  runus 
shall  be  void." 

To  award  a oontraot  on  a fee  basis,  without  regard  to 
the  I’unds  available,  would  also  be  directly  violative  of  the 
terms  of  the  above  statute. 

We  are  not  advised  as  to  the  proposeu  amount  to  be 
spent  for  repairs,  but  we  ausire  also  to  oull  attention  to 
the  fact  that  no  work  in  exoess  of  v1000  may,  unaer  the  stat- 
ute, be  let  without  advertisement. 


CONCLUSION 


From  the  foregoing,  we  are  of  the  opinion  that  the  State 
Building  Commission  may  not  employ  a contractor  to  make  repairs 
to  one  of  the  eleemosynary  institutions  on  a purely  fee  basis 
unless  (1)  said  fee  to  be  charged  by  the  contractor  has  first 
been  determined  by  competitive  bidding  as  being  the  lowest  and 
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best  bid  ana  (2)  the  oost  to  the  State  will  not  be  in  ex- 
cess of  the  funds  available. 


Respectfully  submitted 


MAX  WASHERMAN 

assistant  attorney  General 


APPROVED: 


iiOY  McKPmiOK 
Attorney  General 


MW:  HR 


DiSI*oIENCY  APPROPRIATIONS: 


Invalid  when  passed,  to  sacxaxjf 
claims  arising  out  of  a oontraot 
or  agreement  made  in  violation  of 
the  State  Budget  Act. 


May  19,  1944 


FILED 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Your  excellency: 


Recently  you  requested  the  opinion  of  this  department, 
which  request  is  as  follows: 

"a  letter,  dated  July  oO,  194o,  aduressed 
To  the  House  of  Representatives  of  the 
Sixty-seoona  General  Assembly  of  the  State 
of  Missouri,  fro*-  myself,  wnioh  letter  ac- 
companied House  Bill  No.  657  of  said  Gen- 
eral j.ssembly,  reads  in  part  as  below  quoted: 

" *i J.thougn  there  are  approved  the  following 
items,  namely: 

(a)  the  appropriation  of  the  sums  set 
forth  in  Section  6,  aggregating 
Three  Thousand  Seven  Hundred  Eigh- 
teen Dollars  and  Ninety-One  Gents 
1*0,718.91); 

(b)  the  appropriation  of  the  sum,  set 
forth  in  Seotion  15,  of  Eleven 
Thousand  four  Hundred  Twenty-Two 
Dollars  and  Forty-Three  Cents 

422. 45); 

( o ) the  appropriation  of  the  sum,  set 
forth  in  Seotion  18,  of  One  Hun- 
dred seventy-Two  Dollars  ana  Eighty- 
Eight  Cents  1*172.88);  * * * 

(e)  the  appropriation  of  the  sum,  set 
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forth  In  Seotlon  24,  of  Nineteen 
Thousand  ifive  Hundred  forty-Nine 
Dollars  and  Ninety-Ei^ht  Cents 
l Vl®. 549.98); 

If)  the  appropriation  of  tne  sum,  set 
forth  in  .Section  4o,  of  Thirty- 
Two  Thousand  Three  Hundred  Twenty- 
Three  Dollars  and  iii&hty-Nins  Cents 

( y02  , o25  . cit'  ) J 

It)  the  appropriation  of  the  su m,  set 
forth  in  Section  50,  of  Five  Thou- 
sand Dollars  ( *■*> ,000.00), 

"♦I  have  the  assurance  of  the  3tate  Auditor 
that  a warrant  will  not  be  issued  by  him  for 
any  part  or  ull  of  the  sum  appropriated  by 
any  one  of  suid  Sections  6,  15,  lb,  22,  24, 

43  or  50  respectively  until  and  unless  either 
(a)  it  shall  have  been  adjudged  by  the  supreme 
Court  of  Missouri  that  such  warrant  should  be 
issued  or  (b)  there  shall  have  been  delivered 
to  the  State  auditor  the  written  opinion  of 
the  Attorney-General  of  the  State  of  Missouri 
taut , under  the  law,  suoh  part  or  all  respec- 
tively of  suoh  sum  so  appropriated  ouu  be  re- 
covered by  suit  from  the  state  of  Missouri.' 

"Your  opinion  is  respeoti  uily  requested  on  the 
following  question: 

"Can  part  or  all  respectively  of  the  sums  so 
approprlateu  by  Seotionu  6,  15,  lb,  24,  43  or 
50  of  said  House  Bill  No.  657  be  recovered  by 
suit  from  tne  btate  of  Missouri?" 


The  items  mentioned  are  ueflolenoy  appropriations  passed 
by  tne  Sixty-Seoonu  General  assembly.  Item  (a)  represents 
*5, 718.91  approprlateu  for  the  relief  of  oertuin  officers  and 
inaividuals  for  the  apprehension  of  criminals;  item  (b)  con- 
cerns an  appropriation  in  the  amount  of  vll,422.4o  for  the  pur- 
pose of  paying  accounts  for  the  year  1940  of  the  state  Cancer 
Commission  Hospital;  item  (o)  refers  to  an  appropriation  of 
f 172.88  to  pay  the  accounts  of  tae  .uabulmino  , uax  for  1942; 
item  (e)  relates  to  *.19,549.98  appropriated  to  satisfy  defl- 
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olenoles  In  connection  with  lioenae  plates;  Item  (f)  deals 
with  ua  appropriation  of  4b2,b2b.d9  for  tne  relief  of  per- 
sons, firms  unu  corporations  beoause  of  cattle  slaughtered 
as  reactors  to  Bang's  disease  tests  In  the  period  ooioaeno- 
lno  January  1,  1941,  and  ending  Deoember  bl,  1942;  and  Item 
( g ) refleots  an  appropriation  In  tne  sum  of  £5,000.00  for 
the  relief  of  the  city  of  Chlllioothe,  I.'lssouri,  for  ser- 
vices rendered  the  State  Industrial  Home  for  Girls  In  that 
olty  In  connecting  Its  publlo  sewer  system  with  the  private 
sewer  service  of  such  none.  The  total  amount  of  the  above 
Items  Is  *72,180.09. 

This  department  has  heretofore  ruled  that  the  General 
Assembly  may  not  effectively  appropriate  funds  to  satisfy 
contractual  obligations  lnourreu  by  a department  or  offloar 
of  tne  state  at  a time  when  there  were  not  sufficient  un- 
encumbered oash  balanoes  in  the  treasury  to  the  oreult  of 
the  appropriated  funds  from  wnioh  the  obligations  are  to  be 
paid,  ana  by  x*eason  of  the  provisions  of  the  Bt&te  Budget 
Law  (Article  1,  Chapter  7b,  B.  d.  ho.  19b9)  and  section  48 
of  , article  4 of  tne  Constitution.  The  above  ruling  is  rep- 
resented by  oopiea  of  opinions  here  enclosed. 

This  office  on  January  bl,  194a,  held  that  the  defi- 
ciency appropriation  to  pay  the  tuition  of  certain  negro 
students  was  valid  beoause  such  tuition  charges  were  cot 
claims  founded  upon  an  agreement  or  oontraot.  A copy  of 
that  opinion  is  likewise  undo  sod. 

It  is,  therefore,  apparent  to  us  that  the  proposition 
subiJiltted  hinges  upon  the  following  two  elements,  namely, 

(1)  do  the  appropriations  In  question  seek  to  satisfy  a 
claim  based  upon  an  authorized  agreement  or  oontraot,  and 

(2)  if  based  upon  such  agreement  or  oontraot,  were  sufficient 
unexpended  and  unencumbered  funds  available  by  reason  of  an 
appropriation  aot  sufficient  to  satisfy  suoh  contracts  or 
agreements  at  the  time  of  their  creation? 

If  the  appropriations  in  question  are  for  tne  purpose 
of  paying  claims  not  authorized  by  the  substantive  law,  then 
such  appropriations  fail  by  force  of  the  constitutional  pro- 
vision regardless  of  the  Budget  ^ot.  The  authority  for  this 
statement  m y be  found  in  the  last  mentioned  opinion  of  this 
offloe.  On  the  other  hand,  if  the  obligations  are  sanctioned 
by  our  law  and  not  bottomed  upon  a oontraot  or  agreement,  then 
such  appropriation  or  appropriations  would  be  valid  irrespec- 
tive of  the  Budget  .kt  provisions.  However,  if  the  approprla- 
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tlons  seek  to  satisfy  obligations  prescribed  by  law  but  aris- 
ing out  of  oontraots  or  agreements,  and  If  at  tbe  time  suoh 
agreements  or  oontraots  were  made  there  were  not  sufficient  un- 
expended oash  balances  In  the  treasury  to  the  orealt  of  appro- 
priated funds  to  sutlsfy  suoh  obligation  or  obligations,  then 
the  deficiency  appropriations  are  of  no  effeot. 

An  examination  of  the  various  statutory  provisions  re- 
specting the  various  Items  mentioned  In  the  request  results 
In  the  oonolusion  that  the  respective  obligations  for  which 
the  questioned  appropriations  were  enacted  were  authorized  by 
the  substantive  law  but  grew  out  of  contracts  or  agreements. 

The  statutes  are  not  here  oitea  due  to  their  number  and  length. 

We  are  not  unmindful  that  Seotlon  8378,  K.  S.  Mo.  1939, 
requires  the  Secretary  of  State  to  procure  lloense  plates  from 
the  Department  of  Penal  Institutions.  The  Deportment  of  Penal 
Institutions  is  required  to  furnish  suoh  at  a prioe  that  will 
not  exoeed  tne  open  market  prioe  and  at  not  less  than  the  manu- 
facturing cost.  Section  8988,  a.  flU  Ho.  1939,  requires  the  dis- 
position of  prison  produced  articles  at  a profit  to  the  state. 
Thus  the  prioe  for  manuf  aoturing  license  plates  is  set  by  a con- 
tract or  agreement  and  tne  obligation  sounds  in  contract. 

3lnoe  two  of  tne  enclosed  opinions  were  written,  the 
Supreme  court  of  Missouri  has  had  under  consideration  Seotlon 
48  of  .kTtiole  4 of  tne  Constitution.  In  tne  oase  of  .;hlte  v. 
Jones,  177  3.  W.  (2d)  603,  that  court  in  passing  upon  the 
rental  of  certain  lands  by  the  Board  of  Managers  of  the  State 
Eleemosynary  Institutions  for  a longer  period  than  the  life 
of  the  appropriation  act,  held  suoh  lease  void,  and  ruled, 

1.  o.  606: 


"Section  48  of  „rt.  4 of  the  Constitution 
of  Missouri,  relied  upon  by  appellants,  ex- 
pressly prohibits  the  General  assembly  from 
authorizing  the  payment  of  any  claim  here- 
after created  against  the  state  under  any 
agreement  or  oontraot  made  without  express 
autnority  of  law  and  provides  that  all  suoh 
unautnorlzed  agreements  or  oontraots  shall 
be  null  and  void.  While  Seotlon  14590,  supra, 
expressly  authorizes  the  state  purchasing 
a^ent  to  negotiate  leasee,  there  Is  no  ex- 
press authorization  for  him  to  incur  obliga- 
tions for  rentals  or  otherwise  that  will  fall 
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duo  and  become  payable  alter  tlie  lapse 
of  two  years  from  the  date  of  the  pas-  • 
sage  of  the  appropriation  out  of  which 
said  indebtedness  Is  to  be  paid.  The 
second  clause  of  Section  46,  ^rt.  4,  for- 
bids the  payment  of  a olaira  under  an  il- 
legal contract,  meaning  In  this  oase  any 
contract  or  lease  entered  Into  contrary 
to  the  terms  ana  provisions  of  Seo.  9265, 
supra,  and  of  Chupter  105,  supra.  See 
Sager  v.  State  Highway  Commission,  549 
1IO.  541,  546,  160  S.  W.  2d  757,  759." 


The  decision  of  State  ex  rel.  Averlll  v.  Smith,  175  s.  W. 
(2d)  851,  deals  with  an  appropriation  made  to  a board  to  pay 
olaims  Incurred  soon  after  Its  creation  and  at  a time  when  It 
had  no  appropriation.  The  oourt  held  that  the  budget  and  pur- 
chasing agent’s  acts  did  not  apply,  cut  used  the  following 
language,  1.  o.  855: 


" * * * No  doubt,  after  sufficient  time 
has  elapsed  to  enable  the  board  to  comply 
with  the  time  table  set  up  by  the  budget 
act  and  the  conflict  disappears  the  board 
will  come  within  Its  terms,  but  the  budget 
act  does  not  apply  to  the  obligations  here 
Involved  nor  In  any  way  affeot  their  legal- 
ity.” 


It  may  be  oontendea  that  notwithstanding  the  provisions 
of  the  Constitution  and  the  Budget  Act,  and  inasmuch  as  the 
State  received  the  benefit  of  supplies  and  services,  u moral 
obligation  exists  to  compensate  therefor,  and  that  the  Legisla- 
ture properly  passed  these  defloienoy  appropriations  to  oomply 
with  that  moral  obligation. 

The  Justification  of  moral  obligation  was  urged  In  the 
oase  of  Donovan  v.  Kansas  City,  175  3.  W.  (2d)  874  (see  179 
5.  W.  (2d)  108),  wherein  re oovery  was  sought  for  supplies  sold 
Kansas  City  in  a manner  that  did  not  oomply  with  its  charter 
and  statutory  provisions.  In  passing  upon  this  argument,  the 
Supreme  Court  said,  1.  c.  885: 
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* * * * The  principle  is  not  applied 
when  counter  to  paramount  principles  of 
law.  ♦ * *« 


The  above  cited  oases  apparently  lend  support  to  the 
▼lews  expressed  by  this  department. 

In  the  final  analysis  the  problem  is  a question  of  fact, 
viz.:  At  the  time  of  the  creation  of  the  claims  now  sought 
to  be  satisfied  from  the  appropriation  items  in  question,  was 
there  a sufficient  unencumbered  cash  balance  In  an  appropria- 
tion account  out  of  which  suoh  obligations  then  could  have 
been  satisfied?  If  the  answer  is  In  the  negative,  then  re- 
covery cannot  be  had  from  the  State. 

Information  securea  from  the  Auditor's  Office  Indicates 
that  sufficient  data  does  not  exist  in  that  offioe  upon  which 
the  faot  may  be  determined  with  certainty.  The  Attorney  Gen- 
eral does  not  know  when  the  claims  were  incurred,  and,  of 
course,  does  not  miov>  what  unenoumoered  cash  balance,  if  any, 
existed  in  the  various  appropriation  funds  of  the  several 
offices  and  departments  here  involved  at  any  particular  time. 

The  difficulty  confronting  this  offioe  may  be  Illus- 
trated in  the  following  manner:  The  Cancer  Hospital  defi- 
ciency appropriation  Involves  Items  of  equipment  and  supplies 
purchased  in  the  19b9-1941  biennium.  We  cannot  tell  from  the 
evidence  at  our  comma nu  when  tho  obligation  to  purchase  any 
particular  equipment  was  oreuted,  and  we  do  not  know  if  there 
was  an  unenoumoered  cash  balanoe  in  the  hospital's  appropria- 
tion fund  for  that  period  out  of  which  the  obligation  could 
have  been  paid  at  the  time  it  came  into  existence.  It  may  be 
that  some  of  these  obligations  were  incurred  at  a time  when  a 
sufficient  appropriation  fund  existed,  but  that  later  created 
olalrns  were  preferred  in  payment  and  these  exhausted  the  ap- 
propriation fund,  leaving  a valid  olaim  unpaid. 

The  result  is  that  this  department  is  forced  to  oontent 
Itself  with  merely  furni shine,  the  yardstick  by  which  the  facts 
are  to  be  oaasured,  that  is,  the  formula  by  whioh  the  problem 
may  be  solved,  dependent  upon  its  factual  elements. 


Honorable  Forrest  G.  Donnell 
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Kay  19,  1944 


GGhGDJG  ION 


It  Is  the  opinion  of  tnis  department  that  ir  any  of  the 
claims  or  commitments  covered  by  seotiona  6,  lb,  IS,  £4,  43 
and  50  of  House  Bill  557  of  the  Sixty-Seoonu  General  assembly 
came  into  existence  at  a time  when  there  were  not  sufficient 
uneno umbered  cash  balances  in  appropriation  funds  then  in  tne 
state  treasury  out  of  which  such  obligations,  or  any  of  tnem, 
could  have  been  paid,  then  the  amount  of  such  obligation  or 
obligations  oannot  be  recovered  by  suit  against  tne  State  of 
Missouri. 


Respeotfully  submitted 


VaNB  0.  TJ1JBL0 
Aasiatant  attorney  General 


APPROVED; 


ROV  MohlAa^A 
Attorney  General 


VOTsHR 


GEOLOGIST:  May  employ  assistants  on  monthly  salary  basis,  if 

salary  is  not  in  excess  of  daily  maximum. 


June  15,  1944, 


Hon.  r'orrest  C.  Donnell, 
Governor  of  Missouri, 
Jefferson  City,  Missouri. 

Dear  Governor  Donnell: 


FILED 

J 


Your  letter  of  May  23,  1944,  presents  for  our  opinion  the 
following  question: 

May  the  state  geologist  appoint  a necessary 
assistant  to  be  compensated  at  the  rato  of 
$225.00  per  month? 


Lection  14888,  h.  S.  Mo.  1959,  provides: 

! 


"The  state  geologist  may,  with  the  approval 
of  the  board,  appoint  other  necessary  as- 
sistants whose  pay  shall  not  exceed  seven 
dollars  and  fifty  cents  per  day.  He  shall 
also  have  the  power  to  negotiate  for  such 
chemical  work,  chemical  apparatus,  and  chem- 
icals as  may  be  necessary,  and  may,  from 
time  to  time,  with  the  ip  proval  of  the  board, 
have  such  work  done.  He  may  also,  with  the 
approval  of  the  board,  employ  special  assist- 
ants in  paleontology,  provided  it  be  docked 
necessary,  whoso  pay  shall  not  exceed  seven 
dollars  and  fifty  cents  per  day." 


The  proposed  compensation  of  ^225.00  per  month  evidently 
was  arrived  at  by  computing  the  pay  on  the  basis  of  a thirty-day 
month.  However,  fixing  the  compensation  on  this  basis  would  in- 
clude Sundays  and  other  days  on  which  these  assistants  woul..  not 
actuslly  be  engaged  in  the  perfonance  of  functions  assigned  to 
then  by  the  State  Geologist.  Thus  the  question  presented  requires 
us  to  determine  whether  the  above  section  precludes  a monthly  sal- 
ary and  requires  their  compensation  to  be  based  on  the  number  of 
days  of  actual  work. 

Ordinarily  the  words  "per  day"  when  used  in  connection  with 
compensation  means  pay  for  a day*s  services.  Scroggie  v.  Scarborough, 
160  S.E.  596,  599  (S.C.).  But  we  do  not  think  such  words  are  to  be 
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Hon.  Foire«t  C.  Donnell, 


given  that  connotation  here.  Section  14888  authorises  the  appoint- 
ment of  assistants,  but  makes  no  definite  prescription  as  to  the 
term  of  the  position.  Seotlon  14890,  by  granting  the  state  geolo- 
gist "full  control  over  his  assistants  * * * (with)  power  to  re- 
move them  when  dee.  od  necessary"  necessarily  makos  tine  tenure  of 
such  assistants  depend  upon  the  pleasure  of  the  geologist.  In 
view  of  this,  to  consider  the  words  "per  day"  In  their  ordinary 
significance  would  limit  the  tenure  from  "at  the  pleasure"  to 
"from  day  to  day."  In  Colorado  Telephone  Co.  v.  Fields,  110  ?• 

671  (MJK.)  a contract  with  the  City  of  Albuquerque  provided  that 
the  telephone  company  would  have  a rate  for  "one  party  residence: 
^3600.  per  aiinum"  • Under  such  contract  the  oompany  contended  the 
uaer  must  oontract  for  the  sorvloe  on  a yearly  baale.  The  court 
held  (quoting  the  syllbl):  ; 


"*  * *the  term  *per  annum 1 should  be  construed 
to  designate  the  rate  of  oharge,  and  not  to 
imply  that  autscrlbers  must  make  contracts  on 
an  annual  basis." 


Applying  this  analogous  ruling  to  our  situation  leads  to  the  con- 
clusion tnat  the  words  "per  day"  do  not  limit  the  tenure  of  the  as- 
sistants to  the  geologist  to  a day  to  day  basis. 

However,  the  idea  of  holding  a position  of  indefinite  tenure, 
coupled  with  the  thought  of  beinfc  compeneated  for  fulfilling  the 
duties  of  the  position  only  for  the  days  actually  worked,  seana  ab- 
surd. To  say  the  leaat.  It  Is  highly  illogical  to  have  the  compen- 
sation entirely  unrelated  to  the  tenure,  fte  are  infomed  that  these 
assistants  have  been  paid  on  a flat  monthly  basis  since  1889  under 
this  statute  and  Its  predecessor  which  provided  for  #5.00  per  day. 

In  Automobile  ..asoline  Co.  v.  City  of  St.Louls,  38  S.W.  (2d)  231, 

283  (i/to . Sup.)  it  is  said: 


"The  construction  of  a statute  by  those  charged 
with  the  duty  of  enforcing  it,  when  it  has  long 
prevailed,  while  not  binding  * * * is  entitled 
to  weight  where  the  meaning  is  uncertain." 

Again  In  In  he  barney's  Estate,  126  S.W.  (2d)  209,  217  (Eo.  Sup.) 

It  Is  stated  that  such  a construction  - 

"*  ■»  .*  should  not  be  disregarded  or  over- 
turned except  for  cogent  reasons,  and  un- 
less it  be  clear  that  such  construction  is 
erroneous." 
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Beyond  doubt  this  statute  Is  u certain  In  meaning,  and 
we  are  not  convinced  that  the  construction  acted  upon  la  clearly 
wrong*  Particularly  are  we  not  convinced,  when  to  upset  that 
construction  will  lead  to  an  absurdity  and  will  convict  the  Legis- 
lature of  establishing  a position  of  tenure  with  the  compensa- 
tion being  unrelated  to  said  tenure* 

In  view  of  this,  we  think  the  administrative  construction 
long  acted  upon  should  be  sustained  and  are  of  tlie  view  that  the 
purpose  of  the  language  "whose  pay  shall  not  exceed  seven  dollars 
and  fifty  cents  per  day"  as  used  in  Section  14886  in  fixing  the 
compensation  of  these  assistants  was  to  fix  tho  basis  for  comput- 
ing the  compensation  auu  to  place  a maximum  limitation  thereon* 


C<Jii  CLUSIOR 


It  therefore  is  permissible  for  the  State  Oeolo  ist, 
with  the  approval  of  the  Governor,  to  fix  tho  compensation  of 
tlie  other  necessary  assistants  he  appoints  on  a monthly  salary 
basoa,  ao  long  aa  the  salary  prescri  ed  does  not  exceed  *.7*50 
per  day  for  tlie  period  in  which  such  assistants  hold  their 
posit!  on 8 . 


Respectfully  aubrni tied , 


LAWkKK  OK  L.  BRj-DLFTY 
Assistant  Attorney-General 


APPROVED* 


ROY  ileklTTRIUK 
Attorney-General 


LLB/LD 


• : 


Section  6,  H.  B.  657,  Laws  of  1943,  pare 
278,  in  providing  funds  for  relief  of 
sheriffs  who  incurred  expense  without 
Governor’s  warrant  is  invalid. 


June  21,  1944 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missoxxri 


Dear  Governor  Donnell: 


Your  letter  of  June  10th,  1944,  is  as  follows: 


"Section  6 of  K.  B.  657  of  the  Sixty- 
second  General  Assembly  (Lav/s  of  Mis- 
souri of  1943,  page  273)  appropriates 
out  of  the  State  Treasury,  chargeable 
to  the  General  Revenue  Fund,  designated 
suns  for  the  relief  of  certain  sheriffs, 
officers  and  persons  and  institutions 
for  apprehension  of  criminals. 

"Your  opinion  is  respectfully  requested 
on  the  following  question: 

Should  the  State  Avidltor  issue 
warrants  for  the  payment  of  those 
amounts,  included  in  the  appropri- 
ation in  said  Section  6,  which 
are  for  payment  of  expenses  incxirred 
by  sheriffs  of  Missouri  who,  without 
first  having  been  appointed  agents 
by  the  Governor  of  Missouri,  left 
the  State  to  return  to  Ilis3ouri  cer- 
tain alleged  fugitives  of  Missouri?" 


It  Is  said  in  State  ex  rel.  Kelly  v.  Hackmann,  275 
Mo.  G36,  205  3.  W.  161,  in  a dissenting  opinion,  at  page 
654  (Mo. ) : 


"*  * a that  no  appropriation  act  under 
our  system  of  laws  derives  any  operative 
force  from  its  own  terms  alone,  a > * 
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something  more  la  necessary  to  author- 
ize the  vkthdrawal  of  fluids  from  the 
public  treasury  tan  a mero  arbitrary 
declaration  of  tlio  General  Assembly 
for  that  purpose.  # * * * ••,l 


That  ouch  lo  the  established  rule  in  Missouri  is  ade 
certain  by  the  rule  laid  down  in  State  ex  rel.  Bybee  v. 
ilaoktnann/ 27G  Mo.  110,  207  S,  W.  64,  where  the  point  for 
decision  was  whether  funds  appropriated  to  cover  stenographic 
services  might  be  paid  out  if  the  agency  incurring  the  obli- 
gation had  no  authority  to  employ  stenographers . The  Court 
ruled  the  case  under  the  principle  t'mt  (1.  c.  Mo.  116): 


* no  officer  In  tills  State  car. 
pay  out  the  money  of  the  State  except 
pursuant  to  statutory  authority  author- 
izing and  warranting  suoh  payment.  > ^ 


In  State  ox  rel.  Bradsliaw  v.  .slaolonarui,  276  Mo.  600,  208 
0.  W,  445,  the  point  for  decision  was  whether  funds  appropri- 
ated to  pay  for  traveling  expenses  could  be  used  to  pay  for 
travel  expense  incurred  in  traveling  outside  the  state  when 
the  officer  who  incurred  suoh  expense  wp.s  not  authorized  by 
law  to  travel  outside  tlie  state.  The  Court  denied  the  claim 
quoting  at  1.  c.  Mo.  607  for  its  authority  the  above  quoted 
oxcerpt  from  the  Bybeo  case. 

The  appropriation  in  question  purports  to  provide  the 
necessary  money  to  pay  slieriffs  who  want  to  other  states 
without  the  warrant  of  the  Governor  to  return  to  Missouri 
persons  charged  with  violating  the  laws  of  this  state.  No 
sheriff,  or  other  officer  of  the  State  of  Missouri,  lias  any 
legal  autliority  to  do  this . The  method  whereby  these  fugi- 
tives from  Justice  arc  to  be  returned  is  prescribed  in  18 
U.S.C.A.  662,  and  Section  3976,  et  seq.,  R.  S.  Mo.  1939. 

None  of  the  provisions  referred  to  authorize  the  sheriff, 
as  suoh,  to  go  beyond  the  boundaries  of  the  state  to  return 
a fugitive  from.  Justice.  Only  the  messenger  of  the  Governor 
who  liaa  the  Governor's  warrant  is  authorized  to  do  tills.  It 
therefore  appears  that  no  substantive  law  authorized  the 
sheriff  to  incur  these  obligations  and  that  being  so  an  ap- 
propriation to  pay  then  is  invalid. 


lion#  Forrest  C.  Donnell 
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CONCLUSION 


It  therefore  Is  our  opinion  t!mt  the  Auditor  may  not 
Issue  his  warrants  on  tho  funds  appropriated  In  Section  6 
of  House  Dill  657,  ^aws  of  Missouri,  1943,  page  278,  to 
compensate  sheriffs  for  their  expenses  and  fees  in  return- 
ing; fugitives  from  Justice  to  this  state  v/hen  the  expenses 
and  foes  were  incurred  at  a time  when  the  sheriffs  did  not 
have  warrants  from  the  Governor,  and  load  not  been  designated 
as  messengers  of  tlie  Governor  to  serve  such  warrants. 


ftosi>ectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED: 


ESTT'cl mWHYgl:  ' 

Attorney  General 


LLDjCP 


CRIMINAL  LAW:  Manner  of  executing  death  sentence  on  convict 

restored  to  sanity  after  sentence  to  death  by 
hanging. 


M LED 


September  8,  1 ;44 


Honorable  Forrest  C.  Donnell 
Governor  of  the  State  of  Miss  uri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 

We  have  your  letter  of  September  1,  1044, 
in  which  you  submit  the  following  for  our  opinion: 

"There  is  enclosed  copy  of  (a)  letter, 
dated  February  12,  1935,  addressed  TO 
THE  SECRETARY  OF  STATE,  signed  Guy  B. 

Park,  Governor,  (b)  letter,  dated 
February  26,  1°35,  addressed  SECRETARY 
OF  STATE,  signed  Guy  B.  Park,  Governor, 

(c)  document,  dated  March  20,  1935,  ad- 
dressed TO  THE  SECRETARY  OF  STATE,  sign- 
ed Guy  B.  Park,  Governor,  (d)  copy  of 
letter,  dated  July  1,  1943,  addressed  to 
Ira  A.  Jones,  President,  Board  of  Managers, 

State  Eleemosynary  Institutions,  Jefferson 
City,  Missouri,  signed  C.C.  Ault,  M.D., 
Superintendent,  (e)  letter,  dated  July  3, 

1943,  signed  Ira  A.  Jones,  President,  Board 
of  Managers,  addressed  to  myself  and  (f) 
letter, dated  August  28,  1944,  signed  Ira 
A.  Jones,  President,  addressed  to  myself. 

"Your  opinion  is  respectfully  requested  on 
the  following  question: 

"What  should  be  done  in  order  to  execute 
the  sentence  of  Paul  Barbata?" 

Under  Article  5,  Section  8 of  the  Constitution  of 
Missouri,  the  Governor  is  given  power  to  grant  reprieves, 
commutations  and  pardons,  except  in  certain  cases  not 
material  here.  A reprieve  has  been  defined  by  the  Supreme 
Court  of  Missouri  in  the  case  of  Lime  vs.  Blagg,  131,  S.W. 
(2d)  583,  585,  as  follows: 
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"A  reprieve  ’is  the  withdrawing  of  a 
sentence  for  an  interval  of  time  where- 
by the  execution  is  suspended.*  46  C.J. 
hec.5,  p.  1183)  20  li.C.L.  • ec.  3,  p.  622. 

As  further  stated  in  the  latter  work,  *it 
is  merely  the  postponement  of  the  sentence 
for  a time.  It  does  not  and  cannot  de- 
feat the  ultimate  execution  of  the  judgment 
of  tto  court,  but  merely  delays  it.*  With 
reference  to  the  effect  of  a reprieve  46 
C.J.  Sec.  46,  p.  1197,  says  *A  reprieve  does 
not  annul  the  sentence,  but  merely  delays  or 
keeps  back  the  execution  of  it  for  the  time 
specified.  Consequently  one  who  has  secured 
reprieves  is  not  exempted  from  arrest  on  the 
ground  that  the  period  of  sentence  has  mean- 
while expired.  Nor  cai one  who  accepted  a 
governor’s  reprieve  from  a Jail  sentence  com- 
plain when  such  reprieve  is  revoked.*” 

From  the  above,  it  Is  our  opinion  that  the  order  of  the 
Governor  dated  March  20,  1935,  suspending  the  sentence  of 
Paul  Barbata  was  a reprieve.  The  problem  in  the  case  sub- 
mitted by  you  is  how  to  terminate  the  reprieve  and  carry 
out  the  death  sentence. 

Article  5,  Section  8 of  the  Constitution  of  Missouri 
provides  as  follows: 

"The  Governor  shall  have  power  to  grant  reprieves, 
commutations  and  pardons,  after  conviction,  for 
all  offenses,  except  treason  and  cases  of  impeach- 
ment, upon  such  condition  and  with  such  restric- 
tions and  limitations  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law 
relative  to  the  manner  of  applying  for  pardons. 

# * w" 

It  will  thus  be  observed  that  the  Governor  may  grant  a re- 
prieve "upon  such  condition  and  with  such  restrictions  and 
limitations  as  he  may  think  proper".  The  reprieve  under  con- 
sideration was  upon  certain  condition  and  contained  certain 
restrictions  and  limitations  in  the  following  language: 

"WHLhEFOR,  I Guy  B.  Park,  Governor  of  the 
State  of  Missouri,  by  virtue  of  authority 
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in  me  vested  by  law,  do  hereby  suspend 
the  execution  of  said  sentenoe  of  death 
until  said  Paul  3arbata  be  restored  to 
reason,  and  by  these  presents  do  order 
and  direct  the  Sheriff  of  the  City  of 
Saint  Louis  to  immediately  convey  said 
lunatic  to  State  Hospital  No.  1,  located 
at  Fulton,  Missouri,  there  to  be  kept 
and  detained  until  said  Paul  Barbata 
shall  be  restored  to  reason. 

"AND  the  Superintendent  of  State  Hospital 
No.  1,  is  hereby  directed  to  receive  said 
Paul  Barbata  from  said  Sheriff  and  him 
safely  keep  confined  in  said  hospital  and 
treat  for  insanity  until  restored  to  reason; 
when  he,  the  said  Superintendent,  shall 
give  due  notice  thereof  to  the  then  Sheriff 
of  the  City  of  St.  Louis  who  shall  proceed 
to  execute  said  sentence  upon  such  date  as 
may  be  fixed  by  the  Governor  of  the  State 
of  Missouri." 

The  reprieve  was  granted  on  condition  that  Paul  Barbata 
be  detained  in  State  Hospital  No.  1 for  treatment,  and 
was  limited  in  duration  until  he  was  restored  to  reason. 

The  said  Barbata  was  not  to  be  relieved  of  his  sentenoe 
but  the  sentence  was  merely  suspended  until  a certain 
situation  came  into  being,  to-wit,  the  restoration  to 
reason  of  the  convicted  man. 

Perhaps  it  may  be  asked  as  to  how  it  shall  be 
determined  whether  the  convicted  man  has  been  restored 
to  reason.  Since  a reprieve  does  not  change  the  sentence 
of  the  convicted  man  in  any  way,  but  merely  suspends  his 
execution  for  a time,  it  is  our  opinion  that  the  Governor 
has  the  right  to  revoke  it.  In  the  case  of  Lime  vs.  Blagg, 
Supra,  the  Supreme  Court  said:  (l.c.  585): 

"*  » *Nor  can  one  who  accepted  a governor's 
reprieve  from  a jail  sentence  complain  when 
such  reprieve  is  revoked.'" 

Further,  in  said  opinion  the  Court  in  holding  that  the 
Governor  could  revoke  a "sick  parole"  said: 

"*  * » second,  because  the  parole  in  this 
case  was  not  a commutation,  but  a mere 
executive  order,  in  the  nature  of  a reprieve, 
which  was  subject  to  revocation  in  the  Governor's 
discretion. " 


Hon.  Forrest  C.  Donnell 
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Section  4194  R.  S.  Ho.  1939,  reeds  as  follows: 

"The  inquisition  of  the  Jury  shall  be 
signed  by  them  and  by  the  officer  in 
charge  of  said  convict.  If  It  be  found 
that  such  convict  is  insane,  the  execu- 
tion of  the  sentence  shall  be  suspended 
until  the  officer  in  charge  of  such  con- 
vict receives  a warrant  from  the  governor, 
or  from  the  supreme  or  other  court  as 
hereinafter  authorized,  directing  the  ex- 
ecution of  such  convict." 


By  the  foregoing  section  It  is  provided  that  the  sentence 
" * ■»  * shall  be  suspended  until  the  officer  in  charge  of 
such  convict  receives  a warrant  from  the  governor,  * «• 

Section  4195  R.5.  Ho.  1939  reads  as  follows: 

"The  officer  in  charge  of  such  convict 
shall  Immediately  transmit  such  inquisi- 
tion to  the  governor,  who  may,  as  soon 
as  he  shall  be  convinced  of  the  sanity 
of  the  convict,  issue  a warrant  appoint- 
ing the  time  of  execution,  pursuant  to 
his  sentence;  or,  he  may,  in  his  discretion, 
commute  the  punishment  to  imprisonment  in 
the  penitentiary  for  life." 

By  the  latter  section  it  is  provided  that  when  the  Governor 
shall  be  convinced  of  the  sanity  of  the  convict  he  shall 
issue  a warrant  appointing  the  time  of  execution,  pursuant 
to  his  sentence.  Nothing  is  said  as  to  how  the  Governor 
shall  satisfy  himself  as  to  the  restoration  of  the  con- 
victed man  to  sanity.  Them  is  no  requirement  that  a formal 
inquiry  be  held,  or  that  the  question  be  submitted  to  a Jury. 
In  the  case  of  Lime  vs.  Blagg,  Supra,  the  Court  in  discussing 
the  parole  which  had  been  granted  a convict,  so  that  he  could 
be  treated  for  his  illness,  said: 

" « c * Unquestionably  the  Governor  had  the 
right  to  determine  further  whether  such  treat- 
ment was  necessary,  or  to  end  it.  * « *" 

Further,  in  the  same  opinion,  the  Court  said: 

" * * * Ex  parte  V.ebbe,  322  Mo.  859,  863, 

30  S.W.  2d  612,  615  (1),  holds  »the  Governor 
Is  not  confined  to  the  statutory  ground  or 
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manner  of  revocation,*  In  view  of  his 
constitutional  power,  which  would  seem 
to  Indicate  be  has  such  power  Independent 
of  statute.  * * *" 

From  the  above  we  think  there  la  no  question  but 
that  the  Governor  can  make  the  determination  as  to  the 
sanity  of  the  convicted  man.  He  probably  has  such  power 
by  the  Constitution  alone,  but  In  any  event,  he  has  such 
power  by  virtue  of  the  Constitution  and  the  Statutes  to- 
gether. In  the  case  of  State  vs.  Brocklngton,  162  S.Vi. 
(2d)  860,  862,  the  Supreme  Court  In  discussing  a case 
similar  to  the  case  at  hand,  said: 

" * * *The  statutes  contemplate  as  did 
the  warrant  of  the  Governor  com  it ting 
Brocklngton  to  State  Hospital  No.  2 that 
those  responsible  for  the  receipt  and 
restraint  of  Brocklngton  at  said  Insti- 
tution would  give  due  notice  of  his  resto- 
ration to  reason  to  the  Governor  and  other- 
wise comply  with  the  laws  and  orders  of  the 
duly  constituted  State  officials  and  tribunals 
to  the  end  that  the  judgment  and  sentence  of 
the  court,  temporarily  suspended  during 
Brocklngton* s insanity,  be  carried  into  ex- 
ecution In  accord  with  due  process  of  law. 

Since  the  Governor  now  has  reliable  Information  that  the 
convicted  person  In  question  has  been  restored  to  sanity. 
Section  4195,  R.S.  Mo.  1939,  would  require  him  to  issue 
his  warrent  appointing  the  time  for  the  execution  of  the 
sentence.  However,  another  question  has  presented  itself. 
3arbata  was  sentenced  to  death  by  hanging.  It  is  now  the 
law  of  Missouri  that  execution  of  death  sentences  must  be 
by  administration  of  lethal  gas  at  the  hands  of  the  Warden 
of  the  State  Penitentiary  at  Jefferson  City,  ( Sections 
4112  and  4113,  R.  S.  Mo.  1939).  The  sentence  as  It  ap- 
pears In  the  Court  record  cannot  therefore,  be  legally 
carried  out  in  the  manner  directed  by  the  Trial  Court. 

In  this  connection  attention  is  directed  to  Sections  4110 
and  4111,  R.  2 . Mo.  1939,  which  read  as  follows: 

"Whenever,  for  any  reason,  any  convict  sen- 
tenced to  the  punishment  of  death  shall  not 
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have  been  executed  pursuant  to  such  sen- 
tence , and  the  cause  shall  stand  in  full 
force , the  supreme  court,  or  the  court  of 
the  county  in  which  the  conviction  was  had, 
on  the  application  of  the  prosecuting  at- 
torney, shall  issue  a wilt  of  habeas  corpus 
to  bring  such  convict  before  the  court;  or 
if  he  be  at  large,  a warrant  for  his  appre- 
hension may  be  issued  by  such  court,  or  any 
judge  t lie  re  of." 


Section  4111. 

"Upon  sich  convict  being  brought  before 
the  oourt,  they  shall  proceed  to  inquire 
into  the  facts,  and  if  no  legal  reasons 
exist  against  the  execution  of  sentence, 
such  court  shall  issue  a warrant  to  the 
warden  of  the  state  penitentiary  at 
Jefferson  City,  Missouri,  for  the  execu- 
tion of  the  prisoner  at  the  time  therein 
specified,  which  execution  shall  be  obeyed 
by  said  warden  accordingly." 

These  two  sections  apply  to  the  case  in  hand. 

(Sees  State  vs.  Brockington,  Supra)  Upon  a hearing  in 
such  a proceeding,  the  Court  could  and  should  modify  the 
judgment  and  sentence  so  as  to  provide  for  carrying  out 
the  death  sentence  by  administration  of  lethal  gas,  as 
provided  by  Sections  4212  and  4213,  Supra.  Since  the 
passage  of  the  latter  two  sections,  a number  of  cases 
have  been  before  our  Supreme  Court  wherein  the  defendants 
had  been  sentenced  to  death  by  hanging  before  said  sec- 
tions had  been  enacted.  In  all  of  them  where  the  judgment 
was  affirmed,  the  Supreme  Court  remanded  the  case  with 
directions  to  the  Circuit  Court  to  modify  the  Judgment 
and  sentence  so  as  to  provide  for  carrying  out  the  death 
penalty  by  administration  of  lethal  gas.(  State  vs.  Brown, 

112  S.W.  (2d)  568 1 State  vs.  Allen,  119  S.V,.  (2d)  304 ; 

State  vs.  Hichetti,  119  S.V..  (2d)  330;  State  vs.  Kenyon, 

126  S.W. (2d)  245.)  In  these  cases  the  Supreme  Court  directed 
the  Trial  Court  to  cause  the  defendant  to  be  brought  before 
it  and  to  pronounce  sentence  in  accordance  with  what  are 
now  Sections  4112  and  4113,  K.S.  Mo.  1939.  However,  the 
Circuit  Court  had  jurisdiction  to  modify  the  said  judgment 
and  sentence  as  directed.  That  is  to  say,  the  Supreme  Court 
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did  not  and  could  not  add  to  or  enlarge  the  Jurisdiction 
of  the  Trial  Court  by  mere  direction.  By  Article  6, 
Section  2 of  the  Constitution  of  Missouri,  the  Supreme 
Court  is  given  appellate  Jurisdiction  only,  except  in 
cases  otherwise  directed  by  the  Constitution.  No  other 
provision  of  the  Constitution  is  found  which  gives  the 
Suprerae  Court  power  to  confer  Jurisdiction  on  the  Cir- 
cuit Court,  or  enlarge  the  Jurisdiction  which  it  has. 

In  all  these  cases  the  Supreme  Court  was  merely  exer- 
cising supervisory  control  over  the  Circuit  Court  in  ac- 
cordance with  the  provision  contained  in  Article  6, 
Section  3 of  the  Constitution.  The  Supreme  Court  was 
merely  directing  the  Circuit  Court  how  it  should  exer- 
cise its  Jurisdiction  in  particular  situations.  Vie  must, 
therefore,  conclude  that  the  Circuit  Court  has  Juris- 
diction to  modify  the  Judgment  in  the  Paul  Barbata  case 
without  specific  direction  from  the  Supreme  Court  so  to 
do. 


In  the  Brockington  case  the  Supreme  Court  did 
not  say  whether  it  would,  under  proper  proceedings,  modi- 
fy the  judgment  and  sentence  to  make  them  conform  to  the 
present  law  as  to  executing  the  death  sentence,  but  we 
think  the  decision  in  that  case  is  susceptible  to  the 
inference  that  it  would  have  done  so  had  proper  preliminary 
proceedings  been  had.  Further,  in  view  of  Section  4111, 
Supra,  of  the  statutes,  the  Supreme  Court  is  vested  with 
jurisdiction  to  issue  its  warrant  to  the  Varden  of  the 
State  Penitentiary  "for  the  execution  of  the  prisoner 
at  the  time  therein  specif led," • If  that  Court  should 
issue  its  warrant,  it  would  of  course,  direct  the  execu- 
tion of  the  prisoner  according  to  the  law  now  in  force, 
and  hence  it  would,  of  necessity,  have  to  modify  the 
original  judgment  and  sentence  of  death. 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  office  that 
in  the  Paul  Barbata  case  the  following  would  be  the  proper 
steps  to  be  taken  to  execute  the  sentence  of  death: 

1)  The  Governor  should  issue  a warrant  appointing 
the  time  of  execution  pursuant  to  such  modified  sentence  as 
the  Circuit  Court  of  the  City  of  St.  Louis,  or  the  Supreme 
Court  of  Missouri  may  order. 
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2)  The  Prosecuting  Attorney  of  the  City  of 
St.  Louis,  should  thereupon  proceed  under  Sections 
4110  and  4111,  R.  S.  Mo.  1939,  to  have  the  prisoner 
brought  before  one  of  the  Courts  named  in  Section 
4110.  Such  Court  would  thereupon  issue  a warrant 
to  the  Warden  of  the  State  Penitentiary  for  the  ex- 
ecution of  the  prisoner.  Such  Court  would  of  necessity, 
have  to  modify  the  Judgment  and  sentence  so  that  said 
warrant  would  direct  the  execution  of  the  death  sen- 
tence in  accordance  with  Sections  4112  and  4113,  K.  S. 
Mo.  1939. 


Respectfully  submitted. 


Harry  H.  Kay 

Assistant  Attorney  General 


APPROVED: 


hOY  McKIihuICK 
Attorney  General 


HHK:ir 


GOVERNOR  : 


Inspection  of  bonds  enumerated  in  Section 
13086  R.S.  Mo.  1939  — Power  of  State  Officers 
to  delegate  duty  of  inspection. 


December  8,  1944 


Honorable  I- or  rest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 

Your  letter  of  December  8,  1944,  addressed 
to  General  McKittrick,  and  in  which  you  request  an 
opinion,  has  been  referred  to  the  writer  for  reply. 
Your  letter  states: 

"Section  15086  of  the  Revised  Statutes 
of  Missouri  of  1939  reads  in  part  as 
follows: 

"*  * * * and  the  governor,  attorney 
general  and  state  treasurer  shall, 
from  time  to  time,  inspect  suoh  bonds 
and  see  that  the  same  are  actually 
kept  in  the  vaults  of  the  state  treas- 
ury, or  in  the  vaults  of  such  banks  or 
bank,  trust  company  or  trust  companies, 
other  than  the  bank  or  banks,  truBt 
company  or  trust  companies,  selected 
as  the  state  depositories,  as  the  gov- 
ernor, attorney  general  and  state  treas- 
urer may  have  duly  agreed  upon:  # •» 

"Your  opinion,  as  soon  as  possible  is  re- 
spectfully requested  on  the  following 
question: 

"Will  compliance  with  the  above  quoted 
portion  of  said  Section  13086  be  had  if 

(a)  a person  desigiated  by  the  governor, 

(b)  the  attorney  general  and  (c)  the 
state  treasurer  shall,  from  time  to  time. 
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inspect  such  bonds  and  see  that  the 
same  are  actually  kept  in  the  vaults 
of  the  state  treasury,  or  in  the  vault* 
of  such  banks  or  bank,  trust  company  or 
trust  companies,  other  than  the  bank  or 
banks,  trust  company  or  trust  companies, 
selected  as  the  state  depositories,  as 
the  governor,  attorney  general  and  state 
treasurer  may  have  duly  agreed  upon?" 

Article  2 of  Chapter  87,  K.5.  Mo*  1939,  deals  gen- 
erally with  the  subject  of  depositories  of  State  money* 

Section  13086  specifies  the  character  of  bonds  required  for 
the  security  of  State  funds  deposited  by  the  State  Treasurer 
under  Articles  1 and  2 of  Chapter  87  aforesaid,  and  enumer- 
ates and  specifies  what  bonds  shall  be  taken  for  such  purpose. 

Your  particular  inquiry  is  wliether  compliance  with 
that  part  of  Section  13086  quoted  in  your  letter  calling  for 
an  inspection  of  the  bonds  deposited  for  suoh  security  if: 

"(a)  a person  designated  by  the  governor, 

(b)  the  attorney  general  and  (c)  the  state 
treasurer  shall,  from  time  to  time.  Inspect 
such  bonds  and  see  that  the  same  are  ac- 
tually kept  in  the  vaults  of  the  state  treas- 
ury, or  in  the  vaults  of  such  banks  or  bank, 
trust  company  or  trust  companies,  other  than 
the  bank  or  banks,  trust  company  or  trust 
companies,  selected  as  the  state  depositories, 
as  the  governor,  attorney  general  and  state 
treasurer  may  have  duly  agreed  upon?” 

The  inspection  of  the  bonds  has  nothing  to  do  with 
the  selection  of  the  bonds  or  their  worth  or  value  as  security. 
The  inspection  of  the  character,  identity  and  number  of  any 
of  the  bonds  enumerated  in  Section  13086  would  be  a ministerial 
act  involving  no  exercise  of  discretion,  and  may  be  delegated. 

40  C.J.,  page  1210,  paragraph  5,  givos  the  following 
definition  of  a ministerial  duty: 

”A  ministerial  duty  has  been  variously  defined 
as  a duty  in  which  nothing  is  left  to  discretion; 
a duty  performed  by  one  acting  under  superior 
authority,  or  not  with  unlimited  control;  a simple. 
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definite  duty,  arising  under  conditions  ad- 
mitted or  proved  to  exist,  and  imposed  by 
law;  an  absolute  and  imperative  duty,  the 
discharge  of  which  requires  neither  the 
exercise  of  official  discretion  nor  judg- 
ment. * •»  *n 

46  C.J.,  page  1063,  states  the  rule  that  ministerial 
duties  may  be  delegated  in  the  following  language: 

"V.ithout  statutory  authority,  deputies  have 
no  power  with  respect  to  the  duties  of  an 
office  involving  the  exercise  of  Judgment 
and  discretion,  but  all  ministerial  duties 
pertaining  to  the  office  which  the  principal 
could  perform  may  be  performed  by  a deputy. 

* * 

In  the  case  of  State  ex  rel.  V.  Hudson,  226  Mq.  239, 
l.c.  265,  a ministerial  duty  is  defined  as  follows: 

"In  State  of  Miss.  v.  Andrew  Johnson, 

President  of  the  United  States,  4 V.all. 
l.c.  498,  a ministerial  duty  enforce- 
able by  a court  through  a writ  of  man- 
damus was  thus  defined:  *A  ministerial 
duty,  the  performance  of  which  may,  in 
proper  cases,  be  required  of  the  head 
of  a depa-traent,  by  judicial  process, 
is  one  in  respect  to  which  nothing  is 
left  to  discretion.  It  is  a simple, 
definite  duty,  arising  under  conditions 
admitted,  or  proved  to  exist,  and  im- 
posed by  law. • " 


And  in  the  case  of  State  ex  rel.  v.  Meier,  143  Mo* 
439,  at  l.c.  447,  the  Court  quoted  and  adopted  the  following 
definition  of  a ministerial  act: 

"*  * * *A  ministerial  act  is  one  which 
a public  officer  is  required  to  perform 
upon  a given  state  of  facts  in  a pre- 
scribed manner  in  obedience  to  the  man- 
date of  legal  authority,  and  without 
regard  to  his  own  Judgment  or  opinion 
concerning  the  propriety  or  impropriety 
of  the  act  to  be  performed. » Merrill 
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on  Mandamus,  sec,  30}  Marcum  v.  Comers,, 
42  W.  Va.  263,  and  cases  cltecJT" 


Corpus  Juris  lays  down  the  rule  that  at  common 
law,  public  officers  may  appoint  deputies  for  the  discharge 
of  ministerial  duties.  And  we  have  no  statute  to  the  con- 
trary In  Missouri,  This  text  Is  found  In  46  C.J.,  page 
1062,  paragraph  380,  whieh  Is  as  follows: 

"*  * * At  common  law,  however,  public  officers 
may  appoint  deputies  for  the  discharge  of  min- 
isterial dutels,  * * *" 

It  Is  well  settled  that  the  performance  of  purely 
ministerial  functions  can  be  delegated  to  others  to  be  per- 
formed, This  was  a principle  of  the  com;  i on  law  and  has  been 
followed  in  the  decisions  in  this  and  other  states. 

In  the  early  case  of  Hunter  v,  Hemphill,  6 Mo,  106, 
the  Court,  at  l.c,  21,  said: 

"*  * * 3efore  that  question  could  be 
determined,  it  would  be  necessary  to 
look  into  the  nature  of  the  act  which 
was  to  be  performed,  If  a mere  clerical 
act.  It  might  have  been  per formed  by 
deputy;  If  a Judicial  act,  and  t^e  regis- 
ter does,  for  some  purposes,  and  In  some 
matters,  act  as  a judicial  officer  (as 
In  granting  pre-emptions)  the  act  could 
not  have  been  performed  by  deputy,  ” 

(Underscoring  ours) 

And  In  the  case  of  Small  v.  Field,  102  Mo,  104, 

In  passing  upon  the  right  of  a clerk  of  a court  to  appoint 
a deputy  where  no  statutory  authority  was  found,  the  follow- 
ing quotation  Is  found  at  l.c,  119: 

"The  office  of  clerk  of  a court  seems  to 
be  one  which,  from  Its  nature  and  constitu- 
tion, implies  a power  or  right  to  exeaxte 
It  by  deputy.  Whenever  nothing  is  required 
byt  superintendency  In  office  a ministerial 
offioer  may  make  a deputy,  7 Bac,  Abr.  316, 
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317,  - - Tit.  Offices  and  Officers.  And  the 
rule  la  general  tiu  t a deputy  may  do  every 
act  which  his  principal  might  do.  Com.  Dig. 
Officers.  D.  5;  Confiscation  Cases,  20  Wall. 
92." 


In  the  care  of  State  ex  rel.  v.  Keyburn,  158  K.  A. 
172,  a case  in  which  mandamus  was  ranted  against  a county 
clerk  to  compel  him  to  permit  the  examination  of  the  books 
and  papers  in  his  office  by  an  accountant  employed  by  one 
member  of  the  County  Court,  the  St.  Louis  Court  of  Appeals, 
said,  at  l.c.  176-177: 

"The  matter  of  inspecting  the  books  and 
papers  of  the  clerk* s office  is  purely 
ministerial  and  in  no  respect  judicial 
in  its  character.  It  is  therefore  en- 
tirely clear  that  the  law  does  not 
devolve  it  as  a personal  duty  upon  a 
Judge  of  the  county  court  which  lie  may 
not  delegate  to  another  who  is  competent 
to  perform  such  a task,  especially  when 
it  appears  the  judge  himself  is  from  any 
cause  unable  or  incapacitated  to  effectually 
discharge  it.  3ut  that  matter  is  unimportant, 
for  the  Judge  might  cause  the  investigation 
to  be  made  by  expert  accountants  or  others 
of  his  choosing  though  he  were  entirely 
competent  himself.  The  principle  announced 
in  State  ex  rel.  Johnson  v.  Transit  Co., 

124  Mo.  App.  Ill,  100  S.  Y . 1126,  is 
equally  relevant  here." 


In  the  matter  submitted,  the  propriety  of  the  ap- 
pointment by  the  Governor  and  State  Treasurer  of  other  per- 
sona to  perform  such  ministerial  duties  as  the  inspection  of 
the  bonds  mentioned  in  Section  13086  R.S.  Mo.  1939,  the  above 
citations  from  46  C.  J.  page  1062,  paragraph  330,  the  case  of 
Hunter  vs.  Hemphill,  Supra,  cited  under  said  S-ection  of  Corpus 
Juris,  and  the  c&tm  of  Small  vs.  Field,  Supra,  consltute  sound 
legal  authority  to  permit  the  Governor  and  State  Treasurer  to 
so  designate  some  person,  under  the  common  law,  to  represent 
each  of  them  respectively  in  the  perfor^anow  of  such  ministerial 
duties.  The  Attorney  General  has  authority  under  Section  12902, 
R.S.  Ho.  1939  to  appoint  certain  Assistants  who  are  given  the 
power  by  statute,  "to  represent  him  in  all  trials  and  proceed- 
ings In  which  he  may  be  required  to  appear  or  participate.  * *" 
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CONCLUSION, 


Considering  the  nature  of  the  duty  to  inspect  the 
bonds  in  the  vaults  enumerated  in  that  part  of  Section 
13086  H.  S,  Mo,  1939,  quoted  in  your  letter,  and  following 
the  above  cited  and  quoted  authorities,  it  is  the  con- 
clusion of  this  Department  that  the  Governor,  the  Attorney 
General  and  the  State  Treasurer  have  the  authority  to  dele- 
gate to  some  other  person  or  porsons  the  duty  of  making  the 
inspection  required  in  that  part  of  Section  130C6  quoted  in 
your  letter. 


Respectfully  submitted. 


GEORGE  W.  CKOV.'LEY 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 
Acting  Attorney  General 
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Honorable  John  W,  Dugan 
Judge  2nd  District 
Herculaneum,  Missouri 

Dear  Judge  Dugan: 

This  is  an  acknowledgment  of  your  opinion  request 
addressed  to  the  General  on  June  24,  1944,  which  is  as 
follows : 

• 

"The  assessor  of  this  county  la  hawing 
difficulty  in  securing  deputies  to  assess 
property. 

"We  pay  the  assessor  thirty-five  cents  for 
each  list,  and  out  of  this  he  must  pay  his 
deputies , 

"la  there  any  way  in  which  we  may  pay  the 
assessor  or  his  deputies  ar.  additional 
amount?" 

Section  10946,  R.  S.  Mo.  1939,  is  as  follows: 

"Every  assessor  shall  take  an  oath  that  he 
will  faithfully  and  Impartially  discharge 
the  duties  of  his  office,  and  that  he  will 
assess  all  the  property  in  the  county 
in  which  he  assesses  at  what  he  believes  to 
be  its  actual  cash  value.  And  every  assessor 
may  appoint  as  many  deputies  as  he  me.--  "Ind 
necessary,  to  be  paid  for  out  of  the  fees 
allowed  to  such  assessor,  for  whose  official 
acts  he  shall  be  responsible,  and  who  shall 
take  the  same  oath  and  have  the  same  power 
and  authority  as  the  assessor  himself,  while 
employed  as  such  deputy  or  deputies." 

Such  statute  provides  for  the  payment  of  the  deputy 
assessor,  for  his  services  in  such  capacity,  out  of  the  fees 
allowed  the  assessor.  We  find  no  other  etatute  providing  for 
such  payment  in  any  other  manner 
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In  regard  to  such  question  the  Supreme  Court  In  the 
Case  of  Maxwell  v.  Andrew  County,  146  S.  W.  2d  621,  625, 
he  ldt 


"It  ie  well  established  law  that  the  right  of 
a public  officer  to  be  compensated  by  salary 
or  fees  for  the  performance  of  duties  Imposed 
on  him  by  law  does  not  rest  upon  any  theory 
of  contract,  express  or  implied,  but  is  purely 
a creature  of  the  statute.  Gammon  v.  Lafayette 
County,  76  Jto.  675;  State  ex  rel.  Lvans  V,  Cordon, 

245  Mo.  12,  149  S.  W.  638;  tar.derson  v.  Pike  County, 

196  Mo.  598,  93  3.  W.  942;  Jackson  County  v.  Stone, 

168  ko.  577,  68  S.  W.  926;  State  ex  rel.  Troll 

v.  Brown,  146  Mo.  401,  47  S.  W.  504;  Bates  v. 

City  of  St.  Louis,  153  Mo.  10,  54  S.  V.'.  439,  77 
Am.  St.  Rep.  701 J Williams  v.  Chariton  County, 

86  Mo.  645. < 

He  who  accepts  public  office  takes  the  office  cum  onere. 
The  fact  that  in  performing  duties  incident  to  the  office 
would  incur  a hardship  is  a matter  for  the  consideration  of 
the  legislature . Such  rule  was  stated  in  the  Case  of  State 
ex  rel.  Buder  v.  Hackmann,  305  Mo.  342,  351,  in  the  following 
language  t 

"The  argument  of  hardship  and  that  ar.  officer 
should  not  be  compelled  to  incur  a financial 
loss.  In  performing  the  duties  incident  to  his 
office,  cannot  be  considered  by  the  courts  in 
passing  upon  the  rights  of  relator,  as  fixed 
by  the  statute.  Failure  to  provide  a salary 
or  fee  for  a duty  Imposed  upon  an  officer  by 
law  does  not  excuse  his  performance  of  such  duty. 

(State  ex  rel.  v.  Brown,  146  Mo.  l.c.406.)  It 
may  be  that  an  assessor  actually  sustains  a 
financial  loss  in  the  performance  of  his  duties 
under  our  State  Income  Tax  Law.  but  soon  fact 
Is  for  consideration  by  the  Legislature,  and 
not  by  the  courts. 

"In  view  of  what  we  regard  as  the  plain  pro- 
vision of  the  statute  that  clerk  or  deputy 
hire  shall  be  paid  by  the  assessor  out  of 
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the  fees  received  by  him,  the  casee  of  Ewing  v. 
Vernon  do.,  216  ho.  681,  and  Karkreader  v.  Vernon 
Co.,  £16  iJo.  696,  cl  Led  and  relied  upon  by  relator, 
need  not  be  discussed." 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  in  as  much  as 
the  only  compensation  allowed  an  assessor  of  your  county  is 
certain  fees  fixed  by  the  legislature,  such  compensation  may 
not  be  increased  by  the  county  oourt. 


Respectfully  submitted. 


S.  V.  i.'EDLINO 

SVMiSH  Assistant  Attorney  General 

APPROVED: 


ROV  MCKITTRICX 
Attorney  General 


COURT  JUDGES: 


1) 


2) 


Associate  Judge  must  be  a resident  of 
district  in  order  to  qualify;  voluntary 
departure  from  district  works  a forfeiture 
of  office. 

Sections  2475  and  1988,  R.S.Mo.  1939  construed. 


■o  January  27",  1944 


Honorable  J.  R.  Eisar 
Proseouting  Attorney 
Holt  County 
Oregon,  Missouri 

Dear  Mr.  Elser: 

We  are  In  reoeipt  of  your  request  for  an  opinion 
from  this  Department,  under  data  of  November  29,  1943, 
which  request  reads  as  follows: 

"At  your  early  convenience,  I would 
appreciate  your  opinion  on  the  follow- 
ing question,  to-wit: 

"One  of  our  County  Judges  who  represents 
the  First  or  south  District  in  the  county 
is  a resident  of  said  district,  but  has 
purchased  a farm  in  the  Second  or  North 
Distriot  of  the  oounty  and  proposes  to 
move  to  said  farm  in  the  near  future. 

I would  like  to  know  if  a change  of  resi- 
dence from  the  Distriot  in  which  said 
County  Judge  now  resides  and  represents, 
to  the  district  which  he  does  not  repre- 
sent will  disqualify  him  to  hold  said 
offioe  of  County  Judge  representing  the 
First  or  South  Distriot. 

"Thank  you  for  your  courtesy  in  this 
matter."  . 

In  order  to  answer  the  question  presented  in  your 
opinion  request  we  think  it  advisable  to  first  set  forth 
the  pertinent  statutes,  together  with  some  observations 
that  must  be  made  to  the  end  that  we  may  arrive  at  the 
correot  interpretation  of  the  ^.aw.  First,  we  quote  Section 
1988,  which  is  contained  in  Article  1,  Chapter  10,  R.  S. 

Mo.  1939,  which  Article  is  entitled  "General  Powers  and 
Duties"  and  Chapter  10  of  the  Statutes,  supra,  has  to  do 
with  "Courts  of  Records".  Said  Seotion  reads  as  follows: 
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"Qualifications  of  Judges* 

Every  judge  onM'ffuWMtf  court  and  of 
the  several  courts  of  appeals  shall  be  a 
citizen  of  the  United  States,  not  less  than 
thirty  years  old,  and  shall  have  been  a 
citizen  of  this  state  five  years  next  pre- 
ceding his  election  or  appointment,  and 
shall  be  learned  in  the  law.  Every  Judge 
of  the  circuit  oourt  shall  be  not  less  than 
thirty  years  of  age,  shall  have  been  a 
citizen  of  the  United  States  for  five  years, 
a qualified  voter  of  this  state  for  three 
years  next  before  his  eleotion  or  appoint- 
ment, and  shall  be  learned  in  the  law.  Every 
judge  of  probate  and  of  a county  oourt  shall 
have  attained  the  age  of  twenty-four  years,  ' 
and  shall  have  been  a citizen  of  the  United 
States  five  years  and  shall  have  been  a resi- 
dent of  the  county  in  which  he  may  be  elected 
for  one  year  next  preceding  his  eleotion;  and 
every  judge  of  any  court  of  record  shall  be 
commissioned  by  the  governor,  and,  v/hether 
elected  or  appointed,  shall  hold  his  office 
until  his  successor  is  elected  and  qualified." 

In  tracing  the  history  of  this  seotion  we  find  that  it  first 
appears  in  the  Revised  Statutes  of  Missouri  in  the  year  1825 
at  page  268,  paragraph  2,  and  contains  the  sane  yarding  as 
the  now  present  seotion  with  the  exception  that  in  1909  the 
Legislature  amended  what  was  then  Seotion  1578,  Revised 
Statutes  of  1899,  (see  the  Laws  of  1909,  page  391)  and  added  at 
the  end  of  the  seotion  the  words: 

"*  * **and,  whether  elected  or  appointed,  shall 
hold  his  office  until  his  successor  is  elected 
and  qualified.*  " 

and  substituted  in  the  first  line  of  the  text  the  word  "several" 
for  the  words  "St.  Louis  and  Kansas  City".  This  section  as  it 
now  stands  in  the  statutes  sets  up  the  qualifications  of  judges 
and  if  no  other  statute  or  specific  wording  can  be  found  in 
the  statutes  to  take  precedence  over  this  seotion  through 
statutory  construction,  then  we  would  be  driven  to  the  immediate 
conclusion  that  the  County  Judge  referred  to  in  your  opinion 
request  if  he  had  attained  the  age  of  twenty-four  years,  was 
a citizen  of  the  United  States  five  years  preceding  his  eleo- 
tion or  appointment  to  the  offioe  of  county  judge,- and  was  a 
resident  of  the  county  in  which  he  was  eleoted  or  appointed 
for  one  year  next  preceding  his  election  (or  appointment),  then 
the  fact  that  he  moved  out  of  the  particular  district  would  not 
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disqualify  him  for  your  opinion  request  presupposes  that 
he  would  remaJn  a resident  of  the  county,  and  therefore, 
did  meet  the  ■qualifications  as  set  up  in  this  section  even 
though  ho  was  not  living  in  the  geographical  area  contain- 
ing the  voters  who  by  casting  their  votes,  elected  him  to 
the  office.  Having  thus  set  forth  our  views  as  pertain  to 
this  section,  we  next  wish  to  oall  attention  to  Section  2474 
and  Section  2475,  R.  3.  Mo.  1939,  wherein  we  particularly 
noted  that  two  sections  are  contained  in  Article  13  of 
Chapter  10,  which  artiole  is  entitled  "County  Courts." 
Section  2474  reads  as  follows: 

"The  county  oourt  shall  be  composed  of  three 
members,  to  be  styled  judges  of  the  county  * 
oourt,  of  whom  the  probate  judge  may  be  one, 
and  each  county  ahall  be  districted  by  the 
■ oounty  oourt  thereof  into  two  districts,  of 
contiguous  territory,  as  near  epual  in  popu- 
lation as  practioalbe,  without  dividing  muni- 
cipal town ships." 

We  wish  to  point  out  that  this  section  was  passed  in  its 
present  form  in  1877  (see  Laws  of  1877,  Section  1,  page 
226).  We  shall  not  dwell  upon  this  sootion  for  mere  refer- 
ence to  it  we  feel  is  sufficient  and  there  is  no  question 
raised  about  power  of  the  Court  to  diet  riot  the  County.  We 
next  quote  Seotion  2475,  as  it  now  appears  in  the  Revised 

Statutes  of  Ho.  1939: 

• «.\  • ••  , • 

"At  the  general  election  in  the  year  eighteen 
hundred  and  eighty,  and  every  two  years  there- 
after, the  qualified  voters  of  each  of  said 
districts  shall  elect  a oounty  court  judge, 

\d\o  shall  hold  hi3  office  for  a term  of  two 
years  and  until  his  successor  is  duly  elected 
and  qualified;  end  at  the  general  eleotion  in 
the  year  eighteen  hundred  and  eighty-two , and 
every  four  years  thereafter,  the  presiding 
judge  of  said  court  shall  be  elected  by  the 
qualified  voters  of  the  county  at  large,  who 
shall  hold  his  office  for  the  term  of  four 
years  and  until  his  successor  is  duly  elected 
and  qualified.  ' Each  judge  elected  under  the 
provisions  of  thi3  article  shall  enter  upon 
the  duties  of  his  office  on  the  first  duy  of 
January  next  after  his  election." 

[ 

( 

Upon  a study  of  the  history  of  the  last  section  supra,  we 
find  that  it  was  enacted  by  the  Legislature  in  1877,  (see 
Section  2,  Laws  of  Missouri  1877,  page  226)  and  we  here 
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again  quote  the  seotlon  nB  It  was  enaotedj 

MAt  the  general  election  in  the  year  1878, 
and  every  two  years  thereafter,  the  quali- 
fied electors  of  each  of  said  districts 
shall'  eloot  and  be  entitled  to  one  of  the 
Judges  of  the  county" court wJTo  shaTT  hold 
their  oTTioes  for  tne  terra  of  two  years, 
and  until  their  successors  are  duly  elected 
and  qualified,  and  at  said  eleotion,  and 
every  four  years  thereafter,  the  other  Judge 
of  said  court  shall  be  elected  by  the  quali- 
fied eleotors  of  the  county  at  large,  who 
shall  be  president  of  the  court,  and  shall 
hold  his  office  for  the  terra  of  four  years 
and  until  his  successor  is  duly  eleoted  and 
qualified;  Provided.  That  the  Judges  of  the 
county  court,  eleoted  under  the  provisions 
of  this  chapter,  shall  enter  upon  the  dis- 
charge of  their  duties  on  the  first  day  of 
January  next  after  they  shall  have  been 
elected  and  qualified  according  to  law." 

It  will  be  noted  that  we  have  underlined  certain  words  In 
the  above  quoted  section,  and  on  comparison  with  Section 
2475  as  it  now  appears  in  the  Revised  Statutes  of  Mo.  1939, 
that  said  section  does  not  oontain  the  underlined  words. 

We  find  that  these  words  were  deleted  in  the  Revised  Statutes 
of  1879  (see  Section  1194  R.  S.  Mo.  1879),  and  it  will  be 
noted  that  the  wording  as  it  appears  in  that  statute  has  pre- 
vailed to  the  present  time,  or  for  a period  of  sixty-five 
years.  Now  we  must  conclude  that  unless  Seotion  2 of  the 
Laws  of  1877  as  we  have  underlined,  were  deleted  by  Legis- 
lative action  in  the  form  of  an- amendment  or  otherwise,  then 
those  words  are  still  as  much  a part  of  the  Seotlon  2475  R.  S. 
Mo.  1939,  as  they  were  the  day  that  Seotlon  2,  Laws  of  1877 
became  effective  as  the  Law.  Bowen  vs.  The  Mo.  Pao.  R*y.  Co. 
118  Mo.  541,  l.o.  548j 

"*  * *The  statute  rolls  in  the  office  of  the 
secretary  of  state  ere  the  primary  and  best 
evidenoe;  and,  as  it  appears  from  an  examina- 
tion of  them  that  the  two  sections  In  question 
were  not  re-enacted,  there  is  nothing  left  for 
us  to  do  but  declare  them  invalid,  void." 

We  have  endeavored  to  make  an  investigation  to  determine 
by  what  authority,  if  any,  the  words  that  were  contained  in 
Section  2,  Laws  of  Missouri  1877,  page  226,  supra,  were  deleted 
from  Seotion  1194  R.  S.  Missouri  1879,  when  it  will  be  noted 
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that  at  the  bottom  of  Section  1194,  Supra,  there  is  con- 
tained in  parenthesis  "Laws  1877,  p.  226,  Section  2,  amend- 
ed". Upon  review  of  the  original  roll  in  the  Secretary  of 
State* 8 office  we  were  unable  to  find  any  legislative  action 
showing  a repeal  or  an  amendment  of  Section. 2,  supra.  How- 
ever, on  reading  the  preface  of  the  Revised  Statutes  of 
Missouri,  Volume  1 for  the  year  1879  in  which  volume  is  con- 
tained Section  1194,  supra,  we  find  this  wording: 

"Under  this  system,  all  of  the  more  important 
subjects  in  the  statute#  and  session  aots 
were  carefully  revised  and  reported,  and  pass- 
ed as  other  bills  in  the  course  of  ordinary 
legislation.  But  as  this  mode  of  revision  was 
necessarily  tedious  and  expensive,  by  reason 
of  the  large  amount  of  printing  it  imposed, 
those  acts  which,  in  the  judgment  of  the  General 
Assembly,  required  no  changes  or  amendments 
were  left  undisturbed." 


We  take  it  from  this  wording  that  possibly  the  Legislative. 
Committee  re-worded  Section  2,  Laws  of  Missouri  1877  when 
they  were  preparing  the  Revised  Statutes  of  1879  in  Revision 
Session,  so  that  it  read  as  is  contained  in  Seotion  1194, 

R.  S.  1879.  If  these  words  were  deleted  with  the  intention 
of  taking  from  the  section  the  meaning  that  they  would  give 
to  the  seotion  as  they  were  contained  therein,  then  we  would 
be  bound  to  reach  a different  conclusion  than  if  on  the  other 
hand  the  Legislative  Committee  took  the  view  that  the  words 
were  superfluous.  V/e  are  inclined  to  this  latter  view  for 
reasons  hereinafter  set  forth,  and  for  the  additional  reason 
that  the  Legislative  Committee  no  doubt  were  prompted  in  the 
first  instance  to  ohange  this  seotion  because  Seotion  2 start- 
ed out  "at  the  general  election  of  1878  and  every  two  years 
thereafter  * * *"  and  in  order  to  modernize  the  section  in 
the  revision  they  started  the  section  " at  the  general  eleotion 
in  the  year  of  1880  and  every  two  years  thereafter*  * *"  and 
in  the  body  of  the  section  which  had  to  do  with  the  Judge 
elected  at  large,  they  inserted  the  wording  "*  * *and  at  the 
general  election  in  the  year  of  1882  and  every  four  years  there- 
after* * *".  Of  course,  bearing  in  mind  that  the  Revision 
Session  was  in  1879,  and  we  do  not  believe  that  there  was  any 
deliberate  intention  to  anywise  interfere  with  those  county 
Judges  who  were  then  holding  office  as  county  Judge  in  the 
several  counties  in  the  State  of  Missouri  at  that  time.  YJe 
have  been  unable  to  find  any  case  in  Missouri  wherein  the  Court 
has  passed  upon  this  section.  Therefore,  we  have  no  guide 
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exoept  the  general  rules  of  statutory  construction  whioh 
we  hereinafter  set  forth  in  stating  our  position  in  de- 
termining what  is  the  meaning  of  Seotion  2475  R.  S.  Mo. 

1939,  whioh  is  the  same  as  Section  1194,  R.  S.  Mo.  1879. 

A furthe  • question  immediately  springs  forth  and  that 
is  if  the  Revisionary  Committee  purposely  deleted  the  words 
"and  be  entitled  to  one  of  the  Judges  of  the  county  oourt" 
then  did  they  Intend  that  the  seotion  as  they  wrote  it  should 
mean  that  "the  qualified  voters  of  each  of  said  districts 
shall  elect  a county  Judge"  (seotion  2475)  but  said  district 
should  not  be  entitled  to  one  of  the  Judges?  Or,  did  they 
mean  that  said  distriot  should  not  necessarily  be  entitled 
to  one  of  the  Judges?  We  do  not  adhere  to  the  interpretation 
that  any  such  intention  was  in  the  minds  of  the  Revialonary 
Committee  for  we  believe  that  such  an  interpretation  would 
defeat  the  purpose  of  the  intention  of  the  aot  for  it  is  said 
in  the  case  of  State  v.  Miller,  318  Mo.  581;  300  S.  IT.  Page 
765,  l.c.  767: 

"*  * *We  cannot  assume  that  the  lawmakers 
intended  to  give  the  word  a meaning  which 
would  defeat  the  purpose  of  the  act. * * *" 

We  wish  to  further  call  attention  to  the  oase  of  State  ex  rel. 
Ernest  E.  Smith  vs.  Thomas,  220  S.  7/.  702j  203  Mo.  App.  452,  1. 
457,  wherein  the  oourt  said:  x 

"*  * *ln  this  situation  it  is  proper  to  as- 
certain the  intention  of  the  Legislature 
whioh  framed  the  statute.  (Sodgwiok  on 
Construction  of  Statutory  and  Constitutional 
Lew  (2  Ed.),  p.  194;  State  ex  rel.  v.  Little 
River  District,  271  Mo.  429,  436,)  whore  it 
is  said,  *It  is  elementary  that  statutes 
should  be  so  reasonably  construed  as  to  give 
them  their  intended  force  and  effect;*  Gum 
V.  St.  L.  & S.  F.  Ry.  Co.,  198  3.  W.  , 494, 

496,  where  it  is  said,  *In  the  interpretation 
of  an  amended  statute,  the  state  of  the 
old  law  and  mischiefs  arising  thereunder 
are  to  be  considered.)" 

And  again  in  the  case  of  Wollaoe  vs.  Woods,  102  S.  T'.r.  (2d) 
page  91,  l.c.  95,  paragraph  9-11  the  court  said: 

" * The  primary  rule  of  construction  of  statutes 
is  to  ascertain  the  lawmakers * intent,  from  the 
words  used  if  possible;  and  to  put  upon  the 
language  of  the  Legislature,  honestly  and  faith- 
fully, its  plain  and  rational  meaning  and  to 
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promote  Its  object,  and  "the  manifest  purpose 
of  the  statute,  considered  historically,"  is 
properly  given  consideration.*  * * 3 Lewis, 

Sutherland  on  Stat.  Const.  (2d  Ed.)  section 
363;  Endlioh  on  Interpretation  of  Statutes, 

Seotion  329;  and  Maxwell  on  Stututes  (5th 
Ed.)  425.*  " 

therefore,  upon  the  rules  laid  down  in  the  oases,  supra, 
together  with  the  historical  setting  of  Seotion  2475  and 
in  view  of  the  faot  that  the  seotion  would  be  susceptible 
of  a nullifying  interpretation  if  the  deleted  words  were 
disregarded  and  a converse  effect  given,  because  of  the 
fact  that  they  were  deleted,  it  is  our  view  that  the  de- 
leted words  "and  be  entitled  to  one  of  the  judges  of  the 
county  court"  was  because  of  an  oversight  on  the  part  of 
the  Kevisionary  Committee  or  because  they  were  deemed  super- 
fluous by  the  Committee. 

We  wish  to  further  point  out  that  down  through  the 
years  since  1877,  the  general  praotioe  has  been  adhered  to 
that  the  Judge  elected  by  one  of  the  several  districts  of 
the  county  designated  through  the  authority  imposed  in  Seotion 
2474,  has  been  a resident  of  the  geographical  area  from  which 
he  is  elected,  and  we  note  from  your  opinion  request  that  this 
condition  was  fully  met  by  the  judge  who  is  now  contemplating 
moving  out  of  the  geographical  area.  It  is  our  view  that 
Seotion  2475  as  it  now  reads,  makes  it  inoumbent  upon  the 
person  elected  from  the  geographical  area  to  be  a resident 
of  that  area  as  a condition  precedent  before  he  could  qualify 
as  a county  judge  to  represent  that  district.  Y.e  reason  this 
hot  only  from  the  wording  of  Seotion  2475,  or  from  the  history 
of  the  seotion,  but  from  the  further  fact  that  at  the  same  time 
he  is  elected,  the  other  district  is  also  electing  a person  who 
shall  represent  his  particular  distriot,  and  the  voters  of 
each  district  at  the  eleotion  vote  with  the  purpose  in  mind 
to  place  on  the  county  court  bench,  a person  who  will  repre- 
sent the  district  from  which  he  is  elected.  We  shall  not 
dwell  on  the  remoteness  and  the  urgent  need  for  a first  hand 
understanding  of  the  conditions  of  each  particular  land  owner 
in  the  oounty  In  the  year  1877  and  subsequent  years,  but  one 
is  not  so  far  removed  at  the  present  time  not  to  realize  that 
if  the  interpretation  and  the  meaning  of  the  wording  of  the 
seotion  2475  was  to  be  different,  in  that  two  persons  could 
legally  be  elected  to  the  oounty  court  bench  from  the  same 
geographical  area,  and  for  example,  each  from  the  extreme  end 
of  the  county,  how  little  representation  would  have  been  en- 
joyed by  those  persons  living  in  the  opposite  extremities  of  the 
county  in  the  other  geographical  area.  So  Section  2475  in  our 
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opinion,  can  have  but  one  meaning  namely;  that  an  urgent  need 
existed  in  1877  as  it  does  at  the  present  time;  that  first 
hand  information  is  necessary  as  to  the  needs  of  the  geograph- 
ical area  as  pertains  to  their  roads,  bridges  and  other 
multiplicity  of  needs  of  the  citizenry  of  the  geographical 
area  which  could  only  be  equally  enjoyed  unless  a county  • 
was  divided  into  districts  as  is  provided  in  Sootion  2474, 
giving  eaoh  district  representation  with  a further  precau- 
tion that  a third  person  should  be  elected  at  lar^e  or  by 
the  combined  votes  of  an  electorate  of  the  whole  county. 

Y?e  think  our  position  thus  stated  is  sustained  by  the  oase 
of  Straugban  vs.  Meyers,  268  Mo.  580,  l.c.  591: 

"*  **  In  construing  statutory  provisions  the 
object  and  purpose  which  induce  their  enact- 
ment and  the  mischief  they  are  intended  to 
prevent  must  be  given  effect  (Spitler  v. 

Young,  63  Mo.  42),  as  must  also  the  results 
and  consequences  of  a proposed  interpretation. 

(Glaser  v.  Rothsohild,  221  Mo.  l.o.  210 )" 

Of  course  the  purpose  of  the  Judge  elected  at  large 
was  to  provide  a balancer  or  stabilizer  on  the  oounty  court. 

This  is  borne  out  through  the  fact  that  he  serves  for  a term 
of  four  years  whereas  the  associate  judge  serves  only  for  a 
term  of  two  years,  and  further,  because  of  the  foot  that  he 
is  elected  at  a different  time,  or  two  years  after  they  are 
elected  and  has  the  duty  of  presiding  over  the  body. 

Thus,  we  determine  that  Section  2475  is  a seotion  setting 
up  the  manner  of  aleotion  of  the  county  judges  and  further 
guaranteeing  to  the  citizenry  of  a parti oulnr  oounty  a form 
of  reprasentotion,  whereas  as  we  pointed  out  in  the  first 
oart  of  this  opinion,  Section  1988,  supra,  is  a general  seotion 
solely  for  the  purpose  of  stating  the  conditions  that  shall  be 
met  by  a person  who  seeks  to  be  a Judge  of  one  of  the  Courts 
of  Record.  Y.'e  do  not  consider  that  there  is  any  inconsistency 
because  of  the  fact  that  Section  2475  requires  a person  to  be 
a resident  of  the  particular  distriot  from  which  he  is  elected. 

Hot  that  orovisions  can  be  found  in  the  statutes  in  so  many  words, 
but  as  we  have  pointed  out,  the  electorate  of  a particular 
distriot  has  the  right  to  that  ty\>e  of  representation.  In  other 
words,  as  far  as  a person* s qualifications  are  concerned,  he 
must  be  a resident  of  the  county  whereas  the  persons  of  a par- 
ticular district  are  entitled  to  require  such  person  to  also 
meet  the  further  qualification  that  he  must  bo  a resident  of 
their  particular  district,  and  such  additional  qualification 
does  not  ooiae  because  it  is  set  forth  in  Seotion  1£88,  but  be- 
cause of  the  faot  it  is  our  view  the  wording  of  Section  2475 
fully  gives  the  residents  of  a particular  district  this  right 
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and  said  sootlon  is  special  in  character  wherein  it  requires 
that  a Judge  elected  from  one  of  the  districts  shall  be  a 
resident  of  said  district.  In  this  connection  we  wish  to 
call  attention  to  a general  rule  of  statutory  construction 
whioh  may  be  found  in  the  case  of  State  ex  rel.  Equality 
Sav.  & Bldg.  Ass'n.  v.  Brown,  68  S.  W.  (2d)  55,  1.  o.  59; 

334  Ho.  781,  which  reads  as  follows: 

"*  * **where  there  is  one  statute  dealing 
wifch  a subjeot  in  general  and  comprehensive 
terms  and  another  dealing  with  a part  of  the 
same  subjeot  in  a more  minute  and  definite 
way,  the  two  should  be  read  together  and  har- 
monized, if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative  polloy; 
but  to  the  extent  of  any  neoessary  repugnanoy 
between  them,  the  special  will  prevail  over  the 
general  statute.  Where  the  speoial  statute 
is  later,  it  will  be  regarded  as  an  exception 
to,  or  qualification  of,  the  prior  general  one; 
and  where  the  general  act  is  later,  the  speoial 
will  be  oonstrued  as  remaining  an  exception  to 
its  terms,  unless  it  is  repealed  in  express 
words  or  by  necessary  implication. * (Numerous 
cases  cited.)  If  there  be  any  repugnanoy  between 
these  two  statutes,  the  general  statute;  section 
4566,  must  yield  to  the  speoial  statute,  section 
5613." 

• 

Having  thus  set  forth  our  views  we  must  oonolude  that  if  a 
person,  as  is  designated  in  your  opinion  request  who  was 
duly'  elected  and  qualified  from  a particular  district  in  ac- 
cordance with  the  text  of  Section  2475,  as  the  person  refer- 
red to  in  your  opinion  request  no  doubt  did,  then  it  is  our 
view  that  whan  suoh  person  voluntarily  leaves  the  confines 
of  the  geographioa}.  area  of  his  district  the  residents  of 
that  particular  district  lose  the  representation  whioh  is 
guaranteed  to  them  by  Seotion  2475,  putting  them  in  a position 
where  they  may  have  grounds  to  have  a legal  forfeiture  de- 
clared of  the  offioe  of  the  Judge  representing  their  respect- 
ive district.  Y/e  say  this  not  withstanding  the  fact  that 
suoh  person  may  still  be  a resident  of  the  county  In  compliance 
with  Section  1988,  but  wish  to  make  this  clear  that  that  seo- 
tion sets  forth  the  general  qualifications  of  a person  who 
seeks  to  be  Judge  of  a Court  of  Record,  whereas  Section  2475 
is  speoial  in  character,  guaranteeing  unto  the  residents  of  the 
particular  district  the  right  of  representation  from  their 
particular  distriot. 
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For  further  authority  to  sustain  our  position  we  quote 
fron  the  following  authority: 

In  the  oase  of  Barre  v.  Greenwich  (1822)  1 Pick.  (Mass.) 
129,  the  court  said: 

* ^Besides.  itmu3t  be  conceded,  as  a 
general  principle,  that  where  the  legis- 
lature has  provided  that  certain  offices 

shall  exist  in  any  particular  community, 
the  members  of  that  community  are  alone 
eligible  to  those  offices;  they  are  in 
fact  the  representatives  of  that  communi- 
ty, in  that  department  of  municipal  govern- 
ment' which  they  are  appointed  to  discharge. 

That  community  alone  are  Judges  of  the  quail-  • 
fications  of  such  officer,  and  can  alone 
command  his  servioes.  It  would  seem  to 
follow  that  when  he  ceases  to  be  a member  of 
the  community,  he  ceases  to  be  its  officer.*" 


Thls  involved  the  question  whether  the  removal  of  a town 
constable  and  tax  collector  to  another  town  in  the  state 
had  the  effect  of  forfeiting  his  office. 

"IT  was  admitted  by  all  parties  in  State  ex 
rel.  Malloy  v;  Skirving  (1886)  19  Neb.  497, 

27,  N.  W.  723,  that  a statute  providing  for 
a board  of  county  commissioners  consisting 
of  three  persons  having  the  qualifications 
of  electors,  who  should  be  * elected  in  their 
respective  districts, * and  that  * one  com- 
missioner shall  be  elected  from  each  of  said 
districts  by  the  qualified  voters  of  the  whole 
county,*  required  that  a person  elected  county 
commissioner  be  a resident  of  the  district  at 
the  time  of  his  election;  proceeding  upon  which 
assumption,  it  was  held  by  the  court  that  the 
removal  of  a commissioner  from  his  district 
after  his  election  had  the  effect  of  vacating 
his  office,  under  a statute  providing  that  any 
civil  office  should  be  vacant  upon  the  holder's* 
ceasing  to  be  a resident  of  the  state,  district, 
county,  township,  precinct,  or  ward  in  which 
the  duties  of  his  office  were  to  be  exercised 
or  for  which  he  was  elected." 


"Attention  is  called  to  State  ex  rel.  Johnston 
v.  Donworth  (1907)  127  Mo.  App.  377,  105  S.  V. 
1055,  involving  the  effect  of  the  removal  of  an 
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alderman  from  the  ward  for  which  he  waa  elected 
after  hia  election  and  qualification,  under  a 
statute  providing  that  no  person  should  be  an 
alderman  unless  he  was  a resident  of  the  ward 
from  whioh  he  was  elected,  in  which  the  oourt 
said:  ’Defendant’s  counsel  say  that  the  statute 

is  ambiguous.  Conceding  for  argument's  sake 
that  it  is , it  ought  to  be  interpreted  in  the 
light  of  the  legislative  polioy,  if  that  can 
be  ascertained;  that  is  to  say,  we  ought  to 
attempt  to  realize  the  pur  ose  of  the  legisla- 
ture. We  conceive  that  this  purpose  and  polioy 
is  to  establish  word  representation  in  the 
boards  of  aldermen  of  cities  of  the  fourth  class; 
each  ward  of  such  city  to  bo  represented  by  two 
residents  familiar  with  the  needs  of  the  ward 
and  whose  interests  are  identical  with  the  in- 
terests of  the  ward  community  ....  It  is 
true  that  the  eldernen  act  for  the  welfare  of 
the  city  generally  and  pass  ordinances  which 
relate  to  the  entire  city;  but  it  is  also  true 
that  they  represent  in  an  especial  manner  their 

particular  wards.’  " 

* \ " 

"In  People  v,  Ballhom  (1902)  100  111.  App.  571, 
in  which  the  statute  expressly  required  that  nn 
alderman  should  reside  within  the  ward  for  which 
he  was  elected,  the  oourt  stated:  ’Sound  pub- 
lic policy  requires  that  those  who  represent  the 
local  units  of  government  shall  themselves  be 
component  parts  of  such  units..  The  purpose  of 
these  statutes  is  to  e.'feotuate  this  wisa  policy. 
And  this  purpose  can  only  be  truly  served  by  re- 
quiring such  representatives  to  be  and  remain 
actual  residents  of  the  units  whioh  they  repre- 
sent, in  contradistinction  from  constructive 
residents.*  " 

(The  aforementioned  cases  were  token  from  120  A.L.R.,  page 

869,  and  other  oases  may  be  found  in  said  citation.) 


CONCLUSION. 

1)  It  is  the  opinion  of  thi3  Department  that  Seotion 
2475  R.  S.  Mo.  1939  guarantees  unto  the  residents  of  the 
geographical  area  set  up  under  Seotion  2474  for  the  election 
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of  an  Assooiate  County  Judge,  the  right  to  have  the  Assooiate 
Judge  be  a resident  of  the  distriot  from  -which  they  eleot 
him,  and  if  such  judge  after  being  duly  elected  and  quali- 
fied under  Section  2475,  voluntarily  leaves  said  distriot, 
the  citizens  of  said  distriot  thereby  lose  the  right  to 
representation,  as  is  guaranteed  by  Section  2475,  supra, 

2)  It  is  the  opinion  of  this  Department  that  Seotion 
1988,  £•  S.  Mo.  19  39,  wbloh  sets  forth  the  general  quali- 
fications of  a person  who  seekB  to  be  Judge  of  a Court  of 
Record,  that  said  seotion  applies  to  such  person  solely  and 
does  not  take  precedence  over  a special  seotion  which  guaran- 
tees rights  to  the  citizens  of  a geographical  area,  evon 
though  such  seotion  in  truth  and  fact  plaoes  an  additional 
qualification  upon  suoh  person  holding  judgeship. 


Respectfully  submitted, 


E,  Riohards  Creeoh 
Assistant  Attorney-General 


APPROVED: 


fc'6Y  tfcXm’RlCS 
Attorney-General 


BRC : ir 
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Board  of  Regents  of  State  Teachers 
College  may  lease  facilities  of 
college  for  joint  use  with  Army 
Hospital . 


August  15,  1944 

Mr,  Roy  Ellis,  President 

Southwest  Missouri  State  Teachers  College 
Springfield,  Missouri 


Dear  Mr.  Ellis: 


This  will  acknowledge  the  receipt  of  your  letter 
of  August  11,  1944,  requesting  an  opinion  of  this  office, 
which  is  as  follows: 

"Pursuant  to  the  telephone  request  made  to  Mr. 

Vance  C,  'hurlo  of  your  office  by  Mr.  Prank  C. 

Mann,  our  Attorney,  to-day,  we  will  appreciate 
your  giving  your  opinion  on  the  right  of  the 
Board  of  Regents  to  enter  into  a contract  with 
the  United  States  for  leasing  a portion  of 
cur  buildings  andequlpmont  under  the  following 
conditions . 

"The  Government  is  requesting  the  Board  of  Regents 
tc  lease  to  them  approximately  the  west  half  of 
our  campus  which  Includes  the  cafeteria  in  the  Ad- 
ministration Building,  The  Field  House,  the  Ath- 
letic Field,  the  joint  use  of  our  swimming  pool, 
and  other  grounds  and  facilitios  for  the  use  of 
0* Reilly  General  Hospital,  the  Army  Hospital 
located  in  Springfield,  as  a convalescent  hos- 
pital for  soldiers  who  are  now  patients  at  O’Reilly 
General  Hospital.  They  require  your  opinion  as 
to  the  authority  of  the  Board  of  Regents  to  enter 
into  such  a lease,  which  authority  is  clearly 
granted  under  the  provision  of  Article  20,  Chapter 
72,  Revised  Statutes  of  1939. 

"I  might  add  that  due  to  the  war  conditions  the 
school  has  no  need  for  the  facilities  the  Board 
proposes  to  lease  to  the  Government,  and  it  is 
contemplated  that  the  lease  will  continue  during 
the  duration  or  probably  six  months  thereafter. 

"Four  executed  copies  of  your  opinion  are  required 
by  the  War  Department;  therefore,  I will  appre- 
ciate it  if  you  will  send  me  four  executed  copies 
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of  your  opinion  when  it  is  ready.” 

Section  10753,  R.  S.  Mo.,  1939,  provides: 

”The  boards  of  regents  now  constituted  and  ap- 
pointed for  the  first,  second,  third,  fourth 
and  fifth  district  normal  schools  and  for 
Lincoln  institute  are  hereby  created  boards 
of  regents  for  the  first,  second,  third,  fourth 
and  fifth  state  teachers  colleges  and  for 
Lincoln  university  with  full  succession  to 
property  and  powers.  Said  boards  shall  be 
known  respectively  as  "the  board  of  regents 
for  the  northeast  Missouri  state  teachers 
college . ' the  'board  of  regents  for  the 
central  Mi  souri  state  teachers  college', 
the  'board  of  regents  for  the  southeast 
Missouri  state  teachers  college,  1 the  'board 
of  regents  for  the  southwest  Missouri  state 
teachers  college,'  and  the  'board  of  regents 
for  the  northwest  Missouri  state  teachers 
college ' and  the  'board  of  regents  for  Lin- 
coln university : ' and  by  their  respective  names 
they  shall  have  perpetual  succession,  with 
power  to  sue  and  be  sued,  complain  and  de- 
fend in  all  courts,  to  take,  purchase  and 
hold  real  estate,  and  sell  and  convey  or 
otherwise  dispose  of  the  same,  and  to  make 
and  use  a conanon.  seal  and  to  alter  the 
same.  (R.  £.  1929,  Sec.  9596.)” 

In  State  ex  rel.  Thompson  v.  Board  of  Regents, 

305  Mo.  57,  1*  c.  68,  the  Supreme  Court  stated  in  speak- 
ing of  the  above  section:  "Under  Sec.  11491  the  board 
of  regents  is  empowered  to  sue  and  be  sued,  to  take, 
purchase  and  hold  real  estate  and  to  sell  and  otherwise 
dispose  of  same.  This  section  invests  the  board  with 
powers  akin  to  those  of  a corporation  and  within  the 
limits  defined  recognizes  the  board  as  a legal  entity 
without  in  any  wise  lessening  the  State's  sovereignty.” 

Section  10760,  R.  S.  Mo.,  1939,  orovides : 

"Each  sti  te  teachers  college  shall  be  under 
the  general  control  and  management 
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of  Its  board  of  regents,  and  the  board  3hall 
possess  fuT  power  and  authority  to  adopt  all 
needful  rules  ana  regulations  for  the  guid- 
ance and  supervision  of  the  conduct  of  all 
students  while  enrolled  as  such;  to  enforce 
obedience  to  the  rules;  to  invest  the  flaculty 
with  the  power  to  suspend  or  expel  any  student 
for  disobedience  to  the  rules,  or  for  any  con- 
tumacy, insubordination,  dishonesty,  drunkenness 
or  immoral  conduct;  to  appoint  and  dismiss  all 
officers  and  teachers;  to  direct  the  course 
of  Instruction;  to  designate  the  textbooks  to 
bo  used;  to  direct  what  reports  shall  be  made; 
to  appoint  a treasurer  for  such  college  and  to 
determine  the  amount  of  his  bond,  which  shall 
be  in  amount  not  less  than  ten  thousand  dollars; 
end  to  have  the  entire  rianagement  of  tho  coliege 
including  qualifications  for  admission.  (F  . R. 
1929,  Sec.  9603) ." 

In  State  ox  rcl.  Tho  :pson  v.  Board  of  Regents 
quoted  supra  the  court,  at  page  65  stated:  "Ydiile 
In  a sense,  the  board  is  an  agent  of  the  state  with 
defined  powers,  tho  importance  of  its  duties  with 
their  attendant  responsibilities.  Is  such  as  to  nec- 
essarily clothe  the  board  with  a reasonable  discretio 
in  the  exercise  of  same.  This  is  inevitably  true, 
first  because  of  the  difficulty  In  framing  a statute 
with  such  a regard  for  particulars  as  to  cover  every 
exigoncy  that  may  arise  in  the  future,  and  second, 
because  a restriction  of  the  board's  powers  to  tho 
letter  of  the  law  would  destroy  its  efficiency  and  to 
that  extent  crip  le  the  purpose  for  which  the  insti- 
tution was  created.  Legislatures  therefore,  moved  by 
that  wisdom  which  is  born  of  experience  whether  con- 
scious or  not  of  that  aphorism  ’’now  occasions  teach 
new  duties;  time  makes  ancient  acts  uncouth"  have 
contented  themselves  with  defining  In  gonoral  terms 
the  powers  of  such  boards  as  are  here  under  review, 
leaving  the  discharge  of  duties  not  defined  and  which 
may  under  changed  conditions  arise  In  the  future,  to 
the  discretion  of  th4  board." 


CONCLUSION . 


It  is  therefore  the  opinion  of  this  office  that 


Mr.  Roy  Ellis  -4-  Aug.  15,  1944 


the  Board  of  Regents  of  the  State  Teachers  College  of 
Missouri,  at  Springfield,  may  in  its  discretion, 
lease  facilities  of  the  college  for  Joint  use  with 
the  O’Reilly  General  Hospital,  an  Aray  convalescent 
hospital . 


Respectfully  submitted 


ftbBiR't  i . "L/  ^AGAM 

Assistant  Attorney  General 

APPROVED: 


RSnicKrTTRICK 
Attorney  General 


RJPsLeC 


eiy'ctio:;s: 


In  St .Louis  City  no  registration  number  Is  required  to 
be  olaced  on  ballots;  all  numbers  or.  ballot  must  be 
covered  by  sticker. 


October  6,  1944. 
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Board  of  Election  Commissioners, 

208  S.  Twelfth  Blvd., 

St*  Louis,  Missouri* 

Gentlemen: 

On  September  7,  1944,  you  requested  an  opinion  from 
the  City  Counselor  of  St.  Louis  on  three  questions  involving 
the  administration  of  tho  election  law  in  the  City  of  St.  Louis* 
He  rendered  his  opinion  on  September  10,  1944,  and  made  there- 
with the  suggestion  that  since  State  and  liationul  officers  are 
Involved  at  tho  coming  general  election  the  questions  snould 
also  be  presented  to  the  Attorney- General  for  his  opinion.  On 
September  19,  1944,  through  the  board's  chief  clerk  tire  request 
v/as  made  for  the  Attorney-General's  opinion* 

The  opinion  of  the  City  Counselor  is  as  follows: 


Gentlemen: 

Vie  have  your  letter  of  September  7th,  requesting  our 
opinion  on  certain  questions  which  are,  substantially,  as  fol- 
lows : 


(1)  Does  the  law  regulating  registration  In  the  City 
of  St.  Louis  provide  for  a "registration  number"  such  as  is 
referred  to  in  Section  11608,  R.  S.  Mo.  1939,  as  amended  by 
Laws  1943,  page  544,  and  Section  11595,  R.  S.  Jo.  1939? 

(2)  If  such  law  does  not  provide  for  such  "registra- 
tion number",  is  it  proper  to  use,  in  lieu  thereof,  the  number 
of  the  voter  as  shown  by  the  poll  books? 

(3)  Is  It  necessary,  under  the  provisions  of  Section 
11607,  R.  S.  Mo.  1939,  as  amended  by  Laws  1941,  page  363,  to 
place  a sticker  over  the  serial  number  on  the  face  of  the  ballot, 
as  well  as  over  tho  number  of  the  voter  placed  on  the  back  of 
the  ballot? 


I. 

Section  11595,  R.  S.  Mo.  1939,  which  is  a general  pro- 
vision relating  to  elections,  provides,  in  part,  as  follows; 
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"Provided,  that  in  all  cities  and  counties 
which  now  have  or  may  hereafter  have  a legal 
registration,  the  election  commissioner  shall 
cause  the  ballots  to  be  printed  on  the  same 
leaf  with  a stub  not  over  two  inches  in  width, 
and  separated  therefrom  by  a perforated  line 
extending  across  the  top  of  the  ballot  one  inch 
from  the  top  thereof.  Upon  the  left-hand  mar- 
gin of  the  stub  of  this  ballot  shall  be  print- 
ed the  sorial  number  of  the  ballot;  one-half 
inch  to  tho  right  of  this  serial  number  shall 
be  left  a space  enclosed  within  printed  lines 
not  less  than  one-fourth  inch  in  width  nor  less 
than  one  inch  in  length  in  which  a Judge  of 
election  will  write  the  registration  number  of 
the  voter  wlion  the  ballot  is  voted.  The  some 
number  as  appears  on  the  stub  shall  be  printed 
on  the  left-hand  side  of  the  ballot  near  the 
top,  and  not  more  than  one  inch  bolow  the  per- 
forated lino  separating  the  ballot  from  its 
stub.  The  number  of  each  ballot  shall  be  the 
sane  as  that  on  the  corresponding  stub  and  tlie 
ballots  and  stubs  shall  be  numbered  consecutive- 
ly in  each  city:  Provided,  that  the  sequence 
of  numbers  of  such  ballots  and  stubs  shall  be- 
gin with  the  number  1**  * **  * In  such  precincts 
the  election  Judges,  at  the  time  of  separating 
the  ballot  from  its  stub,  shall  write  in  the  space 
printed  on  this  3 tub  tie  registration  number  of  the 
voter  to  whom  the  ballot  shall  be  delivered.  On 
receiving  the  ballot  from  the  votor  the  numbor  of 
the  ballot  voted  in  tho  order  in  which  it  is  re- 
ceived, but  no  other  writing  except  the  initials 
of  two  Judges  as  provided  for  in  section  11602  of 
this  cliaptor,  shall  be  on  tho  back  of  the  ballot. 

All  stubs  shall  bo  carefully  preserved  and  return- 
ed with  unused  ballots  to  the  office  of  the  elec- 
tion commissioners.  Ho  ballots  shall  be  torn  from 
its  stub  except  for  delivery  to  a voter.*  * * *" 

Section  11608,  R.  S.  !Ho.  1939,  as  amended  by  Laws  1941, 
page  543,  is,  in  part,  as  follows: 

"The  Judge  to  whom  any  ticket  shall  be  delivered 
shall,  upon  receipt  thereof,  pronounce  in  an  audi- 
ble voice  the  name  of  the  voter;  and  if  the  Judges 
shall  be  satisfied  that  tho  person  offoring  to  vote 
is  a legal  voter,  his  ticket  shall  bo  numbered  and 
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placed  in  the  ballot  box  without  inspecting  the  names 
written  or  printed  thoreon,  or  permitting  any  other 
person  or  persons  to  do  so;  and  the  clerks  of  elec- 
tion sixall  enter  the  names  of  voters  and  the  numbers 
of  the  ballots,  in  the  order  in  which  they  were  re- 
ceived, in  the  poll  books,  in  conformity  with  the  form 
printed  in  section  11490,  and,  in  addition,  whenever 
a registration  is  required  by  law,  place  on  such  bal- 
lot the  number  corresponding  with  the  number  opposite 
the  name  of  the  person  voting,  found  on  the  registra- 
tion list;  and  no  ballot  not  so  numbered  skull  be 
counted;  * * * *." 

Up  to  the  year  1895,  the  registration  laws  applicable  to 
the  City  of  St.  Louis  provided  for  a registration  number  for  each 
voter  registered. 

Section  989,  R.  S.  I.!o.  1959,  (Laws  of  1883,  page  39, 
amended),  applicable  to  cities  of  the  first  class,  provided  that, 

"The  registration  books  and  the  registration 
lists  or  poll-books,  as  hero inaf tor  provided  to 
be  delivered  to  the  judges  of  election,  shall  be 
in  the  following  form  * * *" • 

The  form  then  follows  and  its  first  column  bears  the  designation, 
"Registration  NO." 

In  1895  (Laws  1895,  Special  Session,  p.  15),  the  Legis- 
lature enacted  a new  law,  applicable  to  St.  Louis,  providing  for 
a Board  of  Eloctlon  Commissioners,  and,  in  detail,  a system  of 
registration.  This  law  made  no  provision  for  a registration  num- 
ber. It  was  so  held  by  the  Supreme  Court,  in  banc.  In  Timmonds  v. 
Kennish,  244  ho.  318,  l.c.  324. 

Thereafter,  the  laws  regulating  registration  in  St. Louis 
were  changed  from  time  to  time  until  the  Permanent  Registration 
Act  was  passed  in  1937  (Laws  1937,  p.  235;  R.  S.  4:0.  1939,  Chapter 
76,  Articlo  24.) 

An  examination  of  all  of  these  laws  since  1895  reveals 
that,  in  none  of  them  is  a "registration  number"  required.  This 
being  so,  we  think  the  question  Is  ruled  by  Timmonds  v.  Kennlch, 
supra.  That  suit  was  a contest  brought  by  plaintiff  to  challenge 
the  eloctlon  of  defendant  as  Judge  of  the  Supreme  Court.  Defend- 
ant had  been  declared  elected  on  the  official  returns.  The  Court 
says  (l.c.  320): 
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"It  is  conceded  by  defendant  that  none  of  tire 
votes  caso  in  the  city  of  St*  Louis  in  the  eloc- 
tion  of  1910  had  trie  registration  number  of  the 
voter  indorsed  tlieroon.  It  is  further  conceded 
that  without  the  vote  of  St.  Louis  plaintiff 
would  have  been  elected,  as  he  had  a majority 
of  the  vote  cast  in  the  State  outside  said  city. 

Tho  case,  then,  depends  upon  whether  tire  aosence 
of  tho  registration  number  of  tire  voter  in  the 
city  of  St.  Louis  on  Ills  ballot  invalidated  his 
vote.  If  it  does,  then  the  entire  vote  in  St .Louis 
must  be  tlirown  out,  and  the  o fice  given  to  plain- 
tiff. * * *" 

And,  further,  (l.c.  327  and  32C): 

"•*  it-The  law  does  not  require  an  impossible 
thing  to  be  done • It  ie  obviously  impossible 
to  Indorse  upon  a ballot  a number  that  doos  not 
exist,  and  henoe  the  manifest  nonapplication  of 
section  5905  to  this  situation,  and  its  no  loos 
manifest  inconsistency  with  the  special  law 
governing  elections  in  the  city  of  St.-^ouls. 

* * 

"Since  the  peonage  of  the  act  of  1G95  tiio  elec- 
tion officials  of  the  city  of  St.  Louis  have  con- 
strued tho  law  to  require  no  registration  book, 
and,  consequently,  no  such  number  on  the  ballot. 

Tills  construction  has  been  acquiesced  in  by  the 
entire  community,  including  candidates  defeated 
for  office,  up  to  the  tin e of  the  institution  of 
this  contest.  In  1903,  after  eight  years  of  such 
construction,  the  Legislature  substantially  re- 
enacted the  law  in  this  re  ;ard,  without  providing 
for  any  registration  number.  Those  facts  are  of 
great  persuasive  force.  We  ought  not  to  render  a 
judgment  reversing  this  settled  construction  - a 
jud^uent  which  would  disfranchise  the  entire  voting 
population  of  St.  Louis  - unless  constrained  to  do 
so  by  a mandate  of  the  statute  which  is  of  clear, 
certain  and  undoubted  construction  to  that  effect. 

We  find  none  such.  On  the  contrary,  wo  can  recon- 
cile the  somewhat  disjointed  election  statutes,  only 
by  holding  that  the  law  applicable  to  St.  Louis  (sec- 
tion 6220)  is  in  harmony  with  soctlon  5099  of  the 
general  law  which  forbids  any  indorsement  on  the  bank 
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of  the  ballot  save  the  initials  of  the  judges 
and  the  voting  number,  and  is  inconsistent  with 
section  5905,  xtl lich  provides  for  a registration 
number*" 

Under  the  present  registration  law,  as  under  the  regis- 
tration law  under  consideration  in  the  Timmonds  case , no  provi- 
sion for  a " registration  number"  is  nade,  and,  as  said  in  that 
case,  "The  law  does  not  require  an  impossible  thing  to  bo  done*" 

Under  the  authority  of  the  Time  rids  case,  therefore,  we 
are  of  the  opinion  that,  in  St.  Louis,  no  "registration  number" 
is  required  to  be  put  upon  the  ballot  stub  and  that  the  provision 
of  the  statute  requiring  the  placing  of  a "registration  number" 
on  the  ballot  stub  is  inapplicable  to  St.  Louis. 


II. 

•You  next  inquire  whether  it  is  proper  to  use,  in  lieu 
of  a "registration  number",  the  number  of  the  voter  as  shown 
by  the  poll  books.  In  our  opinion,  such  use  is  not  proper  or 
permissible • 

The  law  is  vitally  concerned  with  preserving  the  secrecy 
of  the  ballot,  and,  to  thiB  end,  specif ios  with  particularity  the 
markings  that  may  bo  placed  upon  the  ballot  and  stub.  It  provides 
that  the  number  of  the  voter,  as  shown  by  the  poll  book,  sliall  be 
placed  on  the  back  of  the  ballot,  along  with  the  initials  of  the 
Judges.  Lo  provision  is  made  for  the  marking  of  that  number  at 
any  other  place,  either  on  the  ballot  or  the  ballot  stub,  and, 
in  the  at co nee  of  such  provision,  your  Board  is  without  authority 
to  place  such  number  in  the- space  on  the  stub  provided  for  the 
"registration  numb  er • " 


III. 

You  next  inquire  whether  it  i3  necessary,  under  the 
provisions  of  Section  11G07,  R.  S.  lio.  1939,  as  amended  by  Laws 
of  1941,  p.  363,  to  place  a sticker  over  the  serial  number  on 
the  face  of  the  ballot,  as  well  as  over  the  number  of  the  voter 
placed  on  the  back  of  the  ballot. 

Section  11607,  R.  S.  Mo.  1939,  is  as  follows: 

"Every  ballot  shall  be  numbered  in  numerical 
order  in  which  received,  and  it  sliall  be  the 
duty  of  the  election  Judges,  in  the  presence 
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of  tlio  voter,  "before  ar.y  ballot  Is  placed  In  the 
ballot  box,  to  cover  or  conceul  securely  the 
identifying  number  or  numbers  placed  on  the  bal- 
lot by  placing  ovor  the  number  or  numbers,  and 
pasting  down,  a black  sticker,  which  stickor  is 
to  be  two  Inches  square  with  gummed  edges  extend- 
ing three-eights  (3/0)  of  an  inch  towards  the  cen- 
ter of  tlie  square,  so  as  to  conceal  but  not  destroy, 
the  nurbor  or  numbers  placed  thereon*  Such  stickers 
shall  be  supplied  to  tho  oloction  judges  by  the 
County  Clerk  or  Board  of  I'.lection  Commissioners  of 
each  county  or  city,  and  no  sticker  sliall  be  removed 
orccopt  in  caso  of  contested  elections,  grand  jury 
investigations,  or  in  the  trial  of  all  civil  or  crim- 
inal cases  in  which  tiio  violations  of  any  law  relat- 
ing to  eloctions,  including  primary  elections,  is 
under  investigation  or  at  issue  and  tlien  only  oh  the 
order  of  a proper  court  or  judge  thereof  in  vacation* 

No  judge  of  election  siuill  deposit  any  ballot  upon 
which  the  navies  or  Initials  of  the  judges,  as  here- 
inbefore provided  for,  do  not  appear. " 

In  1941,  the  Legislature  amended  this  Section  to  read, 
in  part,  as  follows  (Laws  1941,  p*  363): 

"Section  11607*  I allots  to  bo  numbered  and  num- 
bers covered— sticker  to  be  removed,  when* — - 
Every  ballot  shall  be  numbered  in  numerical  ordor 
in  which  received,  and  it  shall  bo  the  duty  of 
the  election  judges,  in  the  presence  of  the  voter, 
beforo  any  ballot  is  placed  In  the  ballot  box,  to 
cover  or  conceal  securely  the  Identifying  nuriber  or 
numbers  placed  on  the  ballot  by  placing  ovor  the 
number  or  numbers,  and  pasting  down,  a b_ack  stickor, 
whiuh  stickor  Is  to  be  two  inciieB  squaro  with  -owned 
edges  extending  throe-eights  (5/3)  of  an  inch  towards 
the  center  of  tho  square,  so  as  to  conceal  but  not 
destroy,  the  number  or  numbers  placed  thereon*#  # # 
lio  judgo  of  election  shall  deposit  any  ballot  upon 
which  the  natr.es  or  Initials  of  tho  judges,  a.3  herein- 
before provided  for,  do  not  appear," 

It  will  be  noted  that  tho  stickers  aro  required  to  be 
placod  ovor  "the  nuriber  or  nui  bore"  * so  as  to  conceal  "the  Identi- 
fying nuriber  or  numbers  placed  on  tho  ballot •" 

It  Is  a rule  of  the  construction  of  statutes  that  offect 
must  be  given,  so  far  as  possible,  to  each  word,  phrase  and  sen- 
tence, and  it  must  bo  hold  that  the  Legislature  contemplated  that. 
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in  certain  instances  ther’e  would  be  only  ono  number  to  be  covered, 
while,  in  others,  there  would  be  more  than  one  number  to  bo  covered. 

Section  11595,  R.  S.  !.:o.  1959,  provides  that  no  writing, 
other  tlan  the  Judges*  initials  and  the  number  of  the  voter  as  ap- 
pears on  the  poll  book,  shall  be  on  tho  back  of  the  ballot.  This 
is  the  same  section  that  requires  that  the  "registration  number" 
shall  be  placed  on  tho  stub. 

Section  11608,  R.  S.  ho.  1939,  (Amended  Laws  1943,  p. 

543)  provides,  in  part,  that, 

"*  * * the  clerks  of  election  shall  enter  the 
nane3  of  voters  and  the  number  of  the  ballots, 
in  the  ordor  in  which  they  were  received,  in  the 
poll  books,  in  confor  ity  wit!  the  form  printed 
in  Section  11490,  and,  in  addition,  whenever  a 
registration  is  required  by  law,  place  on  such 
ballot  the  number  opposite  the  nano  of  tho  person 
voting,  found  on  tho  registration  list;  and  no 
ballot  not  so  numbered  shall  bo  counted;---  * *" 

Whether  this  requires  tho  "registration  number"  on  the  back  of 
the  ballot,  notwithstanding  the  provisions  of  Section  115S5 
(3uprtt),  we  need  not  determine,  since  wc  have  alrea  y concluded 
that,  in  St.  Louis,  no  "registration  number"  is  provided  for  or 
required. 


It  nay  be  the  framers  of  Laws  1941,  p.  363.  construed 
the  law  as  requiring,  in  some  election  districts,  a registration 
number",  as  well  as  a poll  number  on  the  back  of  the  ballot  and, 
for  that  reason,  used  the  phrase  "nuribor  or  numbers  placed  on  the 

ballot ." 


be  that  as  it  ray,  wo  lave  seen  tlat,  in  St.LojB,  there 
can  be  only  one  number  on  the  back  of  the  ballot,  that  is,  the  poll 
number.  However,  another  number  uocs  appear  on  the  ballot  - the 
serial  number,  on  tho  face  thereof*^  Siall  the  .oard  require  tlat 
a sticker  bo  placed  ovor  this  number? 

The  statute  las  as  its  sole  purpose  tho  preservation  of 
the  secrecy  of  the  ballot,  and  should,  in  our  opinion,  be  so  con- 
strued as  to  best  achieve  that  purpoeo.  Soction  11^95  provides 
tlat  the  bullots  and  stubs  shall  be  numbered  consecutively  and  that 
the  sequence  of  numbers  of.  such  ballots  and  stubs  siall  begin  with 
the  number  1.  It  is  obvious  tlat  ono  present  at  the  polls  when  the 
ballot  Is  handed  out  is  in  a position  to  identify,  when  the  ballots 
are  opened,  the  ballot  of  a particular  voter  cy  the  serial  number, 
unless  such  number  is  concealed.  The  ballots  have  consecutive  serial 
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numbers,  and  are  required  to  be  given  oiit  serially,  Likewise, 
the  votors  arc  numbered  consecutively  5_n  the  poll  book.  It  is, 
therefore,  possible  for  a person  ih  the  polling  place  having  ac- 
cess to  the  poll  books,  to  determine  the  serial  number  of  a par- 
ticular voter  by  matching  his  poll  number  with  the  serial  number, 
having  duo  regard  to  the  number  of  spoiled  and  returned  ballots, 
ard,  In  this  manner,  be  able  to  identify  the  ballot  whon  opened 
for  counting. 

It  is,  therefore,  our  opinion  that  a construction  of  the 
s atute  consistent  with  its  end  and  purpose  requires  the  serial 
number  to  be  concealed.  Obviously,  this  cannot  be  done  after  the 
ballot  has  been  prepared  and  returned  to  the  judges,  as  this  would 
entail  opening  the  ballot  and  revealing  its  markings.  It  can  only 
be  done  after  it  has  boon  torn  from  its  stub  and  before  it  is  re- 
ceived by  the  voter,  Y’ith  both  the  poll-number  on  the  back  and  the 
serial  number  on  tiie  fact  covered  and  concealed,  there  would  seem 
to  be  no  possible  me  ns  of  Identification  and  the  purpose  of  the 
statute  would  be  fully  and  completely  accomplished. 

To  recapitulate,  then,  our  opinion  is  as  follows* 

(1)  lio  "registration  number"  i3  provided  for  or  required 
in  St,  Louis  and  the  space  on  the  stub  provided  for  its  insertion 
should  be  left  blank, 

(2)  It  is  not  proper  or  permissible  to  insert  the  poll- 
number  in  the  space  on  the  ballot  stub  provided  for  the  "registra- 
tion number." 

(3)  The  Board  should  require  that,  before  the  ballot 

is  received  by  the  voter,  a sticker  be  pluced  over  the  serial  num- 
ber on  the  face  of  tho  ballot;  and  then,  when  the  ballot  is  return- 
ed by  the  voter,  to  the-  judge,  that  the  poll-number  is  put  on  the 
back  of  the  ballot  and  a other  sticker  put  over  this  number. 

Inasmuch  as  the  election  of  national  and  state  officers 
is  involved  in  the  November  election,  we  believe  your  .Board  should 
present  this  matter  to  the  Attorney-General  of  the  State,  and  en- 
close an  extra  cop;/  of  this  opinion  for  transmittal  to  him  in  con- 
nection with  your  request  for  his  opinion. 


Very  truly  yours 


-9- 


10-G-44 


board  of  Election  Commissioners, 


We  have  examined  this  opinion,  reviewing  the  authorities 
cited  therein  and  have  made  independent  research  on  these  sub- 
jects, and  are  of  the  view  that  the  conclusions  reached  therein 
are  correct  and  are  amply  supported  by  the  statutes  as  construod 
by  the  courts* 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney-General 


APPROVED: 


VANE  C.  THOIlto 

Acting  Attorney-General. 


LLTi/LD 


RECORDER.  ( Grantees  should  be  named  in  index 

) in  the  manner  their  names  appear 

( in  deed. 


May  4,  1944 


Honorable  Ross  C.  Ewing 
Recorder  of  Deeds 
Audrain  ( ounty 
Mexico,  Missouri 


Dear  Mr.  P:\ving: 


This  will  acknowledge  the  receipt  of  your  I - 
quiry  of  May  2,  1944,  which  is  as  follows: 

”1  would  like  your  opinion  of  Section  13,164 
Revised  Statutes  of  Missouri,  1939,  In  regards 
to  Deeds  made  to  Husband  and  ’Aife,  should  the 
Grantees  be  listed  as  John  Doe  and  Yiife  or 
John  Doe  and  Mary  his  wife,  this  office  has  always 
listed  like  the  first  example  and  I would  like 
to  know  if  this  is  correct.  " 

Sec.  13164,  R.  S.  o.,  1939  is  as  follows: 

MThe  recorder  of  each  county  in  this  state 
shall  keep  in  his  office  a well-bound  book 
or  books,  to  be  known  as  the  'abstract  and 
index  of  deeds, ’ which  shall  have  appropriate 
columns or operly  ruled  and  headed  /or  each  of  the 
f ollovvln  items,  namely:  Names  of  grantors  and 
grantees,  dote  cf  Instrument,  date  of  filing  Instrument 
for  record,  nature  of  instrument,  book  and  page  where 
recorded,  description  of  land  conveyed  or  affected; 
said  books  shall  be  divided  Into  two  equal  parts, 
the  front  part  to  be  alphabetically  arranged  for 
the  names  of  grantors,  and  the  back  part  to  be 
alphabetically  arranged  for  the  names  of  grantees.” 

In  the  cose  cf  State  v.  Cornell,  149  S.  W.  (2d),  815, 
821,  the  court,  in  a case  relating  to  a tax  assessment, 
held: 
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"«■  • *%'e  find  nothing  in  the  statutes  re- 
quiring that  assessments  of  personal  prop- 
erty, or  orders  with  reference  thereto,  shall  be  in 
the  full,  true,  correct,  and  lawful  name  <f  the 
owner.  Sec.  9791,  R.  S.  1929,  Mo.  St.  Ann.  ec. 
9791,  p.  78;  7,  provides  that  no  assessment  of 
property  for  taxes  shall  be  considered  illegal 
on  account  of  any  informality.  See  State  ex  rel. 
Wyatt  v.  Cantley,  325  ho.  67,  26  S.  V. . 2d.  976, 

979.  Authorities  in  point  however,  ere  very 
limited.  Most  cases  from  . ther  jurisdictions 
involve  real  estate  or  were  decided  under  special 
statutes.  T*he  matter  is  discussed  in  61  C.  J. 

707,  Sec.  871,  where  t is  said:  ’Also,  it  Seems 
, that  a designation  is  generally  sufficient,  if  the 
name  entered  Is  one  which  the  person  commonly  uses 
and  the  one  by  which  he  is  generally  known. "*  « * 

"In  the  case  of  Carrall  v.  State,  53  Neb.  431, 

73  N.  1".  939,  940,  a statute  required  the  ’names 
of  witnesses'  to  be  endorsed  on  the  information. 

The  name  'Mrs.  Prod  Steinburg'  was  endorsed. 

The  state  sought  to  use  Alena  ^ary  Steenburg,  wife 
of  Paul  Fred  Steeriburg,  as  a witness.  Defendant 
contended  the  name  f the  witness  was  not  en- 
dorsed. There  was  evidence  that  she  gave  her  name 
as  'Mrs.  Fred  Steenburg'  and  that  her  husband 
was  known  as  ' red  fteenburg.'  t'he  court  dis- 
posed of  the  issue  of  identity  as  a question  of 
fact,  and  said:  'It  oust  be  said  that,  in  a 
strict  sense  or  meaning,  this  w s not  the  name  of 
the  witness.  A married  woman  takes  her  hus- 
band's surname,  and  by  a social  custom,  which  so 
largely  prevails  that  it  may  be  called  a general 
one,  she  is  designated  by  the  use  of  the  Christian 
name,  or  names,  if  he  has  more  than  one,  of  the 
husband,  or  the  initial  letter  or  letters  of  such 
Christian  name  or  names  of  the  husband, together 
with  the  appellative  abbreviation  "Mrs.”  prefixed 
to  the  surname;  and  all  married  women  (there  may  be, 
possibly,  a few  exceptions)  are  bett  r known  by  such 
name  than  their  own  Christian  name  or  names, 
used  with  their  husband's  surname,  and  their  iden- 
tification would  be  more  perfect  and  complete 
by  the  use  of  the  former  method  than  the  latter."' 

Under  the  above  statute  it  becomes  the  duty  of 
the  recorder  to  properly  index  a deed  and  unless  he  does 


Hon.  Roan  C.  Ewing 


3— 


May  4,  1944 


that  he  becomes  personally  liable  for  neglect  or  refusal 
to  do  his  duty.  In  regard  to  such  question  the  Court 
in  the  case  of  /tower son- Brantingham  Implement  Co.  v. 
Rogers,  216  S.  W.  994,  995,  held: 

"«•  •-  The  other  line  of  cases  has  its  origin  in 
Bishop  v.  Schneider,  46  Mo.  472,  2 Am.  Rep *533, 
where  the  court  refused  to  extend  thi s doctrine 
to  the  failure  of  the  recorder  to  nroperly  in- 
dex recorded  conveyances,  a duty  Imposed  on  him 
by  section  10384,  and  held  that  a deed  properly 
filed  and  copied  in  the  records  imparts  notice  of 
its  contents  notwithstanding  the  failure  of  the 
recorder  to  index  It.  The  court  there  said: 

'The  grantee  has  no  control  ov-r  the  official 
acts  of  the  recorder,  and  when  he  has  delivered 
to  the  officer  his  deed,  he  has  performed  all 
the  di  ty  within  his  power;  and  when  the  deed 
is  copied  on  the  record,  the  stat  te  says  it 
shallbe  considered  as  recorded  from  the  time 
it  was  delivered,  i'he  subsequent  sections  are 
distinct  and  independent  provisions  respecting 
Indexing,  and  do  not  form  a part  of  the  law  as  to 
recording.  They  Impose  a duty  on  the  officer, 
and  denounce  a liability  for  a neglect  or  refusal  to 
obey  that  duty,  but  they  do  not  make  what  has  pre- 
viously b en  done  void.' 

"It  is  pointed  out  that  the  statute  that  makes 
a record  of  a conveyance  impart  notice  requires 
that  the  instrument  be  copied  on  the  record  and 
that  the  Indexing  of  such  record  is  imposed 
by  another  section  of  the  section  and  1b  not 
essential  to  the  validity  of  such  notice.  * * 
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COHCLUSIOH . 


Therefore,  it  is  clearly  the  duty  of  the. recorder 
to  index  a deed  in  the  names  of  the  grantees  as  such 
names  appear  in  the  instrument. 


Respectfully  submitted 


. v . m£i)LI 

Assistant  Attorney  General 


A j?  ROVED: 


ROY  McKITTRICK 
Attorney  General 


SVMiLeC 


INSURANCE : 


Approval  of  Amendment  to  Articles  of  Incorporation 
of  Physicians  Life  and  Casualty  Company,  of  Spring- 
field,  Missouri. 


rV 


July  17,  1044 


FILED 
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Mr.  Preston  Estep,  Counsel 
Insurance  Department 
Jefferson  City,  Missouri 


Dear  Sir: 


Re:  Amendment  of  Articles 
of  Incorporation  of 
Physicians  Life  and 
Casualty  Company., 
Spring!  ’ e Id,  'o . 


V/o  liavo  your  lottor  of  July  15th,  1944,  enclosing  f r 
our  attention  tlic  papors  in  connection  with  the  Amendment 
of  the  Articles  of  Incorporation  of  the  Physicianc  Life 
and  Casualty  Company,  in  which  the  company  desires  to  change 
the  registered  office  of  the  corporation  from  724  Woodruff 
Building,  Springfield,  Missouri  to  915  Olive  Street,  Room 
915  Syndicate  Trust  Building,  St.  Louis,  Missouri. 

Wo  have  examined  the  papers  enclosed  v.ith  your  letter 
and  find  that  the  change  of  address  of  the  registered  office 
of  the  corporation  has  been  d\:ly  and  regularly  changed  from 
724  Woodruff  Building,  Springfield,  Missouri,  to  915  Olive 
Street,  Room  915  Syndicate  Trust  Building,  St.  Louis, 
Missouri,  and  that  the  amendment  complies  with  the  Laws  of 
the  State  -f  Missouri  and  la  consistent  with  the  Constitution 
of  the  United  States  and  the  Constitution  of  Missouri. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED: 


TT7T  "TToI’TTOiro'T  ' 
Attorney  General 

CRH:C? 


Approval  of  Minutes  of  special  meetings  of 
Ili  SURAH  CE : directors  and  stockholders  of  the  Commonwea Ltn 

Life  and  Accident  Insurance  Company  of  St.  Louis, 
Missouri . 


August  23,  1944 

>2  ^f~ 


Mr.  Preston  Estep,  Counsel 
Insurance  Department 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  for  attention  your  letter  of  August  22nd, 
in  which  you  enclose  a copy  of  the  Minutes  of  Special 
Meeting  of  Stockholders  of  the  Commonwealth.  Life  and 
Accident  Insurance  Company,  and  also  a copy  of  the 
Minutes  of  Special  Meeting  of  the  Directors  of  the 
Co/iinonwealtli  Life  and  Accident  Insurance  Company,  In 
which  you  request  an  opinion  from  tills  department  as 
to  whether  the  proceedings  are  in  proper  form,  relative 
to  tho  increase  of  the  capital  stock  from  £50,000  to 
$100,000. 

We  liavo  examined  the  copy  of  the  Minutes  above 
referred  to  and  find  that  they  comply  with  the  I^aws  of 
Missouri  and  are  consistent  with  the  Constitution  of 
Missouri  and  the  Constitution  of  the  United  States. 


% 


FILED 


Respectfully  submitted. 


APPROVED: 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


Attorney  General 


CR1I:CP 


INSURANCE: 


Approval  of  Amendment  of  Articles  of 
Incorporation  of  Commonwealth  Life  and 
Accident  Insurance  Company  of  St,  Louis, 
a corporation  of  Missouri, 


December  19, 


Insurance  Department 
State  of  Missouri 
Jefferson  City,  Missouri 

Attontlont  Mr,  Preston  Estep,  Counsel 

In  Re:  Amendment  of  Articles  of  Incorporation 
of  Commonwealth  Life  and  Aooident 
Insurance  Company  of  St,  Louis,  Missouri. 

Gentlemen: 

This  will  aclaaowledgo  reoeipt  of  your  letter 
of  December  19,  1944,  enclosing  copies  of  proceedings 
of  Directors  sued  Stockholders  meeting  of  the  Common- 
wealth Life  and  Accident  Insurance  Company  of  St,  Louis, 
Missouri j together  with  copy  of  Certificate  of  Amendment 
to  the  Articles  of  Incorporation  of  said  company,  for 
our  approval. 

It  is  the  opinion  of  this  department  that  the 
enclosed  proceedings  are  in  proper  legal  fora,  and  are 
in  accordance  with  the  provisions  of  the  statutes  of 
Missouri,  and  not  inconsistent  with  the  Constitution 
and  Laws  of  the  State  of  Missouri  and  of  the  United 
States, 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR, 

Assistant  Attorney  General 


APPROVED: 


lirimrar 

Attorney  General 


ARH:ml 


INSURANCE:  Approval  of  Declaration  of  Intention  to  Form 

Corporation  --  St.  Louis  Casualty  and  Surety  Company 


December  27,  1&44 


Ins  ranee  department 
St  te  of  i<tis30ori 
Jeiie  son  City,  **ii.souri 


FILED 
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At  tent  Lon:  i'reston  t stop.  Counsel 

In  re.  St»  Louis  Casualty  and  Surrty  Company, 
declaration  of  intention  to  Fori  Corporation 

Gentle  en: 


ifour  letter  of  eeceir.oer  26,  1U44,  together  with  en- 
closed copies  of  declaration  of  intention  to  forn  a corporation 
is  acknowledged. 

J‘t  . tae  opinion  of  tnis  department  th.-.  t the  en- 
closed declaration  is  in  proper  lep;al  form  and  is  in  au  ordance 
witu  the  provxsioiis  oi  cne  statutes  oi'  Missouri  and  is  consistent 
•vith  the  Constitution  oj.  Missouri  ana  the  Constitution  o the 
United  St  t s • 


Respectfully  sub  itted 


VCT:DA 


Vai\ d C.  iRlidLO 

(acting)  Attorney  General 


iiot  the  duty  of  county  clerk  to  ma  e up  Delinquent 
Personal  lax  Books;  County  Cierk  not  required  to 
ma.-.e  two  complete  sets  of  current  personal  and 
current  real  estate  Tax  Books. 


January  10,  1944 


Honorable  F.  Harold  Fenix 
Collector  of  Revenue 
Jasper  County 
Cartilage,  Missouri 


FILED 


Dear  Hr.  Fenix: 


Under  date  of  December  30th,  1943,  you  wrote  to  this 
office  requesting  an  opinion,  as  follows: 


"I  would  appreciate  having  opinions  from 
your  office  on  the  following  two  questions: 

"1,  Is  it  the  duty  of  the  County  Clerk  to 
make  up  Delinquent  Personal  Tax  Books? 

"2.  Is  the  County  Clerk  required  to  make 
two  complete  sets  of  Current  Personal  and 
Current  Real  hatate  Tax  Books?" 


Your  questions  will  be  treated  in  the  order  in  which 
you  have  stated  them.  Both  of  your  questions  are  matters 
for  which  we  must  consult  the  statutes  in  order  to  arrive 
at  the  answer. 

Section  11110,  R.  S.  Mo.  1939,  provides  for  the  making 
of  "personal  delinquent  list,"  and  "land  delinquent  list." 
Tills  section  is  as  follows: 


"whenever  any  collector  shall  be  unable  to 
collect  any  taxes  specified  on  the  tax  book, 
having  diligently  endeavored  and  used  all 
lawful  means  to  collect  the  same,  he  shall 
make  lists  thereof,  one  to  be  called  the 
•personal  delinquent  list,'  in  which  shall 
be  stated  the  names  of  all  persons  owing 
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taxes  on  personal  property,  where  taxes 
cannot  be  collected,  alphabetically 
arranged,  with  the  amount  due  from  each, 
anJ  the  other  to  be  called  the  ’land  de- 
linquent list,’  in  which  shall  be  stated 
the  taxes  on  lands  and  town  lots  where 
taxes  have  not  been  collected,  with  a 
full  description  of  said  lands  and  lots, 
and  the  amount  of  taxes  due  thereon,  set 
opposite  each  traot  of  land  or  town  lot; 
and  a like  list  of  all  delinquent  clerks 
and  other  officers  hereinbefore  required 
to  pay  to  the  collectors  the  amount  of 
revenue  by  them  respectively  received,  to 
be  oalled  the  ’delinquent  list  of  officers.’" 


Section  11114,  R.  S.  Mo.  1939,  requires  the  county  court 
to  correct  the  delinquent  land  list  and  certify  it  and  file 
it  in  the  office  of  the  county  clerk. 

Section  11115,  R.  S.  llo.  1939,  requires  the  county  clerk 
to  make  a back  tax  book,  whioh  section  is  as  follows: 


"The  clerk  of  the  county  court  sliall  file 
the  said  list  in  his  office,  and  within 
ten  days  thereafter  make  the  same  into  a 
’back  tax  book,’  as  contemplated  by  sec- 
tion 11120,  under  the  seal  of  the  court, 
and  deliver  the  same  to  the  collector  of 
the  revenue  of  his  county,  whose  duty  it 
sliall  be  to  proceed  to  collect  the  same, 
and  to  that  end  shall  have  the  power,  and 
it  is  hereby  made  his  duty,  to  levy  upon, 
seize  and  distrain  personal  property,  and 
sell  the  sane  for  such  taxes,  in  the  manner 
provided  in  tills  article.  In  the  city  of 
St.  Louis  the  uncollected  bills  sliall  be 
returned  with  said  list:  Provided,  that 
the  city  comptroller,  or  other  proper  of- 
ficer, shall  return  said  list  within  thirty 
days  to  the  city  collector.  And  if  it  ap- 
pear that  any  county  court  or  county  clerk 
of  this  state  lias,  within  five  years  next 
before  the  taking  effect  of  this  section, 
failed  in  the  discharge  of  any  one  of  the 
duties  prescribed  by  sections  11114  and 
11120  of  this  article,  or  shall  so  fail 
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at  any  tine  hereafter,  to  such  an  extent 
that  tiie  collection  of  said  taxes  cannot 
be  enforced  by  law.  It  shall  be  the  duty 
of  the  said  county  court  and  clerk,  or 
their  successors  In  office,  Immediately 
after  such  omission  or  defect  is  discov- 
ered, to  proceed  at  once  to  correct  the 
same  and  supply  the  omission  or  defect, 
and  return  such  corrected  ’back  tax  book* 
to  the  collector,  whose  duty  it  shall  be 
to  collect  the  same,  as  hereinbefore  set 
forth." 


Section  11120,  R.  S.  Mo.  1939,  prescribes  the  manner  of 
making  the  back  tax  book,  and  is  as  follows: 


"Within  thirty  days  after  the  settlement 
of  the  collector,  in  the  odd  numbered 
years,  the  several  county  clerks  in  eaoh 
county  in  this  state,  and  in  such  olties, 
the  register,  city  clerk  or  other  proper 
officer,  shall  make,  in  a book  to  be 
oalled  the  ’baok  tax  book,'  a oorreot 
list,  in  numerical  order,  of  all  tracts 
of  land  and  town  lots  on  which  back  taxes 
shall  be  due  in  such  oounty  or  city, 
setting  forth  opposite  eaoh  tract  of  land 
or  town  lot  the  name  of  the  owner,  if 
known,  and  if  the  owner  thereof  be  not 
known,  then  to  whom  the  same  was  last 
assessed,  the  description  thereof,  the 
year  or  years  for  which  such  traot  of  land 
or  town  lot  is  delinquent  or  forfeited, 
and  the  amount  of  the  original  tax  due 
each  fund  on  said  real  estate  (and  the 
interest  due  on  the  whole  of  said  tax  at 
the  time  of  making  said  back  tax  book, 
together  with  the  olerk’s  fees  then  due), 
in  appropriate  columns  arranged  therefor, 
and  the  aggregate  amount  of  taxes,  interest 
and  clerk’s  fees  charged  against  each  tract 
of  land  or  town  lot  for  all  the  years  for 
which  the  same  is  delinquent  or  forfeited; 
said  baok  tax  book,  when  completed,  shall 
be  delivered  by  said  olerk  or  other  proper 
officer  to  the  proper  collector  of  the 
county  or  such  city,  for  which  he  shall  take 
duplicate  receipts,  one  of  which  he  shall 
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file  In  hia  office  and  the  other  with 
the  state  auditor,  and  the  clerk  or 
other  proper  officer  shall  charge  such 
collector  with  the  aggregate  amount  of 
taxes.  Interest  and  olerk's  fees  con- 
tained In  said  'baok  tax  hook.*  In  all 
such  cities  the  said  ’hack  tax  book' 

Bhall  be  made  out.  In  alphabetical  order, 
In  the  name  of  the  owner.  If  known;  and 
If  the  owner  be  not  known,  then  In  the 
name  of  the  person  to  whom  such  tract  or 
lot  was  last  assessed.  All  taxes. 
Interest  and  clerk’s  fees  hereafter  con- 
tained In  the  'back  tax  book'  herein 
described  shall  bear  Interest  from  the 
time  of  the  making  out  of  said  ’back  tax 
book'  at  the  rate  of  ten  per  cent  per 
annum  until  paid.  In  computing  Interest 
under  this  article,  a fraction  of  a month 
shall  be  counted  as  a whole  month." 


You  will  observe  that  in  none  of  these  statutes  is  there  any 
requirement  that  the  county  clerk  make  a personal  back  tax 
book. 


Inasmuch  as  these  statutes,  which  are  the  only  ones  re- 
lating to  the  making  of  back  tax  books,  do  not  require  the 
county  clerk  to  make  such  book  there  is  no  authority  for  the 
county  clerk  to  make  a personal  back  tax  book. 

In  regard  to  your  second  question,  the  statute  relating 
to  the  making  of  the  back  tax  book  is  Section  11048,  R.  S. 
Mo.  1939,  which  Is  as  follows: 


"As  soon  as  the  Assessor's  book  shall  be 
corrected  and  adjusted,  the  Clerk  of  the 
County  Court,  except  in  St.  Louis  City, 
shall,  within  ninety  days  thereafter,  ex- 
tend the  taxes  therein  in  proper  oolumns 
prepared  for  such  extensions,  which  book, 
with  the  taxes  so  extended  therein,  shall 
be  authenticated  by  the  seal  of  the  Court 
as  the  Tax  book  for  the  use  of  the  Collec- 
tor; and  when  the  Assessor's  book  is  in 
two  or  more  volumes,  such  extension  shall 
be  made  in  all  such  volumes,  and  each  vol- 
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ume  a hall  be  authenticated  by  the  Clerk 
with  the  seal  of  the  Court.  And  upon  a 
failure  to  make  out  such  extension  of 
taxes  In  the  Assessor’s  book  or  books, 
as  the  case  may  be,  and  deliver  same  to 
the  Collector  In  the  time  specified,  the 
County  Court  shall  deduct  twenty  per  cen- 
tum from  the  amount  of  fees  which  may  be 
due  the  Clerk  for  making  such  extension, 
and  such  Assessor's  book,  with  the  taxes 
so  extended  therein,  shall  be  called  the 
’Tax  Book.'" 


Nothing  la  said  In  this  section  about  making  two  copies, 
or  making  any  copies  of  the  tax  book.  Prior  to  1933  the 
county  clerk  was  directed  to  make  a copy  of  the  tax  book  to 
be  used  by  the  collector,  by  Section  9876,  R.  S,  Mo,  1929. 
Section  9876,  R.  S.  Mo.  1929,  was  amended  by  the  General 
Assembly  in  1933. 

Seotion  9876,  R.  S.  Mo.  1929,  was  as  follows: 


"As  soon  as  the  assessor’s  book  shall  be 
corrected  and  adjusted,  the  olerk  of  the 
county  court,  except  in  St.  Louis  city, 
shall,  within  ninety  days  thereafter,  make 
a fair  copy  thereof,  with  the  taxes  ex- 
tended therein,  authenticated  by  the  seal 
of  the  court,  for  the  use  of  the  collector; 
and  where  the  assessor's  book  Is  In  two  or 
more  volumes,  such  copy  thereof  shall  be 
divided  into  volumes  In  the  same  manner  and 
designated  by  the  same  numbers,  and. each 
volume  shall  be  authenticated  by  the  olerk 
with  the  seal  of  the  court.  And  upon  a 
failure  to  make  out  and  deliver  to  the  col- 
lector such  copy  In  the  time  specified,  the 
county  court  shall  deduct  twenty  per  centum 
from  the  amount  of  fees  which  may  be  due 
the  clerk  for  making  such  copy,  and  such 
copy  of  the  assessor's  book  shall  be  called 
the  ’ tax  book. ' ” 


By  comparing  Seotion  11048,  R.  S.  Mo.  1939,  with  Section  9876, 
R.  S.  Mo.  1929  you  will  readily  see  that  the  provision  for 
making  a copy  of  the  tax  book  was  removed  from  the  section. 
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CONCLUSION 


The  answer  to  both  of  your  questions  is,  no.  There  is 
no  authority  for  the  county  clerk  to  make  a delinquent  per- 
sonal tax  book,  or  to  make  two  oomplete  sets  of  current  per 
sonal  and  current  real  estate  tax  books. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


Attorney-General 


WOJiCP 
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ELECTION  CONTESTS:  Y/ill  not  lie  in  elections  to  determine 

municipal  form  of  government. 


August  22,  1944 


Mr.  Raymond  I*.  Fal&one 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 

Dear  Sir: 

I am  in  receipt  of  your  letter  of  August  9,  1944,  where- 
in you  state  as  follows: 

"Moberly,  Missouri,  is  a oity  of  the  3rd  class, 
and  on  July  18,  1944,  at  an  election  held  at  Mo- 
berly under  Section  7080,  et  soq.  the  people  voted 
in  favor  of  adopting  the  City  Manager  Form  of  Gov- 
ernment. The  majority  was  substantial. 

"I  have  been  informed  that  on  the  day  of  the  elec- 
tion the  oroponents  of  the  plan  placed  at  least 
one  person  inside  of  each  polling  place;  that  these 
persons  made  a record  of  those  who  voted  and  fre- 
quently during  the  day  would  pass  this  record  to 
those  outside  of  the  polling  plaoe;  that  those  out- 
side of  the  polling  plaoe  would  then  eommunloate 
with  people  who  had  not  yet  voted  and  request  them 
to  vote  in  favor  of  the  plan.  The  people  inside 
the  polling  plaoe  who  made  this  record  were  supposed 
to  be  watohors  or  challengers  and  some  of  them  re- 
sided in  precincts  and  wards  other  than  the  precinct 
or  ward  in  which  they  were  stationed.  Sometime 
during  the  day  of  the  election  the  City  Attorney 
requested  the  proponents  of  the  plan  to  ask  these 
watchers,  or  challengers,  to  get  out  of  the  polls 
and  they  did  so. 

"At  the  request  of  those  who  opposed  the  plan,  I 
am  writing  you  for  an  opinion  as  to  whether  or  not 
said  watchers,  or  challengers,  or  those  responsible 
for  their  being  in  the  polls,  could  be  proseouted. 

Also,  oould  the  election  be  set  aside  because  of 
the  said  actions  of  the  pro  onents  of  the  plan. 

There  is  no  evidence  that  the  watchers,  or  challen- 
gers, talked  to,  or  influenced  any  one  voting  Inside 
the  polling  places. 
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"I  can  find  no  law  which  provides  for  the  contest 
of  an  election  of  this  kind,  nor  can  I find  any 
law  under  which  the  watchers,  or  challengers,  could 
be  prosecuted,  I understand  the  law  forbids  elec- 
tioneering within  100  feet  of  the  polling  place, 
but  it  occurs  to  me  that  these  people  were  not 
elect ioneer ing • 

"In  as  much  as  a Primary  Election  will  be  held  short- 
ly under  this  new  olan,  I would  appreciate  having 
your  opinion  on  this  matter  just  as  soon  as  possi- 
ble. " 

There  are  two  sections  in  our  statutes  relating  to  elec- 
tioneering, Section  4374,  R.  S,  Mo.  1939  provides: 

"It  shall  be  unlawful  for  any  judge  of  eleotion, 
clerk  or  person  designated  as  a challenger  under 
any  laws  of  this  state,  or  any  person  or  persons 
within  the  polling  place,  to  electioneer  for  any 
candidate,  party  or  proposition.  Any  violation  of 
this  section  shall  be  a Pifedaaeanor,  and  shall  be 
punished  by  imprisonment  not  less  than  ten  days 
nor  more  than  ninety  days,  or  by  a fine  of  not  loss 
than  fifty  dollars  nor  more  than  one  hundred  dol- 
lars." 

Section  11625,  R.  S.  Mo.  1939  provides: 

"No  officer  of  election  shall  disclose  to  any  per- 
son the  name  of  any  candidate  for  whom  any  elector 
has  voted.  No  officer  of  eleotion  shall  do  any 
electioneering  on  eleotion  day.  No  person  whatever 
shall  do  any  electioneering  on  election  day  within 
any  polling  plaoe,  or  within  one  hundred  feet  of 
any  polling  plaoe*  No  person  shall  re  love  any  bal- 
lot from  any  polling  place  before  the  closing  of 
the  polls.  No  person  shall  apply  for  or  receive 
any  ballot  in  any  polling  plaoe  other  than  that 
in  which  he  is  entitled  to  vote*  Any  person  vio- 
lating any  of  the  provisions  of  this  section  9hall 
be  deemed  guilty  of  a misdemeanor." 

One  of  the  questions  to  be  determined  is  whether  the 
activity  of  the  watchers  or  challengers  in  making  a record  of 
those  who  voted  and  in  passing  said  information  to  persons 
out  side  of  the  polling  place  were  guilty  of  electioneering 
within  the  meaning  of  the  term  as  used  in  the  above  statutes. 
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Tou  specifically  call  attention  to  the  fact  that  there  Is  no 
evidence  that  the  watohers  or  ohallengers  talked  to  or  influ- 
enced anyone  Toting  inside  the  nolllng  places. 

Vie  hare  made  a careful  search  of  the  authorities  and  fail 
to  find  where  the  terms  ’’electioneer”  or  "electioneering”  hare 
erer  been  defined  by  the  oourts  of  this  or  any  other  state. 

In  the  case  of  Cily  of  3t.  Louis  v.  Pope,  343,  Mo.  479, 

126  S.  W.  (2d)  1201,  l.o.  1210,  1211,  the  Supreme  Court  of  Mis- 
souri said: 

"In  the  Center  Commission  Company  case.  City  of  St. 

Louis  t.  Senter  Conn.  Co.,  337  Mo.  238,  85  S.  W.2d 
2l,  this  oourt  laid  down  this  rule  (page  24),  ’The 
primary  rule  of  construction*  of  statutes  or  ordinances 
is  to  ascertain  and  give  effect  to  the  lawmakers'  in- 
tent * * this  should  be  done  from  the  words  used,  if 
possible,  considering  the  language  honestly  and  faith- 
fully to  ascertain  its  plain  and  rational  meaning  and 
to  promote  its  objeot  and  manifest  puroose*.  * ” 

Although  the  terns  "electioneer"  and  "electioneering" 
have  not  been  defined  by  the  courts,  the  meaning  most  commonly 
ascribed  to  these  terms  is  the  attempt  or  effort  by  an  Indivi- 
dual to  influence  the  rote  of  another  individual  for  a per- 
son, ticket,  party,  or  issue.  This  praotlce  by  an  officer  of 
an  election  or  a person  within  the  polls  is  condemned  by  the 
statutes.  Officers  of  elections  within  the  noils  on  election 
day  hare  but  one  duty,  and  that  is  to  see  that  the  election 
laws  of  this  st  te  are  complied  with  and  that  no  attempt  is 
made  to  influence  the  voters  in  the  exercise  of  their  priviledge. 

The  olaln  and  rational  meaning  of  the  above  terns  can 
not  be  broadened  to  include  the  action  of  the  catchers  and 
challengers  in  the  matter  at  issue.  Wo  do  not.  wish,  however, 
to  be  understood  that  we  are  condoning  and  approving  this  prac- 
tice. It  is  rather  to  bo  condemned  ae  encouraging  distrust 
and  susoioion  in  the  election  tm  ohinery. 

The  above  statutes  condemn  electioneering  in  oolling  plaoes 
and  provide  punishment  both  by  fine  or  imprisonment.  Penal 
statutes  are  construed  strictly  aganist  the  Stato.  State  vs. 
Green,  344  Mo.  985,  130  S.  W.  (2d)  475.  In  the  oaee  of  St.  vi 
Taylor,  345, Mo.  325,  133  8.  W.  (2d)  336,  l.o.  341  the  Court  said: 

'The  statute  is  penal  and  criminal  and  suoh  statutes 
are  generally  'oonstrued  strictly  as  to  those  portions 
which  are  against  defendants,  but  liberally  oonstrued 
in  those  whioh  are  in  their  favor — that  is,  for  their 
ease  and  exemption.  No  person  in  to  be  made  subjeot 
to  such  statutes  by  implication,  and,  when  doubts  arise 
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concerning  their  interpretation,  such  doubts  cure  to 
weight  only  in  favor  of  the  accused.'  State  v.  But- 
ler, supra,  178  Mo.  loo.  clt.  320,  77  S.  IV.  loc.  cit. 
572.'  * *" 

Binoe  any  doubt  concerning  the  intorpre^tion  of  a penal 
statute  rau3t  be  resolved  in  favor  of  the  aoousod,  we  are  of 
the  opinion  that  the  action  of  tho  watchers  and  challengers 
in  making  a record  of  those  who  voted  and  in  pausing  such  in- 
formation to  persons  outnlde  of  the  polling  places  although 
to  be  condemned  does  not  oorae  within  the  meaning  of  Seotions 
4374  and  11625,  R.  S.  Mo.  1939,  supra,  condemning  electioneer- 
ing within  the  noils.  Gonse juently  the  watchers  and  challen- 
gers, in  our  opinion,  would  not  be  subject  to  prosecution  for 
their  activity. 

The  next  question  to  be  determined  is  whether  there  is 
any  statutory  authority  for  the  oontest  of  an  election  of  this 
kind. 


Seotion  11632,  R.  3.  ’’o.  1939  deals  with  Jurisdiction 
of  eleotion  contests  in  part  as  follows: 

"The  several  circuit  courts  shall  have  jurisdiction 
in  coses  of  contested  elections  for  oounty  and  iauni- 
cipal  of flees,  and  in  all  oltios  now  having  or  here- 
after attaining  three  hundred  thousand  inhabitants, 
tho  said  oirouit  court  i shall  have  jurisdiction  in 
oases  of  contested  elections  for  justices  of  the  peace, 
and  in  oases  of  contested  elections  for  seats  as  di- 
rectors in  the  boards  having  charge  of  the  public  schooh 
and  public  oohool  property,  end  the  count’’  courts  in 
contests  of  township  offices:"  J 

In  the  case  of  St.  ex.  rel.  Hartly  v.  Gideon,  225,  Mo. 
App.  459,  1.0.  461,  40  S.  W.  (2d)  745,  the  Court  discusses  the 
history  of  tho  above  statute  pointing  out  that  all  eleotion 
contests  must  be  tried  by  some  oourt.  The  court  said: 

t>  ♦ 'This  orovision  of  our  statute1  has  been  on  the 
books  since  1895  but  has  never  been  construed  or 
referred  to  in  any  case  in  Missouri  as  far  as  we  are 
informed.  The  Constitution  of  the  State,  Article 
VIII,  Sec.  8,  is  as  follows:  ' 'he  trial  and  deter- 
mination of  oontested  eleotion  of  all  public  offi- 
cers, whether  state,  judicial,  municipal  or  looal, 
except  governor  and  lieutenant-governor,  shall 
be  by  a oourt  of  law  or  by  one  or  more  of  the 
Judges  thereof.  The  general  Assembly  shall,  by  gen- 
eral law,  designate  the  oourt  or  Judge  by  whom  the 
several  classes  of  eleotion  contests  shall 
be  tried  and  regulate  the  manner  of 
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trial  and  all  matters  Incident  thereto  . . .' 

The  first  act  of  the  Legislature  In  which  It  sought 
to  perform  the  duty  imposed  by  that  section  of 
the  Constitution  gave  the  Circuit  Court  jurisdic- 
tion to  try  contests  of  elections  for  county  of- 
ficers and  did  not  mention  municipal  officers. 

The  Supreme  Court  held  in  State  ex.  rel.  Frauds 
▼.  Dillon,  87  Mo.  487,  that  the  aot  did  not  give 
the  Circuit  Court  Jurisdiction  to  try  an  election 
oontest  for  a municipal  offioe  beoause  the  word 
'municipal*  did  not  appear  In  the  act.  Later 
the  Legislature  amended  the  law  by  what  is  now 
section  10339,  Revised  Statutes  1929,  provided 
that  'The  several  Circuit  Courts  shall  have  Jur- 
isdiction in  oases  of  contested  election  for  coun- 
ty, and  municipal  offices.  • .'  Sinoe  the  enact- 
ment of  that  law,  the  Supreme  Court  held  in  State 
ex  rel.  Brown  v.  Klein,  116  Mo.  259,  22  S. 

693,  that  the  change  in  the  statute  gave  the  Cir- 
cuit Courts  Jurisdiction  to  try  contested  election 
oases  for  municipal  offices. " 

In  the  case  of  State  v.  Speer,  223,  S.  W.  655,  l.c.  659 
the  Supreme  Court  of  Missouri  in  bano,  declared  the  rule  to 
be  that  there  can  bo  no  election  oontest  except  where  one  is 
authorized  by  the  statute.  This  case  dealt  with  an  attempt 
to  oontest  a county's  bond  election.  The  Court  said: 

"*  * * Elections  to  incur  publio  debts  have  been 
conducted  in  this  state  from  an  early  day,  and  yet 
the  rule  has  always  be?n  declared  that  there  can 
be  no  oontest  of  any  eleotion  except  wi  ere  one  is 
authorized  by  statute,  and  so  far  no  statute  of 
the  rind  has  been  enacted  in  respect  of  municipal 
bond  elections;  whereas  statutes  are  in  foroe  for 
the  oontest  of  other  kinds.  Py  reason  of  this  non- 
action  by  the  General  Assembly  and  the  ooraon-law 
doctrine  that  the  result  of  elections,  if  declared 
by  supervising  officials,  could  not  be  re-examined 
Judicially,  and  the  prevalent  doctrine  that  eoulty 
takes  no  cognizance  of  suoh  matters,  we  hold  the 
oirouit  oourt  of  Pemisoot  county  is  without  Juris- 
diction of  the  cause  there  pending  to  annul  the 
eleotion  in  contest." 

In  the  case  of  State  v.  Barton,  254,  S.  V . 85,  l.c.  89 
the  Supreme  Court  of  Missouri,  in  bano,  again  announced  the 
rule  that: 
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* Election  oontests  are  purely  statutory.  As 
such,  the  letter  of  the  law  Is  the  limit  of  their 
power.  ' * ** 

The  Court  announced  the  same  rule  in  the  case  of  State 
ex  rol.  Jefferson  County  v.  Waltner,  340  Mo.  137,  100  S.  W. 
(2d)  272,  l.c.  273  holding  that  the  right  to  contest  an  elec- 
tion was  neither  a common  law  right  nor  an  equitable  right, 
but  purely  statutory.  That  case  also  dealt  with  the  attempt 
to  contest  a county  bond  eleotion.  The  Court  said,  l.c,  276: 

"*  * 'The  question  before  us  conoerns  the  juris- 
diction of  the  circuit  court,  not  the  truth  or  fal- 
sity of  the  facts  alleged.  There  being  no  common 
law,  equitable  or  statutory  authority  for  the  bring- 
ing of  a bond  eleotion  oontest,  the  circuit  court 
has  no  jurisdiction  of  the  proceeding,  and  can  no 
more  grant  tin  injunction  therein  on  faots  not  dis- 
puted than  it  could  after  a determination  of  dis- 
puted facts.” 

The  above  statute  governing  eleotion  oontests  clearly 
does  not  include  elections  to  determine  the  form  of  govern- 
ment municipalities  shall  be  governed  by  and  absent  statutory 
authority  for  contesting  such  types  of  election,  we  are  of  the 
opinion  that  no  election  contest  can  here  be  maintained. 

Respectfully  submitted. 


APPROVED: 


MAI  VPAJSSRIAiN 

assistant  Attorney  General 


g<re 

Attorney  General 


TAXATION : 


Surplus  from  tax  sale  should  be  paid  to  person 
entitled  thereto.  In  case  of  redemption, interest 
should  be  charged  on  tne  purchase  price,  costs 
ana  suasequenu  t xes  paia  by  purcnaser. 


November  50,  1944 


Mr.  Koth  H.  Paublon 
Prosecuting  Attorney 
barton  County 
Lamar,  Mis so  ri 

Dear  Sirx 


r?  / 

file! 

*2/ 


r.e  have  your  letter  of  recent  date  wnich  reads  as 

follows : 


"The  Treasurer  and  ex-officio  Collector 
of  Barton  County,  a County  under  (Town- 
ship Organization),  has  in  the  past 
deposited  the  overplus  from  a delinquent 
Tax  sale  in  an  account  in  the  Treasurer's 
office,  known  as  the  'Overplus  of  Tax 
bales'.  This  money  Is  held  for  the  use 
of  either  the  original  owner  after  a deed 
had  been  issued  at  the  expiration  of  the 
two  year  redemption  period  for  return  to 
the  purchaser  ii  t ie  property  was  redeemed 
during  the  two  years  redemption  period. 

"Is  the  above  the  correct  procedure?  And 
if  so,  when  the  property  is  redeemed 
should  he  charge  interest  on  the  full 
amount  bid,  that  is,  the  overplus  from 
the  tax  sale  and  the  total  cost,  or 
should  we  only  charge  the  individual  in 
redeeming.  Interest  on  taxes  and  costs, 
and  return  to  him  from  the  Treasurer's 
office  the  amount  of  overplus  without 
interest.  It  seems  that  Lection  1114b 
Mo.  Statutes  Annotated,  Is  vague  on  the 
subject  as  to  whether  the  redeeming  owner 
must  pay  interest  on  the  full  sum  of  the 
purchase  money,  as  It  states,  or  whether 
the  interest  if  payable  only  on  the 
original  amount  of  taxes,  costs  of  sale, 
etc." 
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We  think  your  questions  are  answered  by  the 
statutes.  Section  11132,  R.  S.  Missouri  1939,  reads  in 
part  as  follows* 

"’Vhere  suoh  Bale  is  made,  the  pur- 
chaser at  suoh  sale  shall  immediately 
pay  the  amo  nt  of  his  bid  to  the  col- 
lector, who  shall  pay  the  surplus,  if 
any,  to  the  person  entitled  thereto j 
or  if  he  has  doubt,  or  a dispute 
arises  as  to  the  proper  person,  the 
same  shall  be  paid  into  the  county 
treasury  to  be  held  for  the  use  and 
benefit  of  the  person  e ntitled  there- 
to. * it  it  it  it  '• 

The  foregoing  statute  specifically  requires  the 
surplus,  remaining  after  payment  of  the  taxes  and  costs,  to 
be  paid  to  the  person  entitled  thereto,  iiuch  person  would 
be  tne  owner  of  tne  property.  Said  statute  further  provides 
tnat  in  case  of  a doubt  as  to  the  proper  person  to  receive 
the  surplus,  the  amount  snail  then  be  paid  into  the  county 
treasury  until  that  question  is  settled. 

Tills  off ioe  has  rul«d  tnat  the  surplus  from  a 
tax  sale  should  be  paid  to  tne  persons  entitled  thereto. 
Copies  of  tnese  two  opinions  are  enolosed  herewith. 

Section  11146,  R.  S.  Missouri  1939,  settles  the 
question  as  to  what  the  person  redeeming  the  property  must 
pay.  Said  section  reads  in  part  as  follows* 

"The  owner  or  oooupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons having  an  inter*  st  therein,  may 
redeem  the  same  at  any  time  during  the 
two  years  next  ensuing,  in  the  follow- 
ing manner*  id y paying  to  the  county 
collector,  for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  full  sum  of 
the  purchase  money  named  in  his  certifi- 
cate of  purohase  and  all  the  oosts  of 
the  sale  together  with  intere  t at  the 
rate  specified  in  such  certificate,  not 
to  exoeed  ten  per  centum  annually,  with 
ail  subsequent  taxes  which  have  been 
paid  thereon  by  the  purchaser,  his  heirs 
or  assigns,  with  inters  st  at  the  rate 
of  eignt  per  centum  per  annum  on  suoh 
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taxes  subsequently  paid,  and  in  ad- 
dition thereto  the  pei’son  redeeming 
any  land  shall  pay  tne  costs  inoident 
to  entry  of  recital  of  suoh  redemption. 

w « * M 

The  amount  thus  required  to  be  paid  is  "the  full 
sum  of  the  purohase  money  named  in  his  certificate  of  pur- 
cuase  and  all  tne  costs  of  the  sale  together  with  interest, 
a a " and  if  the  purchaser  has  paid  subsequent  taxes  tuey 
shall  also  be  repaid  to  him. 

In  oases  wulch  have  been  handled  as  you  have 
indicated  in  your  county  xt  might  appear  unfair  to  charge 
the  redeemer  interest  on  the  surplus  of  the  purchase  price 
since  he  has  not  had  the  benefit  of  that  surplus.  However, 
the  purchaser  has  been  out  tne  use  of  his  entire  purohase 
regardless  of  tue  fact  that  it  was  not  paid  over  to  the 
person  entitled  to  receive  it.  'therefore,  in  order  to 
comply  with  the  law  we  tnink  that  interest  would  have  to 
be  paid  to  the  purchaser  on  the  entire  purchase  price  m d 
on  the  costs  and  on  subsequent  tt-xes,  if  any. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
the  surplus  from  tax  sales  should  be  paid  to  the  person  en- 
titled thereto,  and  in  cases  where  there  is  a question 
us  to  who  suoh  person  iB,  in  voiich  event  suoh  surplus 
should  be  deposited  in  the  county  treasury  to  be  held  until 
the  question  is  settled  as  to  who  is  the  person  entitled 
thereto. 


It  is  further  the  opinion  or  this  o lice  that  the 
person  redeeming  property  from  a tax  sale  is  r quired  to 
tender  the  total  amount  of  the  purchase  price  and  costs  and 
subsequent  taxes  paid,  if  any,  together  with  interest  on  said 
amounts . 

Respectfully  subn-tted 


APPRO  Vi  D I H HKY  H.  KAY 

Assls-tant  Attorney  General 


V.  !<.  C.  TnURLO 

(4lctlng)  attorney  General 


Hi  IK:  Da 


PURCHASING  AGENT : 


Section  56  of  House  Bill  408,  Laws  of  Missouri 
1943,  page  164,  does  not  apply  to  the  purchase 
of  automobiles  for  state  elective  officials. 


December  lo,  1944 


Honorable  Teu  Ferguson 
State  Purchasing  «gent 
Jefferson  City,  Missouri 


Deur  Mr.  Perguson: 


This  will  acknowledge  receipt  of  your  letter  of 
recent  cute  requesting  an  opinion  from  this  office,  which 
reads  as  follows: 


"Will  you  please  advise  this  office 
at  your  earliest  convenience  your 
opinion  as  to  whether  or  not  section 
56  of  House  Bill  408  of  the  1945 
Legislature  applies  to  the  purchase 
of  automobiles  for  the  use  of  state 
elective  officials." 


Section  56  of  the  appropriation  . ot.  Laws  of  Mis- 
souri, 1943,  page  164,  provides: 


"The  State  auditor  shall  not  audit 
and  the  State  Treasurer  shall  not  pay 
any  warrant  for  the  purchase  of  any 
passenger  oar  for  the  use  of  any  of- 
ficer or  employee  of  any  department , 
board,  bureau,  commission  or  institu- 
tion appropriated  for  by  this  ; ct — 
for  a purchase  price  in  ezoess  of 
^1,500.00.  The  said  amount  of  vl,500.00 
shall  include  all  trade-in  allowances, 
or  allowances  or  deuuctions  of  any  kind, 
from  tne  list  price  of  s-id  Cor  fully 
equipped.  The  cost  of  all  accessories 
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purchased  lor  any  suoh  purchased  our 
at  the  tixxe  of  purchase  or  later,  ox- 
cap  t noo assary  replacements  or  repairs, 
shall  be  charged  against  tills  limita- 
tion of  «1, 500.00  or  otherwise  shall 
be  disallowed  by  the  said  j.udltor  and 
Treusurer . " 


The  question  Involved  la  whether  or  not  a state 
elective  official  Is  an  officer  or  employee  of  any  depart- 
ment, board,  bureau,  commission  or  institution.  Y<e  think 
it  plain  that  they  are  not.  .ill  elective  state  officials 
are  state  officers  by  virtue  of  the  Constitution.  Many 
constitutional  and  statutory  duties  are  imposed  upon  them 
as  suoh.  They  are  not,  however,  officers  or  employees  of 
any  department,  v.lthin  the  meaning  of  oeotion  56,  supra. 


Conclusion 


It  is,  therefore,  our  opinion  that  section  06  of 
House  Bill  408,  Laws  of  I.lis80url,  1940,  page  164,  does  not 
apply  to  the  purohuse  of  automobiles  fox*  the  use  of  state 
elective  officials. 


Respeotfully  yours 


B.  ulOiL.ADJ  OBKJSCH 

Assistant  attorney  General 


.-PPriOVIU): 


V.-Na  C.  TIAJkLO 
looting)  Attorney  General 


B.iC  :Hh 


School  property  does  not  revert  by 
reason  of  the  temporary  non-use  of  the 
school  premises. 


V 

SCHOOLS  AND  SCHOOL  DISTRICTS: 


January  31,  1944 


Honorable  Andrew  Field 
Prosecuting  Attorney 
Caldwell  County 
Hamilton,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter,  in  which  you 
request  the  opinion  of  this  department.  We  are  herewith  setting 
forth  in  full  your  letter  of  request  for  the  reason  that  it  contains 
the  statement  of  facts  upon  which  we  base  our  opinion,  together  with 
the  questions  to  be  answered.  Your  letter  reads  as  follows: 

"On  August  5,  1912,  one,  George  W.  Houghton 
and  wife,  of  Caldwell  County,  conveyecTto 
School  District  No.  48  of  said  County,  one 
half  acre  of  land,  described  by  metes  and 
bounds,  out  of  the  Northwest  comer  of  the 
Northeast  Quarter  of  the  Northeast  Quarter 
of  Section  one  (l),  Township  Fifty-five  (55), 

Range  Twenty-nine  (29),  which  metes  and 
bounds  desorption  will  full  appear  by  ref- 
erence to  a copy  of  the  deed  herewith 
enclosed,  for  school  purposes.  The  recited 
consideration  for  said  conveyance  was  $1.00. 

"Said  deed  contained  a proviso,  or  reserva- 
tion as  follows:  ’Provided,  however, that ' in 
the  event  said  property  should  ever  cease 
to  be  used  for  school  purposes,  the  title 
thereof  shall  revert  to  and  vest  in  the  then 
owners  of  said  #.E.  4/N.E.4/  of  said  Section 
one.  ’ 

"A  school  house  was  erected  upon  said  one 
half  acre  soon  after  said  conveyance,  and  a 
public  school  was  conducted  and  maintained 
in  3aid  building  and  premises  from  and  after 
3aid  date  until  about  1940,  and  the  school 
district  No.  48,  wa3  designated  as  the  ’New 
Houghton ' school* 
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"In  the  year  1940  the  Board  of  Directors  of  said 
district  ceased  to  use  3aid  building  and  grounds 
as  a Public  School,  and  all  the  pupils  in  that 
district  were  conveyed  by  bus  to  the  Mirible  Con- 
solidated District  located  about  two  miles  from 
said  school  house,  and  said  pupils  are  still  being 
conveyed  to,  and  are  attending,  said  Mirible  Con- 
solidated District. 

"Several  years  after  making  the  above  mentioned 
conveyance,  both  the  said  George  W.  Ho^rhton.  and  L'' 
wife  died,  and  the  above  mentioned  forty  acres 
adjoining  said  school  grounds,  has  descended  to, 
and  is  owned  by  one,  Wayne  Houghton,  a son  of  the 
said  George  V».  Houghton  and  wife.  And,  as  the 
present  owner  of  3aid  adjoining  forty  acres,  the 
said  Wayne  Houghton  is  claiming  said  described 
half  acre  tract,  together  with  the  temporarily 
unused  school  building  thereon.  He  claims  it 
under  the  proviso  in  said  deed,  and  is  trying  to 
sell  the  school  housed  to  third  parties,  on  the 
ground  that  it  has  ceased  to  be  used  for  school 
purposes,  and  consequently  belongs  to  him  under 
said  proviso. 

"The  School  Board  of  the  said  New  Houghton  District, 

No.  48,  contends  that  their  failure  to  use  said 
buildings  and  grounds  for  school  purposes,  since 
1940,  and  their  transportation  of  the  pupils  of 
said  district  to  said  Mirible  Consolidated  District, 
does  not  constitute  a cessation  to  use  said  buildings 
and  grounds  for  school  purposes,  as  contemplated  in 
said  proviso:  That  the  highways  over  which  the 
pupils  of  said  district  to  said  Consolidated  District 
school,  are  fast  becoming  impassible  during  certain 
portions  of  the  school  year,  and  that  said  School 
Board  may  soon  be  compelled  to  again  resume  the  use 
of  said  New  Houghton  School  building  and  grounds,  as  it 
has  been  used  prior  to  1940.  They  are  therefore  pro- 
testing the  claims  of  the  said  Wayne  Houghton  to  the 
ownership  of  either  the  grounds  or  building  in  said  deed 
described,  and  especially  are  contending  that  the  3aid 
Wayne  Houghton  has  no  right  to  sell  and  remove  said 
School  building,  even  though  said  half  acre  of  ground 
itself  may  have  reverted  to  the  3aid  Wayne  Houghton 
under  said  deed,  which  reverter  they  also  deny. 
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"From  the  above  facts,  I submit  to  your  office  the  following 
questions  of  law: 

"1.  Does  the  non-user  of  said  grounds  and  school 
building  for  school  purposes  since  1940,  constitute 
a cessation  of  the  use  of  said  property  for  school 
purposes  so  as  to  work  a reverter  thereof  to  the 
present  owner  of  the  adjoining  premises,  under 
said  proviso  in  said  deed? 

"2.  Assuming  that  there  has  been  a reverter  of 
the  one  half  acre  of  ground  that  was  conveyed 
in  1912,  on  which  a school  house  was  thereafter 
erected,  does  the  reverter  of  the  half  acre 
carry  with  it  the  title  and  ownership  of  said 
school  building,  so  that,  the  present  owner  of 
the  reverted  half  acre  has  the  right  to  sell 
and  dispose  of  said  school  building?" 

You  have  also  enclosed  with  your  letter  a General  Warranty  Deed, 
dated  August  5>  1912,  by  and  between  George  W.  Houghton  and  Mary  A. 

Houghton,  his  wife,  parties  of  the  first  part,  and  School  District 
No.  48  of  Township  55  Range  29  of  Caldwell  County  in  the  State  of 
Missouri,  party  of  the  second  part,  in  consideration  of  the  sum  of 
One  Dollar,  conveying  to  the  above  school  district  lands  described 
therein  containing  about  one  half  acre  of  land,  more  or  less,  which 
said  deed  contains  covenants  of  general  warranty,  duly  acknowledged 
by  the  grantors  therein,  and  in  which  deed  there  is  this  provision; 

"Provided,  however,  that  in  the  event  said  property  should  ever  cease 
to  be  used  for  School  purposes,  the  title  thereof  shall  revert  to  and 
vest  in  the  then  owners  of  said  N.E.4/  N.E.4/  of  said  Section  one." 

We  shall  answer  your  questions  in  the  order  stated  in  your  letter. 

Under  the  provisions  of  Section  10403,  RSMo.  1939,  it  is  provided 
in  part: 

"t'he  title  of  all  schoolhouse  sites  and  other 
school  property  shall  be  vested  in  the  district 
in  which  the  same  be  located;  ********  *" 

The  question  to  be  determined  is  whether  or  not  there  has  been  an 
aoandonment  of  the  land  in  question  by  the  School  district  and  by  reason  of 
said  abandonment  the  title  has  reverted  to  the  present  owner  of  the  quarter 
quarter  section  above  described. 

The  general  rules  relating  to  reversion,  or  forfeiture  of  school  property, 
are  stated  in  24  R.C.L.  at  paragraph  5,  and  is  substantially  the  same  words,  in 

Am.  Vol.  47,  under  the  title  of  "school"  Section  69,  as  follows: 

"Where  land  is  granted  for  school  purposes,  the 
question  frequently  arises  as  to  whether  the 
condition  of  the  conveyance  has  been  broken  with 
a resulting  revision 
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or  forfeiture.  The  general  rule  is  that  a construction 
involving  a forfeiture  is  not  favored,  on  the  theory 
that  since  the  deed  is  the  act  of  the  grantor  it  will  be 
construed  most  strongly  against  him.  The  recital  in  the 
deed  of  a substantial  consideration  negatives  the  idea 
of  a trust,  and  will  prevent  a reverter,  unless  expressly 
provided  for.  In  general,  mere  statements  in  the  deed 
that  property  is  conveyed  for  school  purposes,  or  is  to 
remain  for  such  purposes,  are  not  construed  as  conditions 
or  li-uitations  of  the  grant.  In  other  cases,  however,  the 
language  of  the  deed  may  constitute  a condition  upon  the 
breach  of  which  the  land  will  revert  or  the  title  vest  in 
the  grantor  or  his  successors,  unless  the  right  of  the 
grantor  to  insist  upon  a forfeiture  is  waived,  as  where  he 
fails  to  object  to  a failure  to  erect  or  maintain  a school- 
house.  But  a grant  of  land  for  use  for  school  purposes, 
coupled  with  a condition  subsequent,  will  not  warrant  a 
forfeiture  by  Implication  on  account  of  an  additional  use. 
In  some  of  the  cases  it  is  held  that  where  the  condition 
is  once  performed,  it  is  satisfied  and  extinct,  so  that 
subsequent  discontinuance  of  the  use  will  not  work  a 
reversion  or  forfeiture." 

The  general  rule  as  to  non  user  is  contained  in  2D  Corpus  Juris, 
para.  595,  p.  1235,  as  follows: 

"In  the  absence  of  statutory  provision,  the 
general  rule  is  that  mere  nonuser  is  not 
sufficient  to  constitute  an  abandonment,  if 
for  a period  less  than  the  statutory  period 
of  limitations,  unless  accompanied  with  a 
failure  to  pay  the  compensation,  or  there 
must  be  both  a non^user  and  an  intention  to  a 
abandon.  * * **' 

And  further,  a clear  statement  of  abandonment  is  stated  by  the 
Missouri  supreme  Court  in  Hatton  v.  Railroad,  253  Mo. 660,  l.c.  676,  as 
follows: 


"In  the  case  of  Hickman  v.  Link,  supra, 
the  rule  was  thus  stated: 

" ' Abandonment  in  law  is  defined  to  be 
"the  relinquishment  or  surrender  of  rights 

or  property  by  one  person  to  another 

Abandonment  includes  both  the  intention  to 
abandon  and  the  external  act  by  which  the 
intention  is  carried  into  effect."  "To 
constitute  an  abandonment  there  must  be  the 
concurrence  of  the  intention  to  abandon  and 
the  actual  relinquishment  of  the  property, 
so  that  it  may  be  appropriated  by  the  next 
comer."  (1  Am.  and  Eng.  Ency.  Law,  p.  1 and 
note  5.)'" 
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A forfeiture  of  land  deeded  for  school  purposes  is  not  favored  by 
the  law,  and  since  a forfeiture  is  in  the  nature  of  a penalty,  it  will 
be  strictly  construed  against  the  person  who  seeks  the  forfeiture.  Under 
the  statement  of  facts  set  forth  in  your  letter,  and  applying  the  rules 
of  law  enunciated  above,  we  are  of  the  opinion  that  there  has  been  no 
abandonment  of  the  land  in  question  sufficient  to  work  a forfeiture.  From 
your  letter  we  understand  that  at  the  present  time,  by  reason  of  expediency, 
the  School  Board  of  District  No.  48,  designated  as  the  "New  Houghton"  school, 
is  merely  sending  the  pupils  of  that  district  to  another  school,  namely,  the 
Miriable  Consolidated  District.  We  take  it  from  your  letter  that  it  is  merely 
a temporary  arrangement  and  at  any  time  the  New  Houghton  School  District  Board 
may  use  the  New  Houghton  School  building  and  half  acre  of  ground  for  school 
purposes. 

Replying  then  to  your  first  question,  our  opinion  is  that  there  has  been 
no  reverter  of  the  half  acre  of  land  in  question,  so  that  the  owner  of  the 
quarter  section  does  not  become  the  owner  of  the  half  acre  of  land  deeded  for 
school  purposes. 

As  to  the  title  to  the  school  building  in  question,  which  you  state  the 
owner  of  the  forty  acrei tract  claims  and  is  trying  to  sell  to  third  parties  on 
the  ground  that  it  has  ceased  to  be  used  for  school  purposes,  and,  consequently, 
belongs  to  him,  under  said  proviso,  since  we  have  held  that  the  rAal  estate  upon 
which  the  school  building  is  situate  has  not  reverted  to  Mr.  Houghton,  the  owner 
of  the  forty  acre  tract,  it  i3  our  opinion  that  he  has  no  right,  title  or  interest 
in  the  school  building  itself.  Even  though  we  had  held  that  the  half  acre  tract 
of  land  had  reverted  to  him,  under  the  authority  of  the  case  of  Hatton  v.  Rail- 
road, supra,  the  school  district  would  have  the  right  to  remove  the  school  build- 
ing from  the  land. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  Mr.  Wayne  Houghton 
has  no  right  or  title  to  the  half  acre  of  land  in  question,  and  does  not  own  or 
have  any  right  to  sell  or  dispose  of  the  school  building  now  located  thereon. 

Respectfully  submitted, 


APPROVE:  COVELL  R.  HEWITT 

Assistant  Attorney  General 


ROY  MCKITTRICK 
CRH/cp 


NS:  (1)  Joun.y  court  mus  Lr%  pcr^c  -i  se- 

curity for  till  school  loans  whether  made 
prior  to  or  Iter  passage  or  1943  laws. 

(L)  Borrowers  must  comply  with  provisions  of 
3eo . lJ--.oo,  Laws  Of  Mo.,  194a,  p.  Goa, 
whetaer  tue  loan  was  maue  prior  to  or 
after  tne  passage  of  this  section. 


February  la,  1944 


Honorable  James  a.  finch 
Prosecuting  attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 


uaur  Sir: 


V.’e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  February  9,  1944,  which  is  as  follows: 


'The  last  Legislature  repealed  sections 
10o78,  10384,  10385  and  10586,  .a-ticle  2, 
Chapter  72 , of  the  Reviseu  Statutes  of 
Missouri,  19o9,  ana  enaoted  six  new  sec- 
tions in  lieu  thereof,  one  of  them  being 
Section  10586,  which  is  founa  in  the  Ses- 
sion nOts  of  1945,  at  page  863.  I would 
like  to  have  the  opinion  of  your  office 
on  this  question: 

"Prior  to  the  amenoment,  the  oounty  oourts 
were  authorized  to  locja  money  on  real  es- 
tate seourity  ana  were  not  required  to  take 
a bond  but  might  do  so.  Some  loans  war a 
perhaps  made  without  the  bond.  Under  sec- 
tion 10o86  the  oounty  oourt  must  require 
the  borrower  anu  the  parties  who  have 
signed  the  bond  as  personal  sureties  to 
produce  ana  furnish  evidence  to  the  oounty 
oourt  annually  on  tne  interest-paying  date 
of  the  loan,  or  within  tnirty  days  there- 
after, evidence  showing  that  each  of  said 
sureties  remainea  solvent,  and  that  they 
are  resident  householders  of  the  oounty  and 
own  property  of  the  value  of  an  amount  equal 
to  the  amount  of  the  loan,  in  audition  to 
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the  debts  for  which  the  sureties  are 
liable,  and  the  section  further  provides 
that  if  the  borrower  and  sureties  fail 
to  furnish  satisfactory  evidence  the 
court  shall  proceed  to  enforoe  payment 
of  principal  and  interest  then  due. 

"Under  this  section,  is  the  oounty  oourt 
required  to  take  bonds  where  bonds  have 
not  been  taken  and  loans  have  been  made 
without  bonds,  or  does  this  section  ap- 
ply only  to  loans  made  after  the  effec- 
tive date  of  the  amendment? 

"Would  be  pleased  to  have  your  opinion 
on  this  matter." 


Your  letter  involves  an  interpretation  of  Jeotions 
10376,  10o84  and  10086,  Laws  of  Missouri,  1943,  pp.  880-883, 
repealing  Sections  10376,  10384  and  10386,  K.  3.  Missouri, 
1939,  and  specifically  inquires  whether  said  sections  apply 
to  loans  made  out  of  school  funds  prior  to  the  passage  of 
these  lows,  inasmuch  as  the  repealing  sections  by  their 
terms  make  it  mandatory: 

(1)  That  personal  security  be  uiven  for  all  loans; 

(£)  That  the  parties  who  have  signed  as  sureties 
furnish  annually  to  the  county  court  on  the  interest  pay- 
ing date  of  the  loan  or  within  thirty  days  thereafter,  evi- 
dence showing  that  each  of  said  sureties  remain  solvent, 
that  they  are  resident  householders  of  the  oounty,  and  own 
property  of  the  value  of  an  amount  equal  to  the  amount  due 
on  the  loan,  in  addition  to  all  the  debts  for  whioh  s^id 
sureties  are  liable,  und  in  addition  to  all  property  owned 
by  said  sureties  that  ia  exempted  from  execution,  and  fur- 
ther that  if  the  borrower  and  sureties  fail  to  furnish  satis- 
factory evidence  of  the  solvency  of  the  sureties  as  herein 
provided,  or  if  the  borrower  fails  to  furnish  other  solvent 
sureties,  within  ten  days  after  on  order  to  that  effeot 
shall  have  been  made  and  served  on  the  principal  in  the  bond, 
the  oourt  shall  prooeed  to  enforoe  payment  of  both  principal 
und  interest  due* 
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For  these  provisions  to  apply  to  prior  aots  and 
hence  in  a retrospective  fashion,  it  must  be  found  that 
they  do  not  come  within  the  inhibitions  of  Article  II, 

Section  15,  of  the  Missouri  Constitution,  which  provides: 
"That  no  ex  post  faoto  law,  nor  law  impairing  the  obliga- 
tion of  contracts,  or  retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of  special  privileges  or  im- 
munities, can  be  passed  by  the  General  Assembly."  In  in- 
terpreting the  meaning  of  this  section,  it  has  bean  held: 

^ statute  is  not  retrospective  in  its  operation  un- 
less it  impairs  some  vested  right.  MoMones  v.  Park,  287 
Mo.  109,  229  d.  W.  211;  Gibson  v.  Chicago  Great  Western  hy. 
Co.,  125  3.  w.  455,  225  Mo.  47o;  ClurK  v.  Kunsas  City, 

3t.  L.  & Cincinnati  Hy.  Co.,  118  3.  W.  40. 

iiots  of  tne  legislature  wnloh  relate  only  to  the 
remedy  of  existing  causes  of  notion  are  not  obnoxious  to 
said  section  of  the  Constitution.  Gibson  v.  hy. , supra; 

Clark  v.  Hy.,  supra;  State  ex  rel.  v.  Taylor,  125  j.  w. 

892. 

A statute  wnioh  is  merely  remedial,  affording  a 
remedy  for  the  redress  of  an  infringement  of  an  already 
existing  right,  or  the  enforcement  of  an  already  existing 
obligation,  may  be  retrospective  in  its  notion  without 
violating  the  constitutional  provision.  Haarstlok  v. 

Gabriel,  98  S.  W.  7b0. 

In  Crawford's  Construction  of  Statutes,  page  560, 
Section  278,  it  is  stated:  "The  rule  that  statutes  should 
not  be  given  a construction  vxhioh  will  give  tuem  a retro- 
active effect  is,  as  already  indioateu,  especially  appli- 
cable where  suoh  a construction  will  either  destroy  or  im- 
pair vesteu  rights."  In  Section  296,  page  599,  it  is  stated: 
"Repealing  aots,  as  a general  rule,  operate  retroaotively , 
and  in  the  absence  of  legislative  intention  to  the  oontrary 
should  not  be  deixiea  thut  effect.  But  even  a repealing 
statute  must  not  interfere  with  vesteu  rights  or  impair  the 
obligation  of  contracts." 

In  59  C.  J.  1185,  Seotion  722,  it  is  stated:  "The 
general  rule  against  the  retrospective  construction  of 
statutes  does  not  apply  to  repealing  aots,  and  in  the  ab- 
sence of  a saving  clause  or  other  dear  expression  of  in- 
tention, the  repeal  of  a statute  has  the  effeot,  exoept  as 
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to  transactions  past  anu  closed,  of  blotting  It  out  as  oom- 
pletely  as  if  it  had  never  existed. " 

It  remains  to  apply  these  principles  to  the  questions 
propounded  in  your  letter. 

1.  Should  personal  seourity  be  now  required  in  all 
oases  whether  the  loan  was  made  before  the  passage  of  the 
repealing  aot  or  not? 

Section  10  of  Article  XI  of  the  Missouri  Constitution 
provides:  > 


"All  county  school  funds  shall  be  loaned 
only  upon  unencumbered  real  estate  secur- 
ity of  double  the  value  of  the  loan,  with 
personal  seourity  in  addition  thereto." 


Section  10.576 , R.  S.  Missouri,  19.59,  provides  that  the 
county  court  " * * * may,  in  its  discretion,  require  personal 
seourity  in  addition  thereto,  * * Section  10584  provides 

that  the  county  court  " * * * may,  if  they  deem  it  necessary, 
also  require  personal  seourity  on  suoh  bond;  * * section 

10.586  provides: 


"The  county  oourt  shall  have  power,  from 
time  to  time,  to  require  additional  seour- 
ity to  be  given  on  said  bond  when  they,  in 
their  judgment,  deem  it  necessary  for  the 
better  preservation  of  the  fund.  If  suoh 
additional  seourity  be  not  given  within 
ten  days  after  an  order  to  that  effect 
shall  be  made  ana  served  on  tne  principal 
in  the  bond,  and  in  all  oases  of  default 
in  the  payment  of  interest,  the  oourt  shall 
proceed  to  enforoe  payment  of  both  princi- 
pal ana  interest  by  writ,  or  in  a summary 
manner,  as  provided  in  this  ohapter." 


Sections  10o76  and  10584,  Laws  of  Missouri,  1945,  pp. 
680-081 , provide: 
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Section  10376:  "It  Is  hereby  made  the 
duty  of  the  several  county  courts  or  this 
state  to  diligently  collect,  preserve  und 
securely  Invest,  at  the  highest  rate  of 
inter  st  that  can  be  obtained,  not  exceed- 
ing eight  nor  less  than  three  per  cent  per 
antiuin  on  unencumbered  real  estate  security, 
worth  at  all  times  at  least  double  the  sum 
loaned,  with  personul  security  in  adult ion 
thereto,  ♦***.« 


Section  10364:  "When  any  moneys  belonging 
to  said  funas  shall  be  loaned  by  the  oounty 
court. s,  they  shall  cause  the  same  to  be  se- 
cured by  a mortgage  in  Tee  on  real  estate 
within  the  oounty,  Tree  from  all  liens  and 
enoumbrances,  of  the  value  of  double  the 
amount  of  the  loan,  with  a bond,  with  per- 
sonal security  in  addition  thereto;  * * 


There  seems  to  be  a conflict  with  the  Constitution  in 
the  former  sections  of  the  statutes  since  the  Constitution 
by  its  terms  seems  to  make  personal  security  mandatory  where 
school  funds  are  loaned,  whereas  the  1939  statutes  make  it 
dlsoretionary  with  the  oounty  court.  However,  in  any  event, 
it  is  dearly  seen  that  personal  security  was  contemplated 
before  the  passage  of  the  repealing  acts  and  oould  have  been 
required  at  any  time  under  Seotion  10366,  H.  S.  Missouri, 
1939 , where  it  had  not  been  obtained  upon  the  original  mak- 
ing of  the  loan.  Borrowers,  prior  to  the  passage  of  the  re- 
pealing aots,  clearly,  therefore,  oould  not  be  said  to  have 
hud  a vested  right  or  any  right  whatsoever  that  they  would 
not  have  to  give  security  for  the  loans  they  had  obtained; 
nor  would  requiring  them  to  give  personal  security  impose 
any  new  or  uncontemplated  obligation  upon  them.  Therefore, 
there  appears  to  be  no  reason  why  the  laws  of  194o,  as  far 
as  their  provisions  making  it  mandatory  that  personul  secur- 
ity be  obtained  on  all  loans  is  oonoernea,  should  not  come 
unaer  the  general  rule  us  to  repealing  aots  heretofore  men- 
tioned, and  be  held  to  apply  to  loans  made  prior  to  the  pas- 
sage of  these  repealing  aots. 
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2.  should  the  provisions  of  section  10386,  Laws  of 
Missouri,  1940,  p,  683,  relative  to  annual  reports,  etc., 
of  the  personal  sureties  oe  held  to  apply  to  loans  made 
prior  to  the  passage  of  this  seotion? 

Section  10o86,  S.  Missouri,  1909,  provided: 

"The  oounty  court  shall  huve  power,  from 
time  to  time,  to  require  additional  secur- 
ity to  be  uiven  on  said  bond  when  they,  in 
their  Judgment,  ueem  it  neoessury  for  the 
better  preservation  of  the  fund.  If  such 
additional  seourity  bo  not  given  within 
ten  days  after  an  order  to  that  effect 
shall  be  maue  ana  served  on  the  principal 
in  the  bonu,  and  in  all  oases  of  default 
in  the  payment  of  Interest,  the  court 
shall  proceed  to  enforce  payment  of  both 
principal  ana  interest  by  writ,  or  in  a 
summary  manner,  as  proviueu  in  this  chap- 
ter." 

Therefore,  the  law  prior  to  the  repea,  ing  act  contem- 
plated that  the  court  could  investigate  and  if  it  founu  the 
personal  seourity  lacking  or  insufficient,  could  require 
additional  seourity  to  be  0iven  within  ten  uays,  ana  fore- 
close upon  failure.  This  new  section  merely  provides  that 
a report  be  made  by  the  sureties,  so  that  the  court  may  have 
evidence  before  it  as  to  whether  additional  seourity  is 
needed  or  not. 

In  Uo&ianus  v.  Park,  229  3.  W.  211,  it  was  hold  that 
tne  Laws  of  1911,  page  4o0,  providing  that  the  court  ap- 
pointing u trustee  to  succeed  one  disqualified,  resigned, 
or  dead  shall  huve  Jurisdiction  over  tne  trust  estate,  and 
that  every  trustee  shall  make  annual  reports  to  the  oourt 
appointing  him,  apply  to  all  trustees  appointed  oeFore  or 
after  tne  enactment  of  suoh  law.  The  oourt  held,  1.  o. 

213: 


nA  law  which  does  not  Impair  any  vested 
right  is  not  retrospective  in  the  consti- 
tutional sense,  although  It  may  change 
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tne  x-emeay  or  provide  now  remedies  lor 
enforcing  or  defining  uucn  a rl^ht. 

T 1-  1 ~~~  — — — 

"The  aot  ox  1911,  under  tile  authorities 
citeu,  requiring  trustees  appointed  by 
tne  oourt  in  any  trust  estate  to  make  an 
annual  report  only  applies  to  procedure, 
is  entirely  remedial  in  operation,  and 
affects  nobody's  existing  right.  juoh 
trustee  nas  no  vested  l’ight  in  tne  manner 
ox  accounting  for  nis  trust.  The  statute 
may  be  construed  to  affeot  trust  estutes 
anu  trustees  created  uei'oro  its  passage 
without  0eino  contrary  to  the  section  of 
tne  constitution." 


In  Ctate  v.  Eaton,  292  a,  W.  71,  1.  o.  74,  it  is 
stated: 


'’Appellants  compluinea  that  the  oourt 
only  qualified  oO  jurors,  while  they  were 
entitled  to  40  qualified  Jux'ors.  By  Laws 
of  1925,  p.  194,  auctions  4017  ana  4019, 
k.  8,  1919,  were  repealed,  and  at  paue  196, 
Laws  of  1925,  new  section  4017  was  enacted 
in  lieu  of  said  two  old  seotions.  Mew  sec- 
tion *017  provides  for  12  peremptory  chal- 
lenges by  defendant  anu  6 by  the  state  in 
capital  oases,  instead  of  20  peremptory 
ohullengea  by  the  defendant  and  8 by  the 
state,  authorized  by  sections  4017  and  4019, 
li.  8.  1919.  * * * * * 

"The  contention  that,  if  seotion  4017,  Laws 
of  1925,  p.  197,  is  applied  to  cases  where 
the  alienee  crime  was  committed  before  the 
aot  took  effect,  the  law  violates  provisions 
of  our  Constitution  against  ex  post  facto 
laws,  is  equally  without  merit.  The  number 
of  challenges  to  wnioh  the  uefeudant  on  trial 
Is  entitled  is  purely  a procedural  matter, 
and  does  not  constitute  a substantial  ri^ht. 
In  12  Oox’pus  Juris,  llOo,  it  is  said: 
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"*Y.liere  a law  relates  to  matters  of  pro- 
cedure merely,  una  does  not  deprive  the 
accused  of  any  substantial  protection, 
it  is  not  ex  post  facto.  Thus  a law 
changing  qualifications,  method  of  selec- 
tion, and  method  of  impaneling  jurors,  a 
law  ohangin^  the  number  of  peremptory 
onullen&es  allowed  the  accused  or  the 
prosecution,  * * * is  not  ex  post  facto 
as  to  offenses  committed  before  its  pas- 
sage • • M 

Under  the  1959  statute  the  court  had  the  right  to  in- 
vestigate the  personal  sureties  in  school  lo^na.  The  new 
law  merely  provides  a new  remeuy  for  enforcing  or  defining 
this  right,  xt  provides  a new  means  for  investigating 
sureties  under  these  loans,  beotion  10o86,  Laws  of  Mis- 
souri, 194o,  p.  885,  us  far  as  tne  requirements  of  an  an- 
nual report  of  sureties  are  conoorueu,  is  merely  remedial 
and  would  apply  to  loans  maue  prior  to  the  passage  of  the 
aO  t . 


OUWoLUoIUN 


1.  -it  Is,  therefore,  the  opinion  of  this  office  tnat 
tne  county  oourt  must  require  personal  security  for  all 
sohool  loans,  whether  maue  prior  to  ox*  after  tne  passage  of 

the  1945  laws. 

2.  It  is  furtner  the  opinion  of  this  offioe  that  all 
borrowers  must  comply  with  tne  provisions  of  Section  lQodo, 
Laws  of  Missouri,  194o,  p.  boo,  whether  tne  lo~n  was  made 
prior  to  or  after  tne  passage  of  tnis  seotion. 


Aespeotfully  submitted 


mJPK  OVmL : 


ROBERT  J.  JLaN/lG.iN 

assistant  Attorney  General 


ROY  MoXITTRlGK 

Attorney  General 
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Elections;  Absentee  votes  to  be  counted  by  four  disinterested 
persons  appointed  by  the  county  clerk  and  either 
two  justices  of  the  peace  or  two  members  of  the 
county  court. 
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Honorable  Robert  H,  Frost 
Prosecuting  Attorney 
Clinton  County 
Plattsourg,  Missouri 


i^ear  iur.  Frost i 


This  will  acknowledge  receipt  of  your  letter  of 
_<eoember  21,  1943,  in  wliioh  you  request  an  opinion  of  this 
department.  This  opinion  request,  omitting  caption  and 
signature,  is  as  follows: 

*Y ill  you  please  give  me  your  written 
opinion  on  the  following  question 

"Who  is  charged  with  the  duty  of  appoint- 
ln ; the  four  disinterested  persons  to 
open,  canvass,  count  and  certify  the 
votes  cast  by  aosent  voters  in  counties 
3uch  as  Clinton.” 

In  answer  to  your  question  wo  first  wish  to  cite  you 
to  Section  11476,  R.  S.  Mo.  1939,  which  provides  as  follows: 

"In  cases  of  elections  wherein  the  county 
court  or  board  of  election  commiss ionors, 
as  the  case  may  be,  or  not  by  law  charged 
with  the  duty  of  canvassing  the  returns 
of  such  elections,  the  body  or  officials, 
charged  by  law  wltn  suoh  duty  for  such 
elections,  shall  appoint  the  four  disin- 
terested persons  to  open,  canvass,  count 
ana  certify  the  votes  oast  by  absent 
voters  at  such  election,  and  the  provi- 
sions of  this  article,  in  so  far  ns 
applicable  thereto,  shall  apply  and  govern 
in  such  elections." 
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It  wirl  be  noted  that  in  the  above  cited  section 
of  the  statute  two  words  are  underscored,  such  words  being 
"or  not."  from  a reading  of  the  statute  it  is  readily 
apparent  that  such  phraseology  is  a mistake  or  a misprint 
and  if  read  exactly  the  way  it  is  in  the  statute  the  meaning 
of  such  statute  is  not  clear.  " e have  traced  this  provision 
back  to  the  Laws  of  1933,  at  which  time  this  section  of  the 
statute  was  first  enacted,  and  find  that  in  the  official 
journals  of  the  enate  that  this  provision  read  exactly  the 
same  as  is  quoted  above.  Therefore,  in  order  for  the  meaning 
of  tnia  statute  to  be  clear,  we  rmist  endeavor  to  construe  the 
meaning  of  the  Legislature.  We  feel  that  the  Legislature  in 
enacting  this  provision  meant  that  the  word  "_or"  should  be 
"are"  because  it  is  apparent  from  reading  this  section  that 
iTThe  latter  word  is  used  the  meaning  of  the  statute  is  very 
clear.  It  would  then  provide  that  in  cases  of  elections 
wherein  the  county  court  or  the  board  of  election  commiss ioners 
as  the  case  may  be,  are  not  by  law  charged  with  the  duty  of 
canvassing  the  returns  of  such  elections,  the  body  or  officials 
charged  by  law  with  such  duty  for  such  elections,  shall  appoint 
four  disinterested  persons. 

It  is  a familiar  rule  of  law  that  "mere  verbal  in- 
accuracies or  errors  in  statutes  in  the  use  of  words,  numbers, 
grammar,  punctuation  or  spelling,  will  be  corrected  by  the 
court  whenever  necessary  to  carry  out  the  intention  of  the 
Legislature  as  gathered  from  the  entire  act.  If  the  legisla- 
tive intent  is  clear,  It  must  be  given  effect  regardless  of 
Inaccuracies  of  language."  59  C.  J.,  page  991,  Section  591. 
Such  procedure  was  recognized  and  followed  In  the  case  of  f tate 
ox  rel.  American  manufacturing  Co.,  v.  Koeln,  211  S.  W.  31 
(Mo.  Sup.).  Consequently,  following  such  rule  of  law,  we  feel 
that  after  reading  the  entire  section  of  the  statute  that  the 
Legislature  Intended  that  the  word  "are " should  have  been 
placed  in  the  statute  instead  of  the  word  "or" . 

Therefore,  it  now  becomes  the  question  of  whether 
the  county  court  or  the  board  of  election  corani3  si  oners  are  by 
law  charged  with  the  duty  of  canvassing  the  returns  of  the 
absentee  ballots,  or.  If  they  are  not,  who  should  canvass  such 
returns.  uince  this  opinion  pertains  to  counties  such  a3  the 
county  of  Clinton,  W8  are  naturally  not  concerned  with  any 
action  on  the  part  of  a board  of  election  coromiss  ionors , since 
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a ooaru  of  this  kind  Is  non-  jxistent  in  such  counties.  Con- 
sequently, the  question  arisos  ns  to  whether  the  county 
court  of  Clinton  County  Is  charged  with  tho  duty  of  canvassing 
the  returns  of  elections. 

1 o further  wish  to  call  your  attsntion  to  '"oction 

1147b,  n.  S,  ho.  193c,  which  i3  rather  lengthy,  one.  yroviaos 
in  part  as  follows: 

it  it  ' ho  no  vo  r tho  county  court  of  any 
c unty,  or  the  board  of  election  com  ils- 
s loners,  as  the  caao  may  bo,  shall  moot 
to  canvass  tho  votes  according  to  law  they 
shall  first  appoint  four  disinterested 
persons  from  the  two  dominant  political 
parti 3s,  not  more  than  two  of  whom  shall 
oe  of  the  some  political  faith,  for  the 
our  os e of  openin  and  counting  said 
absentee  vote,  it  it  itu 

This  section  of  the  statute  states  that  whenever  tho 
county  court  shall  meet  for  the  vur  oso  of  canvasrin  * the 
oallots  according  to  law  they  shall  appoint  the  four  disin- 
terested persons  about  which  you  have  requested  an  opinion, 
however,  we  have  searched  the  statutes  relative  to  elections 
ana  find  at  no  place  in  the  statutes  of  Missouri  where  the 
county  court  is  required  or  authorized  to  n-et  for  the  pur  ose 
of  canvassing  tne  olections  or  casting  up  tho  ballots.  Con- 
ae  uontly,  wo  feel  that  thi3  provision  as  to  the  appointment 
of  tho  four  disinterested  persons  by  the  county  court  is  of 
no  effect,  slnco  there  is  no  provision  authorizing  or  requiring 
them  to  meat  for  that  purpose.  Tho  statutes,  however,  do 
provide  a way  in  which  this  shall  oe  dene,  and  do  so  in  Sec- 
tion 11615,  ..  C.  Ko.  1939.  Thir  statute  provides  the  follow- 

ing: 


"The  clerk  of  each  county  court  shall, 
within  fiva  days  after  tho  close  of  eaoh 
election,  take  to  hla  assistance  two 
justices  of  the  poaco  of  his  county,  or 
two  judges  of  tho  county  court,  and 
examine  and  cast  up  the  votes  riven  to 
eacn  candidate,  ana  give  to  those  having 
t ha  hi  host  number  of  votes  certificates 
of  election." 


Hon.  Robert  H.  Frost 
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It  Is  apparent  from  the  above  statu to  that  It 
shall  oe  the  duty  of  the  cleric  of  each  county  court  to 
take  to  his  assi&ance,  which  wa  feel  means  to  designate, 
two  justices  of  the  peace  of  his  county,  or  two  judges  of 
the  county  court,  and  to  examine  and  cast  up  the  votes 
given  to  each  candidate,  and  after  suclx  is  done  to  give  a 
certificate  of  election  to  the  candidates  receiving  the 
highest  number  of  votes. 

Returning  to  Section  11476,  which  we  quoted  above, 
we  flna  that  the  county  court  is  not  charged  by  law  with  the 
duty  of  canvassing  the  returns  of  elections  but  that  a certain 
ooay  of  officials  is,  to-wit,  the  county  clerk  anu  either  two 
justices  of  tiie  peace  or  two  judges  of  the  county  court.  In 
view  of  the  fact  that  these  men  are  charged  with  such  duty, 
and  not  .the  county  court,  they  then  are  empowered  under  fection 
11476,  supra,  to  appoint  four  disinterested  pj  rsons  to  open, 
canvass,  count  and  certify  the  votes  oast  by  the  absent  voters 
at  any  election. 

This  department’s  former  opinion  on  this  question 
to  Mr.  nmory  C.  Medlin,  dated  *.iay  17,  1933,  is  withdrawn. 

Conclusion 

Therefore,  it  Is  the  opinion  of  this  depart  *ent 
that  it  is  tne  duty  of  the  county  clerk  ana  either  two  justices 
of  tne  peace  of  the  county,  or  two  members  of  the  county  court, 
as  is  provided  by  fection  11615,  supra,  to  appoint  the  four 
uisinteros ted  persons  to  open,  canvass,  count  and  certify  the 
votes  cast  by  assent  voters  in  counties  such  as  Clinton  County. 


nespectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  ittorney-General 


A . PROVRD : 


nOY  MchITTRICK 
Attorney- General 


JSP | KG 


PROBATE  JUDGE: 


May  obtain  a reasonable  allotment  to  care  for 
necessary  stenographic  services  provided  he  has 
complied  with  the  provisions  of  the  County  Budget 
Law  and  the  county  has  budgeted  such  allotment. 


Honorable  Prank  M.  Prisby 
noting  Prosecuting  iittorney 
Harrison  County 
Bethany,  Missouri 


Dear  Gir: 


We  are  in  receipt  of  your  letter  of  Pebruary  15,  1944, 
requesting  an  opinion  from  this  department,  whioh  letter  is 
as  follows: 


"Mr.  R.  E.  Loulthrop,  Prosecuting  attorney 
of  this  County,  has  now  entered  active  ser- 
vice in  the  Naval  Reserve,  and  I am  handling 
the  affairs  of  the  office  for  him.  The  coun- 
ty court  of  this  county  is  faced  with  the 
problem  of  approving  the  budget  of  the  Pro- 
bate Court  regarding  the  salary  of  the  oleric 
of  the  oourt.  The  Probate  Judge  set  up  in 
his  budget  the  item  covering  stenographic  ser- 
vice in  connection  with  the  Keeping  of  the 
probate  records  und  the  county  court  has  asked 
me  to  obtain  un  opinion  from  you  with  refer- 
ence thereto. 

"1  assume  tnat  many  of  the  Probate  Judges  of 
the  Btate  are  in  the  same  situation  and  you 
no  doubt  have  been  bombarded  with  requests 
for  an  opinion  in  tni3  matter. 

'’The  Honorable  George  U.  Hubbell,  sent  me 
copy  of  his  brief  which  he  has  made  upon  the 
subject  ana  in  addition  to  that  I would  like 
to  cite  the  cases  of  Harkreader  -vs-  Vernon 
County,  hi 5 Mo.  696,  and  Motley  -vs-  Pike 
County,  ho3  Mo.  -ah.  as  authority  in  support 
of  the  obligation  of  the  county  court  to  pro- 
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vide  necessary  service  under  the  stat- 
ute in  tbe  Hax’kreader  case.  Juage  Lamb 
goes  into  the  question  of  personal  ser- 
vice ana  deoides  that  Janitor  service 
coues  within  the  meaning  of  'other  nec- 
essities,' contemplated  by  tne  Statute 
and  in  the  Motley  case  Judge  Graves  ap- 
proves the  opinion  of  Judge  Lamb  and 
goes  farther  and  says  'that  modern  busi- 
ness us  transacted  by  modern  means  and 
methods,'  would  surely  cover  stenograph- 
ic service  since  records  ure  now  kept  in 
the  probate  Court  la  typewritten  form. 

"it  is  my  personal  opinion  that  in  the 
light  of  the  law  as  it  now  stands  the 
court  would  extend  the  principles  an- 
nounced by  Judge  Lamb  to  also  cover 
stenographic  service  necessary  to  prop- 
erly keep  the  records  of  the  probate 
court. 

"I  would  very  much  appreciate  an  opin- 
ion from  you  upon  this  point." 


The  general  rule  of  law,  of  oourse,  is  that  an  offioer 
may  not  increase  his  oompensatioxi  during  his  term,  und  that 
where  certain  official  duties  are  prescribed  by  statute  and 
definite  salaries  and  fees  provided  for  the  officials,  addi- 
tional compensation  may  not  be  obtained  for  performing  tnese 
official  duties.  Maxwell  v.  ahdrew  oounty,  146  3.  W.  l2dd) 

62;  Smith  v.  Pettis  County,  lo6  S.  W.  (2d)  262;  Nodaway 
county  v.  nidaer,  1^9  a.  V. . (2d)  657. 

Thus,  under  these  rulings,  since  the  law  provides  for 
a clerk  of  a probate  court  and  provides  for  his  duties,  sal- 
ary and  compensation,  additional  compensation  ooula  not  be 
secured  to  pay  the  clerk  for  the  performance  of  these  par- 
ticular statutory  duties.  However,  even  in  Smith  v.  Pettis 
County,  supra,  the  court  recognizes  the  x’ight  to  other  com- 
pensation where  the  work  performed  is  not  an  official  duty 
of  the  office.  The  act,  of  typing  and  the  act  of  stenograph- 
ic work  have  a value  in  themselves  and  are  not  a part  of  the 
duties  of  a probate  clerk  as  pi'escribed  by  statute,  yet  the 
typing  of  probate  records  has  become  by  modern  usage  a neoes- 
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slty  to  tue  carrying  on  01'  the  business  of  the  office.  The 
typing  of  records  is  something  sepui*ute  una  apart  from  the 
statutory  duties  of  a probate  olerk,  and  under  modern  needs 
Is  recognized  as  a necessity  to  the  efficient  carrying  on 
of  the  work  of  a probate  judge.  Por  this  reason,  it  is  our 
belief  that  the  question  of  whether  tne  county  court  may 
make  a reasonable  allotment  in  its  budget  for  stenographic 
services  for  probate  Judges  is  uetermlned  by  the  rules  laid 
uown  in  tne  following  oases: 

In  Hinehart  v.  Howell  County,  155  a,  Yv.  \2a)  C8l, 
Kinehart,  Prosecuting  /Attorney  of  Howell  county,  sueu  the 
county  for  reimbursement  of  reasonable  sums  paid  for  neces- 
sary stenographic  services  incurred  in  the  discharge  of  nis 
official  uutles  us  prosecuting  attorney  of  said  county.  The 
court  said,  1.  o.  o82: 


" * * * The  case  is  to  be  distinguished 
from  cases  announcin0  the  rule  that  of- 
ficials uay  not  receive  compensation  in 
addition  to  that  uuthorizeu  by  law.  Max- 
well j,  ..ndrew  County,  Mo.  cup.,  146  8.  W. 
2d  621;  ami th  v.  Pettis  County,  045  Mo. 

Go 9 , G44,  loo  8.  ».  2d  282,  285,  * * *. 
Nodaway  County  v.  Kidder,  044  Mo.  795, 

129  j.  Vv.  2d  857,  likewise  involved  in- 
oome  on a aid  not  Involve  bonu  flue  outlays. 
The  Instant  case  was  submltteu  on  the 
tneory,  as  cisolosed  by  the  stipulated 
facts  ana  undisputeu  testimony,  that  the 
outlays,  us  contradistinguished  from  in- 
come, were  bonu  fide,  reasonable  and  ao- 
tual  expenditures  for  indispensable  ex- 
penses of  the  office  by  respondent  inot 
on  the  theory  that  compensation  to  an  of- 
ficer was  involved)  and  fulls  within  the 
ruling  in  lowing  v.  Vernon  county,  216  mo. 
681,  695,  116  o.  W»  518,  5221 b; . That  case 
quoteu  with  upproval  a pussage  from  25  ,ja. 
anu  Kne,.  jmioy.  Law,  2d  Cd.,  588,  to  the  ef- 
fect that  prohibitions  ugainst  increasing 
the  compensation  of  officers  do  not  apply 
to  expenses  for  fuel,  olerk  hire,  station- 
ery, lights  and  other  offioe  accessories 
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ana  held  a recorder  entitleu  to  reim- 
bursement for  outlays  for  nooessary 
janitor  service  onu  stamps,  statinc,: 
'i'099  are  the  income  of  an  office,  out- 
lay s inherently  differ.  ^ 


The  court  thereupon  cites  various  statutes  authorizing 
and  establishing  salaries  for  stenographic  services  to  prose- 
cuting attorneys  in  the  larger  oounties  of  the  state,  and 
goes  on  to  say: 

" appellant • s statutory  citations  consti- 
tute legislative  recognition  of  the  pro- 
priety of  expenditures  for  stenographic 
services  in  the  discharge  of  the  present- 
day  duties  of  proseouting  attorneys  in 
the  communities  affected — an  approved  ad- 
vance in  proper  instances  for  tne  admin- 
istration of  the  laws  by  county  officials 
and  the  business  affairs  of  the  oounty  and 
for  the  general  welfare  of  the  public. 

Suoh  enactments,  in  view  of  the  constitu- 
tional grant  to  county  courts,  should  be 
construed  as  relieving  the  oounty  oourts 
in  the  specified  communities  from  deter- 
mining the  necessity  therefor  and,  by  way 
of  a negative  pregnant,  as  recognizing  the 
right  of  county  oourts  to  provide  steno- 
graphic 3ervioes  to  prosecuting  attorneys 
in  other  oounties  when  ana  if  indispensable 
to  tne  transaction  of  the  business  of  the 
oounty,  * * 


In  closing,  the  court  stutes: 


"The  result  might  differ  unaer  live  issues 
involving  the  Oounty  Budget  Law,  lawful  ac- 
tion by  the  General  Assembly  covering  the 
subject  matter  in  suid  oounty,  nonarbitrury 
action  by  tne  County  Court,  or  the  substan- 
tialness of  the  testimony  as  to  the  abso- 
lute necessity  for  the  services.” 


Honorable  i'runk  M.  yrisby 
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In  Swing  v.  Vernon  Co*,  Jdlo  Mo.  odl,  a recorder  of 
deeds  sought  to  recover  from  Ills  county  lor  tile  reasonable 
value  of  janitor  service  tnat  He  lied  lilreu  to  keep  his  of- 
rioe  In  a clean  and  comfortable  condition  for  the  use  of 
the  plaintiff,  his  clerks,  anu  the  public  in  general.  The 
court  allowed  his  recovery  and  stated,  1.  c.  690: 


"finally , we  shall  assume  that  among 
civilized  people  approveu  advunoes  and 
results  in  scientific  research  make  Jani- 
tor services  in  public  offices  (l.e.,  the 
prevention  of  the  propagation  and  spread 

Of  disease  from  filth),  a necessity,  * * 

* * * * 

• 

"T he  statute  relating  to  recorders  ordains 
that  he  'keep'  his  office,  etc.;  the  word 
keep  i 3 one  of  wide  und  flexible  meaning, 
one  meaning  being  to  maintain,  to  proviue 
for.  It  involves  tne  idea  of  continued 
effort  in  that  line,  i.  e.,  tnat  the  of- 
fice snail  be  currieu  on,  enjoyed,  etc. 

In  tni 3 view  of  the  oase,  the  great  breadth 
of  the  statutory  word  'Keep*  permits  of  the 
notion  that  it  was  tne  legislative  intent 
that  the  reooraer  of  ueeus  should  have  the 
power  to  maintain  anu  proviue  for  his  of- 
fice in  a reasonable  way  for  the  benefit  of 
the  publio,  * * 


See,  also,  Harkreader  v.  Vernon  Co.,  Silo  Mo.  696. 


The  obtaining  of  this  allotment  as  mentioned  in  the 
Rinehart  case,  supra,  would,  of  oourse,  also  uepenu  on  a com- 
pliance with  the  County  Budget  Law,  Section  1U910,  et  seq. , 

K.  3.  Missouri,  1909. 


Honorable  Frank  M.  Frisby 
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JONCLUSION 


It  la,  therefore,  the  opinion  of  tills  office  that  a 
probate  judge  may  obtain  from  his  county  a reasonable  al- 
lotment .to  care  for  necessary  stenographic  services,  pro- 
videu  he  has  complied  with  the  provisions  of  the  County 
Budget  Lav/  and  the  county  has  budgeted  suoh  allotment. 


hespectfully  submitted 


HOBSHT  J.  FLiJIAGAN 

Assistant  Attorney  General 


aPPHOYLL: 


hOY  MoKIfThlCh 

Attorney  General 
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PROSECUTING  ATTO.iNEY: 


ASSISTANT  PROSECUTING  Appointment;  liabilities. 

ATTORNEY: 


January  12,  1944 


Honorable  A,  L.  Gates 
Prosecuting  attorney 
California,  jiiesouri 


jeur  kr.  Gates: 


Under  date  of  January  11,  1944,  you  wrote  this  offios 
requesting  an  opinion,  as  follows: 


"i.s  proseouting  attorney  of  Voniteau  County 
I desire  a written  official  opinion  from 
your  office  concerning  the  following  ques- 
tions. 

"1.  ns  my  induction  into  the  Uniteu  States 
»rmy  appears  imminent  uo  I under  the  law 
nave  tne  authority  wuile  in  United  States 
servioe  to  retain  my  offioe  during  the  pres- 
ent term?  I understand  that  I do  Have  tHut 
authority  unuer  a recent  oourt  decision  and 
if  I do  have  this  ri^ht  do  1 have  the  au- 
thority under  Geo.  12961b  R.3.  19o9  uo  appoint 
an  assistant  prosecuting  attorney  in  a county 
of  this  size?  Our  population  is  11,775. 

"£.  Would  an  assistant  proseouting  attorney 
appointed  under  the  above  conditions  be  liable 
for  nis  official  aots  or  would  the  prosecuting 
attorney  be  liable? 

"d.  <n  assistant  prosecuting  attorney  ap- 
pointed under  the  above  conditions  would  he 
sign  complaints  and  informations  /t.  L.  Gates, 
Prosecuting  attorney,  by  John  uoe,  assistant 
Prosecuting  ...ttorney  or  would  he  merely  sign 
informations  and  oomplaints  in  his  official 
oapaoity  John  moe,  assistant  Prosecuting  . t- 
torney? 
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"4.  In  appointing  assistant  prosecuting 
attorney  under  the  above  conditions  is  it 
necessary  to  Have  tne  appi'oval  of  tiie  cir- 
cuit judge  or  the  acting  circuit  judge  of 
such  an  appointment?” 


You  are  oorrect  in  youi*  vi~w  of  the  la*  that  your  induc- 
tion into  the  United  States  ^rmy  under  the  Selective  service 
Law  will  not  vacate  your  office,  and  in  this  connection  your 
attention  is  directeu  to  the  following  brief  quotation  from 
the  case  of  State  ex  inf.  MoKittrick  v.  Wilson,  166  3.  W.  (2d) 
499,  1.  o.  501: 

"It  is  our  juugment  that  Wall  did  not  for- 
feit his  offioe  by  being  drafted  into  the 
military  service  of  his  country.  This  would 
be  equally  true  if  he  had  volunteereu  for 
the  duration,  particularly  in  view  of  our 
universal  military  aervioe." 


Section  12962,  n.  3.  Mo.  1959,  referred  to  in  your  letter, 
is  as  follows: 


"Each  prosecuting  attorney  in  this  state  may 
appoint  one  assistant  prosecuting  attorney, 
who  shall  possess  all  the  qualifications  of 
a prosecuting  attorney,  ana  be  subject  to  ull 
the  liabilities  and  penalties  for  failure  or 
neglect  to  discharge  his  duty  to  which  prose- 
cuting attorneys  are  now  or  may  hereafter  be 
made  liable." 


To  be  read  with  this  section  are  also  Sections  12965  and 
12964,  d.  3.  Mo.  1959,  prescribing  t.^e  method  of  the  appointment 
of  an  assistant  prosecutin0  attorney,  fixing  his  duties,  and  the 
manner  in  whion  he  shall  be  paid.  The  last  mentioned  section  is 
as  follows: 


"The  assistant  prosecuting  attorney  shall 
discharge  tne  duties  of  the  prosecuting  at- 
torney when  the  prosecuting  attorney  is  sick 
or  absent  from  the  county,  or  when  the  prose- 
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cuting  attorney  is  engaged  In  tlie  discharge 
of  tne  duties  of  his  Oifice,  so  that  he  oan- 
noo  attena.  The  assistant  prosecuting  attor- 
ney shall  be  paid  only  by  the  prosecuting 
attorney,  and  may  assist  the  prosecuting  at- 
torney at  his  request  in  any  case:  Provided, 
tnat  he  shall  not  be  disqualified  from  defend- 
ing in  any  case,  civil  or  criminal,  except 
those  in  which  he  shall  have  acted  as  assis- 
tant prosecuting  attorney.” 


These  tnree  sections  apply  in  all  counties  of  the  state 
except  where  there  are  other  statutes  relating  to  particular 
classes  of  counties.  There  is  no  other  statute  relating  to 
counties  the  size  of  Moniteau  County,  and  tnerefore  these  sec- 
tions authorize  the  appointment  of  an  assistant  prosecuting  at- 
torney in  Moniteau  County. 

Section  12962,  supra,  specifically  makes  the  assistant 
prosecuting  attorney  liable  for  all  penalties  for  failure  or 
neglect  to  discharge  his  duties. 

In  connection  with  these  three  sections  of  the  statutes, 
we  wish  to  call  to  your  attention  the  case  of  State  v.  Carey, 
518  Mo.  615,  1.  c.  617,  in  which  the  question  was  raised  as  to 
the  legality  of  the  filing  of  an  information  by  an  assistant 
prosecuting  attorney,  and  in  discussing  the  question  the  court 
spoke  as  follows: 

"The  legality  of  the  aot  of  the  assistant 
prosecuting  attorney  in  filing  the  information 
is  challenged;  ana  as  a consequence  the  valid- 
ity of  the  information.  It  is  conceded  by  the 
appellant  that  the  assistant  was  appointed  und- 
er the  authority  of  Sections  751,  752  and  755, 

Ke^lseu  Statutes  1919. 

"Section  751  confers  the  power  of  appointment 
of  an  assistant  upon  the  prosecuting  attorney, 
defines  the  qualifications  of  the  appointee 
and  declares  his  official  liability  to  be  those 
of  the  proseouting  attorney. 

"Section  752  presoi’ibes  how  tne  appointment 
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snail  be  made  and  the  manner  in  wnioh  the 
appointee  shall  qualify  for  the  discharge 
of  his  duties. 

"Section  753,  so  far  as  the  same  relates  to 
the  matter  at  issue,  proviues  that  the  as- 
sistant shall  perform  the  duties  of  the  prose- 
cuting attorney,  (1)  when  the  latter  is  sioh, 

(2)  absent  from  the  county,  or  (3)  engaged  in 
the  discharge  of  the  uuties  of  his  office  and 
cannot  attend. 

"Under  the  facts  we  are  only  concerned  with 
the  third  subdivision  of  the  seotion.  It  is 
conceded  by  the  appellant  that  at  the  time  the 
information  was  filed  the  prosecuting  attorney 
was  'at  tuu  court  house  engaged  in  the  per- 
formance of  his  duties.'  This  being  true,  the 
presumption  will  obtain  that  the  discharge  of 
those  duties  was  such  that  he  could  not  attend 
to  the  filing  of  the  information  and  that  the 
assistant  was,  under  the  statute,  within  the 
purview  of  his  authority  in  filing  it.  Other 
than  the  concession  of  the  appellant  there  is 
no  showing  as  to  the  character  of  the  duties 
which  were  being  performed  by  the  prosecuting 
attorney  at  the  time  the  assistant  filed  the 
information.  No  such  showing  could  properly 
have  been  made  because  the  time  and  manner  in 
which  a prosecuting  attorney  discharged  his  of- 
ficial uuties  are  details  whioh  the  law  intend- 
ed should  be  left  to  his  exclusive  regulation. 
'Such  matters,'  as  was  held  in  State  v.  Hynes, 

39  Mo.  app.  569,  'cannot  be  investigated  col- 
laterally with  a view  to  uetermlning  whether 
an  assistant  prosecuting  attorney  had  author- 
ity to  file  an  inf ormution.  Delay  and  expense 
would  be  incurred  in  the  investigation  of  such 
collateral  matters  and  would  open  up  an  inquiry 
the  sole  effeot  of  whioh  would  be  to  obstruct 
the  administration  of  the  law.'  Under  the  facts 
in  this  Ouse  it  would  require  the  determination 
of  the  extent  to  \<hioh  a prosecuting  attorney 
should  be  engaged  in  other  official  duties  to 
give  jurisdiction  to  his  assistant  to  act. 


Honorable 


Am 
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"In  affirming  tbs  ruling  In  the  Hynes  case, 
supra,  tile  Kansas  Glty  Court  of  appeals  In 
Browne's  Appeal,  69  Ko.  Jkpp.  159,  said: 

'The  existence  of  the  conditions  under  which 
the  assistant  prosecuting  attorney  may  act 
must  be  left  to  the  decision  of  the  prose- 
cuting oi'ficer  anu  cannot  be  raised  in  a col- 
lateral action.'  When,  therefore,  either 
condition  defined  in  the  statutes  arises,  an 
assistant  prosecuting  attorney  may  perform 
any  act  within  the  ran^e  of  the  uutles  of 
that  offioe.  This  conclusion  is  in  harmony 
with  a woll  established  rule  in  construing 
statutes  defining  the  powers  of  public  of- 
ficers that  'where  a public  officer  is  au- 
thor izeu  to  appoint  a deputy,  the  authority 
of  that  deputy,  unless  otherwise  limited,  is 
commensurate  with  that  of  the  officer  him- 
self, and,  in  the  absence  of  any  showing  to 
the  contrary,  it  will  be  so  presumed.  Such  a 
deputy  is  himself  a public  of floor,  Known  and 
recognized  as  such  by  law.  .joj  act,  there- 
fore, which  the  officer  himself  might  do,  his 
general  deputy  xuay  do  also.’  (Meuheu's  Of- 
fices ana  Officers,  sec.  570.) 

"furthermore,  in  discussing  the  question  here 
unaer  review,  in  State  v.  '.YeeJcs,  bti  MO,  App. 
26b,  the  Kansas  Gity  Court  of  appeals  hold 
that  'where  an  information  is  1‘llea  in  a crim- 
inal court  by  an  assistant  proseouting  attor- 
ney (as  was  the  case  at  bar),  it  will  be  pre- 
sumed to  have  been  filed  by  a proper  official 
and  that  he  hud  been  duly  appointeu  by  the 
proseouting  attorney  under  the  authority  of 
Section  4975,  Revised  Statutes  1699  (now  Seo. 
751,  R.  S.  1919),  in  the  absence  of  any  record 
to  tne  contrary.'" 


As  the  Carey  case  announces  that  an  assistant  prosecuting 
attorney  may  perform  any  act  within  tne  ran0e  of  the  duties  of 
that  office,  ana  the  signing  of  inf ormations  woulu  come  under 
the  duties  of  the  prosecuting  attorney,  tne  assistant  proseout 
ing  attorney  should  sign  his  own  name,  in  hie  own  capaoity,  to 
informations  and  complaints. 


Hon ora bla 


Xj  • G at  a a 
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None  or  the  sections  ubove  referred  to  require  the  ap- 
pointment oi*  aii  assistant  prosecuting  attorney  to  be  approved 
by  the  circuit  judge  of  the  county  where  the  appointment  is 
made. 


Respectfully  submitted 


W.  0.  JACKSON 

Assistant  attorney  General 


APPROVE: 


TioTlicZTT’EiTjZ 

Attorney  General 


: r ' AOHI  3TJLTUR3i 

go:  7TJ  -TTY  SALES  : 


Section  2,  Paragra  h p.,  Laws  of 
Yiss  -'uri,  1943,  Page  311  construed. 


March  29,  1944 


Honorable  J.  W.  George 
3tate  Veterinarian 

Department  of  Agriculture,  State  of  Missouri 
Jefferson  GIty,  Missouri 


filed 


Dear  Sirs 

V.'e  are  in  receipt  of  your  request  of  this  depart- 
ment for  an  opinion,  dated  February  17,  which  request  reads 
as  follows: 


"i  have  been  confronted  with  the 
question  of  whether  or  not  a per- 
son, firm  or  corporation  buyj.n_  live- 
stock on  his,  or  the^r , own  account 
and  move  it  to  his,  or  their,  feed 
lot  or  oarn  and  later  sells  the  live- 
stock privately,  is  conducting  'com- 
munity sale*  as  defined  in  Subsec- 
tion D,  of  Section  2,  of  the  Commu- 
nity Sales  Law,  found  on  Page  311, 
of  Laws  of  Missouri,  1943* 

"I  will  a predate  your  opinion  on 

tq.is  question*" 


Section  2 of  the  Community  Sales  Law,  found  on  Pa  e 511, 
Laws  of  Missouri,  1943,  referred  to  b you  in  your  opinion  re- 
quest, reads  as  follows: 


"The  following  terms  as  used  in  this 
act  shall,  unless  the  context  other- 
wise indicates,  have  the  following 
respective  meanings* 
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"(a)  The  term  'State  Veterinarian* 
shall  mean  the  otate  Veterinarian  of 
the  Missouri  State  Department  of 
Agriculture. 

"(b)  The  term  'person'  includes  in- 
dividuals, partnerships,  corporations 
ana  as  oci.atj.ons. 

" (c)  The  term  'livestock'  shall  mean 
and  include  cattle,  swine,  sheep, 

Ooats , ana  poultry. 

" (d)  T e term  ' oomnun xty  sales'  means 
any  series  of  s les,  exchanges,  or 
pure;  acos  of  an  livestock  raue  at 
regular  or  Irregular  intervals  at  an 
established  place  in  th_s  State,  by 
any  person,  directly  or  indirectly, 
for  or  on  account  of  the  producer  or 
prod  cers,  consignor  or  canal  .nors 
thereof,  at  public  auction  or  at  pri- 
vate sale,  except  that  his  term  shall 
not  akJply  to  extablls'  ed  markets  oper- 
ating tinder  Federal  or  State  ro  ,ula- 
ti  ns,  or  to  any  public  or  private 
farm  or  purebred  livestock  sale." 


In  addition  to  the  above,  we  also  copy  section  Ho.  3,  which 
reads  as  follows i 


"No  person  as  defined  in  this  act. shall 
en,_,a  e in  the  business  of  operate;  a 
corrcunit  sale  unless  duly  licensed,  as 
hereinafter  provided." 


Turnj.iv;  our  attention  to  subsect- on  D.  of  hectic.  2,  supra, 
we  shall  first  dwell  upo)  the  term  "community  sales".  e think 
j.t  advisable  that  we  ive  the  common  definition  ana  meanin^  of 
the  wora  "community",  as  well  as  the  word  "sules".  The  v/ord 
"community"  is  defined  in  12  Corpus  Juris  at  page  214  as  follows 


"The  term  properly  apeakin^  refers 
rather  to  the  people  who  reside  in  a 
given  locality  in  more  or  less  prox- 
imity, * * * * 


Hon . J . 
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The  word  "sale”  is  defined  In  Words  and  Phrases,  Volume 
38,  Pat;e  58  iii  substa  ce  as  follows: 


"a  sale  is  a contract  whereby  one 
acquires  a property  in  the  thxng 
sold,  and  another  parts  with  it  for 
a valuable  consideration." 


This  definition  was  ta  :en  from  the  caso  of  Popp  Vs.  un  er, 
268  P.  1100,  131  Okl.  202. 

e also  thin c It  advisable  to  define  the  word  "series". 

In  57  Corpus  Juris,  Pa  ,e  270,  wo  fin-i  tills  uefinltioni 


"A  continued  succession  of  similar 
things  bear-Lr^  a s—u^lar  relation 
to  one  another;  an  extended  order, 
line,  or  course;  sequence:  succession" 


Vie  appreciate,  however,  the  fact  that  the  Legislature  has 
defined  the  term  "community  sales"  in  Paragraph  D,  an:.;,  w en  we 
rea  the  efiniti^n  iven  in  paragra  ,h  D,  and  consider  it  in 
the  light  of  the  corn  on  accepted  ue  .'inltion  of  the  word  "commu- 
nity", as  well  as  the  word,  "sales",  and  the  v ord  "series".  If 
nothing  else  appeared  in  the  law  to  further  emphasize  :he  intent 
of  the  Legislature,  we  would  understand  that  the  Legislature 
was  intending  that  the  community  of  the  people  who  reside  in 
the  locality  of  the  place  where  the  sale,  exchange  or  purchase 
are  to  take  place  at  regular  or  irregular  Intervals,  were  to 
participate  at  such  sales,  however,  it  shall  not  be  necessary 
that  we  confine  ourselves  .o  the  proceedure  of  ferreting  out 
the  particular  .-.©an xng  of  each  word  contained  in  paragraph  D. , 
to  arrive  at  the  correct  a swar  to  your  quest xor»  propounded 
in  . our  Oyinx  m request.  V.e  thxn  c chat  the  true  . oaning  and 
intent  oi  t:  e act  is  unambiguous  and  fully  stated  in  the  word- 
ing contained  in  other  sect. one,  namely  3 and  4,  a no  w en  we 
read  section  3,  and  a portion  of  the  wordin  o.t  sect  hr  4,  in 
connection  with  para.ya  h D,  it  is  >ur  view  chat  onl  one  con- 
clusion can  be  drav/n  as  to  the  intent  and  .mean in.,  of  the  act, 
a..d  th-s,  we  are  under  the  rules  of  statutory  construction, 
legally  boun^.  to  do,  ior  xt  was  saia  in  the  case  o bharp  Vs. 
Producers1  Produce  Company,  47  S.  W;  2nd,  242,  Mis  s o ri 
Appeal,  189,  the  Court  saiu: 
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"in  const ruin  a statute  the  legia- 
latlve  Indent  met  bo  .:e  t In  uind. 

If  it  May  be  ascertained,  one.  t e 
whole  act,  or  such  portions  thereof 
as  aro  in  pari  materia,  should  be 
construe^,  to  ether.  Keeney  v. 

McVoy,  206  Mo.  42,  lo8  b.  W.  946. * *" 


How  turnon,,  to  the  act,  w©  wis:  to  particularly  call  at- 
tention to  Section  3,  which  we  ha  o set  out  supra.,  an..  _t 
will  be  noted  that  that  section  states  that  no  person  "shall 
on  a e .n  the  ma  Lnoas  -of  operatxn  a community  sale"  , unless 
1 e is  duly  licensed.  hen  we  s.>eu!c  o the  wora  "liceuoon  in 
the  law,  we  thlnK  of  that  term  ~ri  its  or  inury  meaning,  or  as 
stated  .n  37  Gor  ua  Juris  at  ?a  e 167,  in  part  as  follows* 


"The  term  ^'"onae*  Is  not  Involved 
in  uncertainty  or  doubt  in  its  eneral 
and  popular  sense  as  need  with  refer- 
ence to  oocupati  ne  an  privile  ;e  , It 
means  a rl  .ht  or  permission  granted 
by  some  competent  authority  to  carry 
on  a business  or  do  an  aot  wh*oh  with- 
out such  license  would  uo  illegal*  * 

"It  1 as  also  boon  defined  as  tl  o ,ran- 
tin  of  a special  privilege  to  one  or 
more  persona,  not  enjoyed  by  citizens 
generally,  or,  at  least,  not  by  a class 
to  wh  ch  the  licensee  bolon  s. 


Therefore,  as  we  have  po^nteu  our:  in  Section  3,  it  is 
specifically  stated  t at  to  obtain  the  license,  >ne  must  on- 
a e In  the  us  ..ness  o operatic  a coamunxt  sale  ana 
section  4 of  the  same  act,  wo  find  that  the  first  line  strtes 
as  follows: 


"an  ,*  person  on  a *„d  in  eatabliehin 
or  operating  a co-mnunity  sale-*  •»  ** 


In  our  view  It  j.s  clear  that  Die  act  when  r ead  as  a 
v/hole  truly  oo.rtc  iplates  that  by  the  term  "community  sales" 
is  leant  a series  of  soles,  exchanges,  or  purchases  by  one 
engaged  in  that  business,  as  diet  anguished  rm  other  persona 
In  t*io  community  who  m.  ht  see:  to  sell  certain  cattle,  swine 


Hon.  J.  Vi’.  George 


-5-  .Kerch  29,  1944 


sheep,  oats,  or  poultry  at  30^0  sale  that  he  mi  ht  have, 
wherein  ho  woulu.  offer  the  lxvestoek  to  the  community  at  public 
aact  on,  r rivate  sale.  In  Sther  words,  it  La  r vi  w that 
in  order  that  a s le  ;;iay  jq  termed  a community  sale,  within 
the  ean_nt  of  the  «tct,  that  a "person”  , as  that  te^m  is  d ef Ined 
in  _ arajrr-._.h  D of  iiectioi  2,  must  cn  a e xn  estaol_sv  nt.,  or 
o 'o:-atj.nf,  a oer^.e3  of  sales  exc  ao  es  or~"purc'-  anes  or  livestock 
at  regular  or  ir re t-^ilar  intervals  at  an  es tabiisl  oa  place  in  tue 
state,  cLreotl  'or  indirect  1 t for  or  on  account  o t a producer 
or  roducers,  c ns  nor  or  cons,  nors  at  public  auction  or  at 
private  salos  subject  to  the  except!  on  sot  forth  in  Para,;ra.>h 
D.,  as  ished  from  a person,  , >r  corpor:  u 

livestock  on  hxs  or  their  own  account,  ana  mov^n  the  livestock 
to  his  or  their  feed  lot  or  Karr»,  anu  later,  sellx:\  the  live- 
stock priv&tel  aria  not  throng,  an  ostnblxshod  sorleo  of  sales 
or  oxci'tt:!,  oa . wouia  not  bo  said  to  be  env  acoci  Ln  the  bus  ;oss  of 
operntii  a coniun  ty  sale. 


CONCLUSION 


it  is  the  opinion  of  this  depa  tmont  that  a "person”,  as 
that  term  is  aaf1'  * In  .'ara.,ra  ,h  *0 , Soction  2,  Laws  of  1945, 

Pa  o 31  to  be  amenable  , ) the  cfc  :"ust  en  a e in  establishing 
or  operating,  the  Lousiness  of  a aeries  of  sales,  exeban  es,  or 
jure  aacB  of  livestock  ut  re  ular  or  irre jualr  intervals  at  an 
established  place  in  the  state,  alreotl  or  Indirect 1 for  or 
on  nocount  of  the  producer  or  producers,  consignor  or  consignors 
thereof  at  public  auction  or  private  sale,  oub.oct  to  the  ex- 
ception set  forth  xn  ?>  ragra  oh  D,  Secti  on  2,  Laws  of  Mo.,  1943, 
Pa  0 311. 


Hespeotfull  ■ submitted. 


B.  RiCiiA  JS  CRKbCil 

Assistant  Attorney  General 


APPROVED 1 


T'..>y  :>'c"':_  7'TTciT"" 

Attorney  General 
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PROSECUTING  : Payment  of  statutory  fees  by  warrant  or 
ATTORNEYS  voucher  should  be  made  to  prosecuting 

attorney  and,  in  his  absence,  endorsed 
by  assistant. 


June  12,  1944 


Honorable  j.  B.  Gallagher 
Assistant  Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 

Dear  Mr,  Gallagher! 

This  is  an  acknowledgment  of  your  letter  of  inquiry 
to  the  General,  which  is  as  follows! 

"I  desire  your  opinion  as  Assistant  Prosecuting 
Attorney  on  the  following  question,  I file 
criminal  cases  in  the  Circuit  Court  in  ray  name 
(as  Assistant  Pros,  Att'y).  I am  not  a deputy 
but  by  la w have  the  same  powers  as  the  Pros, 

Att'y,  However,  the  Circuit  Clerk's  Office 
insists  that  all  checks  for  the  fees  due  the 
Assistant  Pros.  Att'y.  shall  be  made  payable 
to  the  Pros.  Att'y.  who  is  in  the  Service.  The 
Pros.  Att'y.  is  now  stationed  in  Michigan  at  a 
training  oarap.  He  may  be  sent  over  seas, 

"I  insist  that  the  fees  in  all  cases  1 have  filed 
and  will  file  should  be  made  payable  to  me  as 
Assistant  Pros.  Att'y.  as  I must  colleot  and 
deposits  them  with  the  County  Treasurer,  file  the 
reoeipts  with  the  County  Clerk  and  make  the 
Quarterly  Reports  of  the  fees  collected  in  my 
name  to  the  County  Court  bb  is  provided  by  law. 

1 feel  reasonably  certain  1 am  correct." 

Section  12962,  R.  3.  Mo.  1939,  is  as  follows: 

"Each  prosecuting  attorney  in  this  state  may 
appoint  one  assistant  prosecuting  attorney, 
who  shall  possess  all  the  qualifications  of 
a prosecuting  attorney,  and  be  subject  to  all 
the  liabilities  and  penalties  for  failure  or 
neglect  to  discharge  his  duty  to  which  prose- 
cuting Attorneys  are  now  or  may  hereafter  be 
made  liable." 
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Section  12965  thereof  le  as  follows! 

"The  appointment  of  said  assistant  prosecuting 
attorney  shall  be  made  In  writing  and  signed 
by  the  prosecuting  attorney,  and  they  shall 
take  and  subscribe  to  the  oath  of  office  re- 
quired of  prosecuting  attorneys,  which  appoint- 
ment and  oath  of  office  shall  be  filed  in  the 
office  of  the  clerk  of  the  circuit  court  of  the 
county. " 

Section  12964  thereof  is  as  follows! 

"The  assistant  prosecuting  attorney  shall 
discharge  the  duties  of  the  prosecuting  attorney 
when  the  prosecuting  attorney  Is  sick  or  absent 
from  the  county,  or  when  the  prosecuting  attorney 
Is  engaged  in  the  discharge  of  the  duties  of  his 
office,  so  that  he  cannot  attend.  The  assistant 
prosecuting  attorney  shall  be  paid  only  by  the 
prosecuting  attorney,  and  may  assist  the  prose- 
cuting attorney  at  his  request  in  any  case! 

Provided,  that  he  shall  not  be  disqualified  from 
defending  in  any  case,  civil  or  criminal,  except 
those  in  which  he  shall  have  acted  as  assistant 
prosecuting  attorney.” 

Section  12959,  R.  S.  Mo.  1939,  provides  for  an  annual 
salary,  payable  monthly,  upon  warrant  of  the  county  court,  to 
your  prosecuting  attorney.  The  fees  collected  by  him  should 
be  paid  to  the  officer  designated  by  statute  to  receive  them. 
When  the  statute  requires  fees  to  be  paid  to  the  prosecuting 
attorney  and  by  him  paid  to  a designated  official  such  pro- 
cedure should  be  followed. 

In  the  case  of  State  ex  inf.  McKlttriok  v.  Wilson  the 
Supreme  Court  En  Banc  held  that  an  office  holder  going  away 
to  war  did  not  create  a vacancy.  A copy  of  such  opinion  is 
enclosed  herein. 

The  duties  of  a Prosecuting  attorney  absent  in  military 
service  should  be  discharged  in  his  name  by  the  statutory 
assistant  aoting  in  his  behalf  during  such  absence  when  so 
directed  by  legislative  acts. 
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CONCLUSION 


Therefore,  In  view  of  the  above  statutes.  It  Is  the 
opinion  of  this  department  that  when  fees  are  required  by 
statute  to  be  paid  to  a prosecuting  attorney  and  by  him 
paid  to  a designated  official,  such  warrants  or  voucher 
should  be  made  to  the  prosecuting  attorney  and,  in  his 
absence  In  military  service,  his  legally  appointed  assistant 
should  endorse  said  warrants  or  vouchers  in  the  name  of  the 
prosecuting  attorney  by  himself  as  assistant. 


Respectfully  submitted. 


SVMlEH 


S.  V.  MEDLIH9 

Assistant  Attorney  General 


APPROVED 


ROY  MCAIT1RICK 
Attorney  General 


INSURANCE:  Persons  who  are  insurance  brokers. 


September  1 , 1944 


Mr.  JW  K.  Gar st eng 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouii 


I ear  Sir: 

We  are  in  receipt  of  your  latter  of  recent  date  wherein 
you  state  as  follows: 

"Referring  to  your  letter  of  the  26th  inst.  will  say 
in  reoly  thereto  that  the  Bonding  Company  is  the  Amer- 
ican Surety  Company  of  New  York;  That  I have  been 
acting  as  the  attorney  for  this  company  for  the  past 
20  years  or  longer; 

"Whenever  a bond  is  required  from  this  company,  the 
company  issues  the  bond  and  I collect  the  premium 
on  the  bond  and  send  the  premium  less  ray  oolleotion 
foe,  to  the  company.  I do  not  solicit  business,  but  • 
when  anyone  wants  a bond,  I send  to  the  American 
Surety  Company  for  the  bond,  and  collect  the  pre- 
mium on  the  bond  after  the  Bonding  company  has  issuod 
the  bond  and  delivered  it  either  to  me  or  to  my 
client. 

"I  do  not  issue  the  bonds,  nor  do  I act  as  agent  for 
the  company,  am  not  obligated  to  send  to  that  com- 
pany for  my  client's  bonds,  but  naturally,  having 
been  associated  with  them  for  so  long,  I do  throw 
most  of  my  business  to  them. 

"I  have  been  acting  under  the  provisions  of  Section 
8297,  R.  S.  1939,  which  apparently  applies  exactly 
to  my  case. 

"However,  the  company  doe 3 pay  me  a •commission*  or 
fee  for  collecting  the  premiums,  and  that  fee  is  on 
a percentage  basis  the  same  as  I charge  merchants 
or  other  clients  for  collecting  thair  bills. 

"I  never  at  any  time  have  the  right  or  title  to  any 
of  the  bonds,  neither  do  I pass  on  the  qualifications 
of  the  persons  applying  for  the  bonds,  although  I 
sometimes  do  hela  my  clients  fill  out  applications 
for  the  bonds. 
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"There  is  no  licensed  * broker  * in  Osage  County,  and 
when  we  need  a bond,  we  hare  to  send  direct  to  some 
bonding  company  to  get  it. 

"I  do  not  want  to  be  licensed  as  a broker,  for  I am 
a licensed  attorney,  and  only  do  the  applying  for 
bonds  for  convenience  to  my  clients,  as  most  of  the 
other  attorneys  of  this  county  do. 

"Y/hat  I want  to  know,  is  whether,  under  that  state 
of  facts,  and  in  view  of  the  provisions  of  Section 
8279  (above)  a broker’s  license  is  required. 

"P.S.  The  bonds  we  apply  for  are  merely  ’surety* 
or  ’fidelity*  bonds,  and  are  not  bonds  for  purchase 
or  sale,  as  contemplated  by  the  statute. 

You  raise  the  question  of  whether,  under  the  facts  sub- 
mitted, a broker’s  license  is  required  of  you,  particularly 
in  view  of  Seotion  8297,  R.  S.  Mo.  1939. 

Section  8293,  R.  S.  Mo.  1939  provides  for  the  licensing 
of  money  brokers: 

"No  person,  or  association  or  company  of  persons, 
shall  carry  on  the  business  of  dealing  in,  or  buy- 
ing or  selling,  or  shaving  any  kind  of  hills  of 
exchange,  oheoks,  drafts,  bank  notes,  promissory  notes, 
bonds  or  other  kind  of  writing  obligatory,  or  in  pro- 
curing the  gold  and  silver  of  the  country,  to  dispose 
of  the  same  for  a premium,  in  this  state  or  else- 
where, without  a license  for  that  purpose  continuing 
in  force." 

Section  8297,  R.  8.  Mo.  1939  declares  which  persons  shall 
be  amenable  to  the  above  law. 

"Persons  who  do  not  deal  as  money  brokers  or  exchange 
dealers,  except  as  incidental  to  their  other  business 
and  as  the  exigency  and  convenience  thereof  may  re- 
quire, are  not  amenable  to  the  provisions  of  this 

chapter." 

The  bonds  contemplated  by  Seotion  8297,  supra,  are  as 
you  noint  out  "bonds  for  purchase  or  sale"  and  do  not  apoly 
to  surety  or  fidelity  bonds.  In  addition,  the  statute  is  di- 
rected to  arsons,  association^  or  companies  who  carry  same 
on  as  a business.  Since  your  dealings  are  merely  incidental 
you  would,  In  any  event,  be  exempt  from  the  purchase  of  a 
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brokers  license  under  the  provisions  of  Section  8297,  R.  S. 

Mo.  1939  supra. 

Section  5906,  R.  3*  Mo.  1939  authorizes  the  incorporation 
of  insurance  companies  ’’for  the  purpose  of  transacting  the  bus- 
iness of  becoming  surety  on  bonds  or  obligations  of  persons 
or  corporations,  or  of  insuring  the  fiedlity  or  persons  holding 
plaaes  of  public  or  private  trust,".  Section  6015,  P.  S.  Mo. 
1939  define:  the  persons  that  shall  be  deemed  insurance  brokers: 

"Whoever,  for  compensation,  acts  or  aide  in  any  man- 
ner in  negotiating  contracts  of  insurance  or  rein- 
surance, 'or  nlacing  risks  or  effecting  insurance  or 
reinsurance  for  any  person  other  than  himself,  and 
not  being  the  appointed  agent  or  officer  of  the  com- 
pany in  which  suoh  insurance  or  reinsurance  is  effected 
shall  be  deemed  an  insurance  broker,  and  no  person 
shall  act  as  suoh  Insurance  broker,  save  as  provided 
in  this  section.  The  superintendent  of  insurance 
may,  upon  the  payment  of  a fee  of  ton  dollars,  issue 
to  any  person  a certificate  of  authority  to  act  as 
an  insurance  broker  to  negotiate  contracts  of  insur- 
ance or  reinsurance,  or  plaoe  risks,  or  effecting 
insurance  or  reinsurance  with  any  qualified  demestlo 
insurance  company  or  its  agents,  and  with  the  auth- 
orized agents  in  this  state  of  any  foreign  insurance 
company  duly  admitted  to  do  business  in  this  state. 

Such  certificate  shall  remain  in  force  one  year,  un- 
less revoked  by  the  superintendent  of  Insurance  for 
cause.  Any  person  who  shall  act  as  broker  or  agent, 
in  negotiating  Insurance  or  reinsurance,  as  above 
stated,  without  first  havinr  obtained  a certificate  of 
authority  or  broker's  license  for  suoh  purpose,  shall 
be  deemed  guilty  of  a misdemeanor,  and  on  oonviotion 
thereof,  shall  be  fined  not  less  than  ten  nor  more 
than  one  hundred  dollars  for  each  offense,  to  be  re- 
covered and  applied  in  the  manner  prescribed  in 
section  6020." 

Under  the  facts  as  submitted  you  are,  for  compensation, 
aiding  in  plaoing  risks  effecting  insurance  for  persons  other 
than  yourself,  and  are  not  the  annotated  agent  or  officer  of 
the  company  in  which  suoh  insurance  is  effeoted. 

Since  the  language  of  Section  5015  supra,  defining  in- 
surance brokers  is  plain  and  of  but  one  meaning,  there  is  no 
room  for  statutory  construction  (Cummins  v.  Kansas  City  Public 
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Service  Company,  334  Mo,  372,  33  S.  W.  (2d)  920).  We  are  there- 
fore of  the  opinion  that,  under  the  facts  submitted,  you  are 
an  insurance  broker  and  come  within  the  provisions  of  Section 
6015  R.  S.  Mo,  1939,  which  requires  a certificate  of  authority 
from  the  Insurance  department. 


Respectfully  submitted. 


APPROVED: 


MAX  VASSERMAN 

Assistant  Attorney  General 


R6Y  ULMVmm 

Attorney  General 


Iff// : mb 
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kOTOR  . o:  Decision  of  Commissioner  as  to  typo  of  motor 

vehicle,  classification,  commutation  of  fees, 
final  and  conclusive  on  all  licensee  issued 
pursuant  to  Section  .369,  Laws  of  .iisso  ri, 
1943,  Pa^e  6C3  to  oSS  inclusive. 
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Colonel  I’.  S’-.anle’"  Cinn 
Missouri  3tate  Highway  Patrol, 

Superintendent 
Jefferson  City,  Klsso  ri 

Dear  Siri 

'7e  are  in  receipt  of  your  request  for  an  opinion  from  this 
uo  artment  as  of  February  9,  1944,  w _ch  opinion  request  rea  .s 
as  follows : 

"Attached  xs  copy  of  letter  received 
l'ro  Capta.n  F.  . .a,., an.  Commanding 

Officer  of  Troop  D,  Springfield,  where- 
in an  opinl vn  is  requested. 


"Subject i Req  eat  for  Attorney  oneral’s 
opinion 

"To  s Commanain  Officer 

Mlsso  ri  State  ui.  liway  Patrol 
Jeffavs  ?n  City,  Misao  ri 

"1.  After  rece  v r.  the  j , from 

the  Attorney  General* a Offxoe,  rendered 
by  B,  Richards  Creech,  I request  another 
oplni  ;n  be  sought  to  clarify  certain 
points  o_  the  Law  urn  er  the  following 
circumstances  of  Section  3369,  of  the 
Revised  Statutes  of  Missc  ri  as  recently 
enacted.  Particularly  No.  4 rola  in 
to  "local  com  ercial  motor  vehicles"  as 
set  out  on  pa  e 666  of  the  1943  Sessions 
Act. 


\ 


Col  M.  Stanley  Ginn  -2- 


March  3 , 1944 


”2.  John  Doe  lives  in  town  and  has 
t}iree  (3)  truc  ca  upon  which  he  aepende 
for  his  living,  Two  of  these  trucks  he 
operates  haulin  live  stock  to  the  mar- 
ket, a ulstance  of  one  hundred  >lles,  and 
supplies  for  the  farmers  back  to  the  farm. 
The  third  truck  la  operated  hauling  crushed 
line,  "farm  supplies’',  from  a crusher  to 
the  farmers  in  that  territory,  sone  dis- 
tances ac  0reat  as  fifty  lilea.  Can  all 
or  either  of  those  trireme  be  clas:  Jfled 
as  local  commercial  ot-or  vehicles  under 
the  a ove  Section? 

"3.  Seoondl  rt  let's  assume  that  John 
Doe  lives  on  a farm  and  operates  the  farm 
hinself,  anc.  hires  drivers  for  the  oper- 
at-ons  outlined  above,  '•  oula  there  be 
any  difference  in  the  a plication  of  the 
Exemption? 

"4,  Under  No,  4,  it  states  when  con- 
trolled or  operated  by  any  person  or  per- 
sons principally  en  a ed  in  farming  when 
usea  ej.clusivel  in  the  transportation 
of  agricultural  products  or  live  stock 
to  or  from  a farm  or  farms , or  In  the 
transportation  of  supplies  to  or  from  a 
far:  or  farms, 

”5.  Under  the  Conclusion  by  B.  Richards 
Cro  oh,  be  states  an  person  or  persons 
ownin^  a trucn<  wh^cVi  is  "principally  used 
in  the  transportation  of  agricultural 
products  or  live  stoct  to  and  froma  farm 
or  farms,  or  ±n  the  transportation! of 
supplies  to  or  from  a farm  or  fannf,  is 
a "local  commercial  motor  vehicle”  within 
ths  atoning  of  deotlon  C369,  Laws  of 
Missouri,  19d3,  pa.^0  G66, 

”6.  ilils  opinion  uoss  not  limit  the  oper- 
ations to  a *ers  n or  persons  principally 
enua  ed  in  far  Ing.  1 am  interos ted" to 
mnow  to  what  extent  a person  or  persons  can 
become  interested  in  trucking  farm  products 
and  supplies,  and  : till  be  considered  prin- 
cipally en  a ed  in  farming, 

P,  D,  iia  an.  Captain 

Com  landing  Trood 
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Vi o herewith  copy  the  pertinent  part  of  Lection  8369, 
Laws  of  Missouri,  1943,  pao0  694-666 t 


"(a)  bvery  owner  of  a motor  vehicle 
or  trailer,  which  shall  be  opera tou 
or  driven  upon  the  highways  of  this 
btate,  a.  all  exco  t os  herein  othor- 
v/lse  expresal  proviae^,  cause  to  be 
filed,  by  mall  or  otherwise,  in  the 
office  of  the  Commissioner,  an  appli- 
cation for  re  ..istratlon  on  a blank  to 
be  furnished  by  the  C ;m:.ilsslor.er  for 
tha..  purpose,  containing:  (1)  a brlof 
description  of  the  motor  vehicle  to  be 
resist  red,  including  the  name  of  the 
mnufaoturor,  the  motor  number  anu  char- 
acter, anu  amo  ont  of  motive  power,  sta- 
ted in  figures  of  horsepower;  (2)  the 
name,  residence  and  tus iness  aadress  of 
the  owner  of  such  motor  vehicle;  (3) 
if  aala  .'.rotor  vehicle  :o  a commercial 
vehicle  the  weight  of  the  vehicle  ana 
the  desired  loaa  in  pounds.;  (4)  if 
such  motor  vehxcle  be  a specially  con- 
structea  or  reconstructed  motor  vehicle, 
the  application  shall  so  state  an-*.  the 
owner  shall  furnish  the  Commissioner  Euch 
aaditional  Information  a3  be  shall  re- 
quire, 

"(b)  Upon  the  filin0  of  such  application, 
exhibition  of  eertiflca  o of  ownership 
ana  t e payment  of  the  fees  hereinafter 
provided,  the  Commissioner  shall  assign 
a number  to  such  motor  vehicle,  anu  with- 
out other  expense  to  the  applicant  sliall 
issue  nd  deliver  to  the  owner  a certi- 
ficate of  registration  in  such  form  a a th$ 
Com  .is s loner  shall  prescribe,  and  a plate, 
or  set  of  plates,  bearing  such  number, 

"(o)  Registration  fees  made  payable  to 
the  tate  Treasurer  shall  be  remitted  to 
the  Commissioner  with  the  application  for 
registration  for  the  remainder  of  the 
calendar  year  on  tho  basxs  of  the  license 
fees  now  proviuea  by  Section  8369  and 
Lection  8370,  Revised  Statutes  of  Missouri, 
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1939;  the  licens  3 foes  providod  by 
this  Act  shall  bee  vr.e  effective  on 
and  after  January  1,  1944. 

"For  motor  vehicles  other  than  con- 
mercial  motor  vehicles  and  motor- 
cycles and  lotortricyclos  i 

*#•**« 

"'"’or  com  ercial  motor  vehiclos  having 
a ^ro8s  weight  oft 

Under  1,5 JO  pounds.... blO.OO 

1,500  pounds  to  10,000  pounds..  15,00 

10.000  pounds  to  12,000  pounua..  20.00 

12.000  pounds  to  18,000  pounds..  30,00 

18.000  oun_s  to  20,000  pounua..  40,00 

20.000  pounda  to  22,000  pounds..  50.00 

22.000  pounua  to  28,000  pounds..  65.00 

28.000  pounur  to  32,000  pounua • .10Q. 00 

32.000  pounds  to  38,000  pounda . ,125.00 

38.000  pounua  to  42,000  pounda . .150.00 

42.000  pounu8  to  44,000  pounda. .175,00 

Over  44,000  pounua 2j0,00 

""’or  eaoh  trailer  or  semi-trailer  there 
shall  -Q  pale  a fee  of  throe  dollars 
(v3.00).  The  fees  for  tractors  used  In 
any  combination  with  trailers  or  semi- 
trallo  s or  both  trailers  and  ieni-trai- 
lers  shall  be  computed  on  the  total  gross 
weight  of  the  vehicles  in  the  combina- 
tion with  load. 

"The  annual  license  fee  required  by  this 
article  is  intended  to  cover  only  the 
motor  vehicle  for  which  it  is  issued; 
the  Commissioner  may,  however,  on  appli- 
cation, when  a licensed  motor  vehicle  has 
been  destroyed  or  replaced  by  another  mo- 
tor vehicle  of  tho  same  licensed  wei  ,ht  or 
lees,  transfer  aaiu  annual  license;  in 
cases  where  the  substitutes,  vehicle  _s  of 
larger  grass  weight,  the  a pplicant  must 
pay  an  additional  km  equivalent  to  the 
difference  between  the  annual  license  fee 
for  the  original  motor  vehicle  an  the 
annual  license  fee  for  tho  substituted 
motor  vehicle. 
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"Eighty-five  (85)  per  cent  of  such  re- 
gistration feos  3hall  ie  credited  against 
any  fees  charged  by  the  Public  Service 
Commiss  ion  oi  b'.ua  <->tao©  for  the  trans- 
portation of  persona  or  .property* 

"License  taxes  may  be  levied  on  motor 
vehicles  by  municipalities  of  this  state 
provided  that  the  fees  ohargeu  by  iunl- 
cipalipalxtles  for  saiu  license  shall 
not  exceed  the  amount  author izod  there- 
for by  said  municipalities  durin^  the 
year  1933. 

"’•’or  oach  local  commercial  motor  vehicle 
there  shall  be  paiu,  a fee  equal  to  one- 
third  of  the  foe  specified  above  for 
other  commercial  motor  veh  cles,  PROVIDED, 
hO  „V  . no  vehicle  fee  shall  oe  less  than 
*19.00. 

"fhe  term  'local  comnercial  motor  vehicle' 
Includes  every  •com  erolal  motor  vehicle' 
as  defined  in  .‘SCtion  8367,  evisea  Sta- 
tutes of  hisaonrl,  1939,  while  operating 
within  this  state  tuiu  used  for  the  trans- 
portation of  persona  or  property! 

"1.  lly  within  any  iau iUoi  ality  or 

urban  c o 'uni  ty , 

"2.  V/holly  wlbnin  any  xaunicipalj-ty  or 
urban  coinciunity  and  a zone  extent  hi,  25  air 
tiles  from  the  oo  maarles  of  any  munici- 
pality or  ur  an  community,  or  contiguous 
municipality  or  urban  community,  or 

"3.  ,In  maicin  . hauls  not  exceedin,  25  tiles 
In  length,  or 

"4.  ’Mien  conbrolle-  or  operated  by  any 
person  or  persons  principally  en,,at;ec  In 
farming  when  used  excluslvel  In  tho  trans- 
portation of  agricultural  products  or  live 
stock  to  or  from  a far.’,  or  farms,  or  in 
the  transportation  of  supplies  to  or  from 
a farm  or  farms. 
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"Each  commercial  vehicle  shall  pro- 
minently aispla y in  a c jnapicuous 
place  on  aalj  voh  clo  the  name  of  the 
owner  thereof,  the  ai-.areB3  fromwh-ch 
such  m tor  vohxclo  is  operated  nna  the 
welgnt  for  wlileh  said  motor  vehicle  is 
licensed j PROVIDED  F , that  local 

co.jncrcial  vehicles,  in  addition  to  the 
above  lnformati  >n,  shall  prominently 
display  on  such  vehicles  in  a conspi- 
cuous ..lace  the  word  iLocnl’ ." 


Further,  wo  wish  to  call  attention  to  Section  0370,  which 
reads  as  follows: 


"(a)  In  deternlnln  fooa  based  on  the 
horsepower  of  veh  cle3  propelled  by  in- 
ternal combustion  on  ices,  said  horse- 
‘ power  shall  je  computed  and  recorded 
upon  the  following  formula  established 
by  to  Natl  nal  Automobile  Chamber  of 
Commerce : 

"Square  the  bore  of  the  cylinder  in 
inches,  multiplied  b the  numner  of 
c.  llnders,  ulvlaed  b two  and  one-half. 

"(b)  The  horso^ower  of  all  motor  vehicles 
propelled  by  steam  nay  bo  accented  as 
rated  by  tho  naraufactnrers  t ereof,  or 
may  e determ  neu  in  accoruanco  with 
rules  anu  regulations  promul  a ted  by 
tho  c mmlssj.  ner. 

” (c ) rhe  horse, yower  of  all  motor  vehicles, 
exce  t commercial  motor  vehicles,  propelled, 
b electric  power,  s all  bo  rated  as  being 
between  12  a id  24  horaspower . 

"(d)  In  the  computation  of  feoo  on  con- 
. mercial  motor  vehicles.  In  the  case  of 
frei  t or  mere  and ise  motor  vehicles, 
the  manufacturer’s  rated  live  load  ca- 
paoit.  3hall  govern  and  in  case  of  pas- 
senger vehicles  the  capacity  shall  be 
ascertained  by  multiplying  the  number 
of  tho  adult  seat  n oa  acity  by  one  hun- 
dro.  and  fifty  oun_s. 
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"(e)  rhe  c-ecisi  n of  the  comn-Lss loner 
as  to  the  type  of  motor  v<  hides  and 
their  classification  for  the  pur  ose 
of  ret  Lstration  an^  the  com.  utation 
of  fees  therefore  shall  he  final  and 
conclusive." 


It  will  >ted  fro  i .he  roe  f ~ect.Lon  . 369, 

as  that  sect!  sn  a >eara  la  the  Lana  of  1943,  that  said 
seotx.  n Is  nearly  identical  wi  .h  section  3369  an  it  was 
written  and  a >peared  in  the  Revised  Statutes  of  1939,  up 
to  t;.e  portion  of  the  Section  commencing  "u  a * •>  *C  m- 
mercial  motor  ve  cles  a In  a ..roes  weight  of  #*«*", 
ti  e only  chan  c in  the  section  up  co  the  quoted  portion 
of  the  oect-on,  supra**  /«.;  in  subdivision  C,  whioh 
is  not  material  to  t.  x8  opinion  anu  therefor©  not  , artic- 
ular 1}  ^olnteu  out* 

therefore,  -e  au.  t conclude  at  the  mtses  that  the 
Le  ..slature,  thr-'u  h the  reenactment  of  Seotxon  ‘370*  in 
the  Laws  of  1943,  without  doubt  intenueu  that  rovislons 
of  8370  should  a ply  to  bectxon  8369,  as  the  oamc  was  enac- 
ted In  the  Lavs  of  1943. 

Vie  wish  to  call  attention  to  Section  Ei,  Sect-  n 8370, 
which  aragraph  reads  as  rollers  t 


"(e)  Tho  decision  of  the  commissioner 
as  to  the  t e o*  motor  vehicles  and 
their  classification*  for  the  purpose 
of  re^xstratl  >n  ana  the  computet.  on  of 
fees  therefore  Sx»ail  oo  final  and  con- 
clusive."  (Unuerscorin0  ours.) 


It  will  be  noteu  r m the  rea  j.n  of  th  s paragraph 
Li,  that  the  wordin  e"«*of  is  spe  :lfic  and  unambl  uous 
anu  ives  the  commissioner  the  solo  determination  of  the 
matters  anu  things  specified  In  as id  para j re  . ' e further 

wish  to  oint  >uti  that  no  place  In  the  Lars  of  1943  or  in 
the  Revised  dtatutes  o-  Missouri  'or  the  year  1939,  or 
subsequent  laws,  has  the  Le0islature  seen  it  to  in  any 
wise  curb  the  power  ^iven  to  the  commissioner  under  ara- 
raph  K,  ana  it  will  be  further  noted  that  no  a;...>eal  or 
certiorari  to  an  * Go  rt  has  beon  ranted,  vie  further 
wish  to  point  out  that  there  is  no  provision  contained  in 
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Article  1,  Chapter  45,  Revised  di.atutos  of  Missouri,  1939, 
of  which  article  Section  0369  and  8370  ar©  a part,  sotting 
up  a penalty  for  a violation  of  weeti  n 8369  or  8370*  In 
fact,  as  is  heretofore  pointed  out,  the  uecislon  of  the 
coram.ss  ionor  is  final  ana  conclusive. 

it  Will  bo  observed  f r ^m  readm  the  Revisoa  statut  s 
of  1939,  aB  well  as  the  Laws  of  1943,  that  '.hero  is  not 
contai  ed  a section  or  secti  ons  allow  .n  any  Court  to  over- 
throw the  ueeisi  -n  of  the  commissi  ner  when  he  1 as  once 
•iiaue  a determlnatl  >n  unu.e:-  paragraph  E of  ..eotion  8370. 
Neither  is  there  contained  uny  section  provide  v/hat 
might  constitute  a violation  of  the  provisions  of  8369 
or  w/iat  Court  woulu  hear  aaiu  violation,  nor  is  there  a 
penalty  proviaeu  for  or  a section  ^rovidin.  for  the  can- 
celluti  a of  the  license,  in  other  worus,  it  is  our  view 
that  the  State  Patrol  as  well  as  sheriffs  am.  ot'  er  law- 
enforcing  officers  of  the  State  are  absolutely  powerless 
to  do  anythirr  in  re  ard  to  the  licensing  of  motor  vehicles 
under  Section  8369  and  3370.  However,  we  might  call  atten- 
tion to  paragraph  H.  of  Soot  on  8401,  Revised  Statutes  of 
Missouri,  1939,  which  reads  as  follows* 


"(h)  False  Statements  * No  person 
shall  wilfully  or  nowlngly  naice  a 
false  statement  in  any  a plication 
for  the  registration  of  a motor  ve- 
hicle or  trailer,  or  as  a dealer, 
o auffeur  or  re  iatered  operator,  or 
In  an  a plication  for  or  assignment 
of  a certificate  of  ownersh_p.  All 
blanks  or  forms  issued  by  the  commis- 
sioner for  the  purpose  of  ma^cin  appli- 
cation for  ro^-istrat-on  of  certificate 
of  ownership  shall  conspicuously  bear 
on  the  face  thereo.  the  following 
words:  'Any  false  statement  in  this 

applicat  on  ie  a violation  of  the  law 
and  may  bo  punished  by  fine  or  im- 
prisonment or  both.'" 


It  is  our  view  that  this  later  section  would  apply,  should 
an  applicant  willfully  or  rcnowin^ly  malce  a false  statement  In 
his  application  for  the  motor  vehicle  or  trailer  in  applying 
for  a license  under  Section  8369,  R.  d.  Mo.,  1939. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  the  decision 
of  the  commissioner  of  motor  vehicles,  as  to  the  type  of 
motor  vehicle,  their  classificat.on  for  the  purpose  of 
registration,  ana  the  computation  of  fees  therefore,  shall 
be  final  and  conclusive  on  all  licenses  issued  oy  the  com- 
missioner of  motor  vehicles  pursuant  to  the  provisions  of 
Section  8369,  Laws  of  Miss  rl  for  the  oar  1943,  pa  es 
663,  664,  665,  and  666. 


Respectfully  submitted. 


Trr'TSnrLd  

Assistant  Attorney  general 


A??ROVdDi 


WITcTTlT’TdT"' 

Attorney  General 


BRC  * ml 


SCHOOL/ FUNDS : Forfeited,  commissions  and  penalty  adjudged  against 

Collector  for  failure  to  timely  account  for  tax 
collections  goes  Into  county  public  school  fund. 


April  10,  1944. 


Mr.  J.  R.  Gideon, 
Prosecuting  Attorney 
Taney  County, 
Forsyth,  Missouri. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of  January 
27,  1944,  requesting  our  opinion  on  the  following: 

At  the  October,  1942,  Tem  of  Circuit  Court  in  Taney 
County,  a Judgment  for  $180.00  was  rendered  against  a former 
collector  under  the  terms  of  Section  11099,  R.  S.  Mo.  1939, 
which  provides: 

"If  any  county  collector,  or  ex  officio  county 
collector,  shall  fell  or  refuse  to  pay  the  taxes 
and  licenses  into  the  state  and  county  treasuries, 
as  provided  in  the  preceding  seotlon,  he  shall 
forfeit  his  commissions  thereon,  and  in  addition 
thereto  shall  pay  a penalty  of  ten  per  cent  of  the 
amount  thereof,*  * . 


The  collections  which  the  collector  failed  to  pay  into  the 
treasuries  as  required  were  made  during  February,  1943,  but  were 
not  paid  over  until  sometime  after  the  period  fixed  by  law.  In 
making  the  delinquent  payment  into  the  treasuries  the  collector 
retained  his  usual  commissions  out  of  the  tax  collected  together 
with  penalties  collected  off  delinquent  taxpayers  as  provided  by 
law.  These  commissions  were  as  follows  : Commissions  on  col- 
lections deducted  out  of  taxes  collected  $108, 18,  and  Commis- 
sions collected  from  taxpayers  In  the  form  of  penalties  for  de- 
linquency $55.48,  totaling  $163.66.  This  sum,  plus  ten  per  cent 
thereof  ($16. 31 5 added  as  a penalty  tinder  Section  1109©,  supra, 
constituted  the  $180.00  Judgment,  Upon  payment  of  thi3  sum  Into 
court  by  the  former  collector  in  satisfaction  of  the  Jud^nent, 
it  was  turned  into  the  county  school  fund  on  the  theory  It  was 
a penalty,  forfeiture  or  fine  within  the  meaning  of  those  terms 
as  used  in  Section  8,  Article  II  of  the  Constitution. 

You  desire  to  know  whether  this  action  was  proper.  Seetion 
8,  Article  II  of  the  Constitution  provides: 
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"*  * * the  oiear  proceeds  of  all  penalties 
and  forfeitures,  and  of  all  fines  collected  in 
the  several  counties  for  any  breach  of  the  penal 
or  military  laws  of  the  State,  * * * shall  belong 
to  * * * a county  publlo  sohool  fund*  * * *." 


We  think  this  opinion  turns  on  the  meaning  of  "penalties  and 
forfeitures"  as  used  in  this  section)  and  in  this  connection  we 
wish  to  point  out  that  Section  11099  states  that  the  commissions 
shall  be  "forfeited"  and  a ten  per  oent  "penalty"  imposed  where 
the  collector  is  delinquent* 

In  Barnett  Atlantic  ft  Pacific  R.  Co.,  68  Mo.  66,  at  l.o* 
64  it  said  of  Section  8,  Artiole  II,  that: 


"This  seotion  clearly  refers  to  penalties  ac- 
cruing to  the  public*  * *." 


Next  we  desire  to  point  out  that  "fines"  for  breaches  of  the 
penal  (i.e.  criminal)  laws  are  specifically  mentioned  so  it 
therefore  would  seem  that  the  terms  "penalties  and  forfeitures" 
were  intended  to  cover  something  other  than  fines  imposed  for  the 
commission  of  orlmes*  In  Kaos  v.  Railroad,  6 Mo.  App.  I.e.  405, 
it  is  saldi 

"The  Constitution^,  provision  * * * whereby 
'the  clear  proceeds  of  all  penalties  and  for- 
feitures' are  directed  to  go  into  the  publlo 
sohool  fund,  evidently  applies  only  to  penal- 
ties and  forfeitures  aotually  collected  by  the 
public  county  authorities." 


Again  in  State  v*  Railroad,  253  ho.  642,  in  a concurring  opinion 
(1 . c . 657)  it  is  stated* 

"That  the  law  necessarily  involves  the  idea  of 
punishment  and  to  that  end  employs  language 
(the  "word  'forfeit' ) appropriate  only  to  a 
penalty,  that  the  penalty  is  directed  to  the 
punishment  of  a public  wrong  as  contradistin- 
guished from  a private  wrong*  * * I think,  is 
dear.  That  the  'dear  proceeds  * of  such  pen- 
alty belong  to  the  publlo  school  funds  and  that 
no  such  penalty  can  be  oreated  payable  to  any 
other  object  or  to  any  person  without  violat- 
ing the  Constitution,  is  also  clftir*" 
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We  think  under  the  foregoing  the  forfeited  commissions,  as  well 
as  the  penalty  imposed  on  the  oolleotor  properly  were  placed  in 
the  county  school  fund.  They  were  imposed  as  punishment  for  a 
public  wrong,  that  is,  the  failure  to  pay  over  when  required. 

The  money  was  collected  by  the  public  county  authorities  under 
Seotion  11099,  supra.  The  statute  (bee.  11099)  under  which  it 
was  collected  terms  it  as  "forfeiture"  and  "penalty",  and  with 
complete  silence  in  the  law  as  to  the  disposition  of  the  sum  ool 
lected  we  think  it  is  permissible  to  assume  that  it  accrues  to 
the  public. 

It  thus  appears  that  the  standards  heretofore  used  in  deter 
mining  what  are  "penalties’’  and  "forfeitures"  under  Seotion  8, 
Article  11  are  all  applicable  to  the  instant  oase. 


CuhCUISIOK. 


It,  therefore,  la  our  opinion  that  where  a coile  otor  is 
delinquent  in  paying  over  taxes,  the  forfeited  commissions  and 
penalty  adjudged  against  him  under  Section  11099,  shall,  when 
paid,  bo  placed  in  the  oounty  school  fund. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED i 


ROY  MoKITTRICK 

Attorney- Gene  ral 


SCHOOLS 


• House  Bill  227,  Laws  of  Missouri,  1941,  authorizes  a 
common  school  district  adjacent  to  a consolidated 
district  to  become  consolidated  with  such  consolidated 
district  in  a certain  manner. 
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FILED 


honorable  Arthur  U.  Gooa.ian,  Jr. 
Prosecuting  Attorney 
Konnott,  Missouri 


near  hr . Go odman : 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  January  11,  1944,  in  which  you  request  an 
opinion  from  this  department.  This  opinion  request,  omitting 
caption  and  signature,  is  as  follows: 

"Please  furnish  me  an  official  opinion 
covering  the  following  proposition, 
name ly : 

"Can  a part  of  a com. non  school  district 
attach  itself  to  or  consolidate  with  an 
adjoining  consolidated  school  district, 
and,  if  so,  vAint  is  tho  proper  procedure 
to  be  followed?" 

In  answer  to  your  request  as  set  out  above,  ve  wish 
to  call  your  attention  to  House  Sill  227,  found  on  page  545, 
Laws  of  Missouri,  1941,  as  follows: 

".  option  1 . Adjacent  districts  .ay  be 
consol  Ida  teu~and  )loc‘t  board  members  - - 
how.--  Adjacent:  city , town,  or  con- 
solidated school  districts,  without 
limitations  as  to  size  or  enrollment, 
or  one  or  more  of  the  above  mentioned 
districts  ant.  one  or  more  adjacent  common 
school  districts  may  be  organized  into  a 
consolidated  school  district  for  the  pur- 
pose of  maintaining  ele  ientary  schools 
and  high  schools.  Elections  for  tho 
purpose  of  perfecting  such  consolidation 
shall  be  cabled  by  the  county  superin- 
tendent of  schools  of  the  county  wherein 
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saia  districts  lie,  or  jointly  by  two 
or  more  county  super intend ents  if  said 
districts  lio  in  more  than  ono  county, 
on  receipt  of  a petition  signed  by  at 
least  fifteen  qualified  voters  from 
each  district  to  be  Included  in  the 
proposed  consolidation.  lections  shall 
be  called  by  posting  in  at  least  five 
public  places  in  each  of  the  original 
districts,  notices  stating  the  place, 
time,  and  purpose  of  such  election* 
bald  notices  shall  be  signed  by  the 
county  superintendent  or  superintendents 
issuing  call  ana  shall  oe  posted  at 
least  fifteen  days  prior  to  said  elec- 
tion. Separate  elections  snail  be  hold 
on  the  same  day  in  eacii  district  of  the 
proposed  consolidation.  Hach  district 
election  shall  be  conducted  in  the  manlier 
provided  by  law  for  that  particular  type 
of  district.  The  rosulta  of  those  elec- 
tions shall  be  certified  to  the  county 
clerk  or  clerks  and  the  county  superin- 
tendent or  superintendents  of  schools 
by  the  clerk  and  the  president  of  the 
boarc  of  each  of  the  respective  districts. 
The  county  superintendent  of  the  county 
in  which  the  .iajor  portion  of  the  proposed 
consolidated  district  is  located  shall 
within  ten  days  declare  the  consolidation 
in  effect,  if  tho  proposition  received  a 
majority  of  all  votos  oa3t  in  each  district. 
He  shall  then  prepare  for  the  county  clerk 
of  his  county  a plat  of  the  now  district. 

He  shall  vd.  thin  ton  days  after  certification 
of  consolidation  pot t notices  for  election 
of  board  members  of  such  new  district.  For 
this  purpose  he  may  designate  presidents  of 
boarua  of  original  districts  to  direct 
election  procedures  which  are  to  be  con- 
ducted in  the  manner  designated  by  law  for 
consolidated  districts.  Tho  directors  of 
said  consolidated  district  shall  organize 
as  per  the  provisions  designated  in  faction 
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10470,  ana  shall  immediately  assume 
charge  of  all  school  property  lying 
In  tho  consolidated  district,  and 
shall  for  said  ulstrict  assume  all 
legal  obligations  of  the  component 
districts;  providod.  that  should  the 
proposea  consoliaation  fail  to  carry, 
no  new  election  for  the  purpose  of 
consolidating  the  same  districts  may 
be  hola  within  a twelve-month  period; 
and  provided,  further,  that  should  any 
county  superintendent  fail  or  rofuse 
to  perform  any  of  tho  duties  enjoined 
upon  him  by  this  act,  the  State  Super- 
intendent of  i cliools  shall  perform  such 
duty  or  duties,” 

’ a construe  the  above  provision  as  authorising  a 
co..u.ion  school  district  to  booome  attached  to  a consolianted 
district  which  is  aujacent.  However,  in  order  that  such  con- 
soliaation take  place,  tho  procedure  a3  outlined  in  tho  above 
statute  should  oo  followed. 

It  Is  necessary  as  a first  step  that  there  be 
proauii^ta  to  the  superintendent  of  schools  in  tho  c unty  in 
which  tho  consolidation  is  requested,  or  if  in  more  than  one 
county,  the  super interments  of  the  schools  of  the  different 
countios,  r petition  signed  by  at  least  fifteen  taxpayers 
of  both  tlio  common  school  ulstrlct  ana  the  consollaated  school 
district.  iftor  such  petition  has  boen  prosontaa,  tho  super- 
intendent of  schools  shall  calx  elections  in  such  school 
districts  for  tho  purpose  of  deciding  whether  or  not  the  con- 
soliaation shall  take  place,  •‘•ho  notices  shall  be  signed  by 
tho  county  superintendent  or  suporintana ents . If  the  results 
of  tno  oloction  are  favorable  to  tho  attachment  of  the  oomtnon 
school  distlrct  to  the  consollaated  school  district,  it  taon 
oecames  the  duty  of  tho  superintendent  of  the  county  in  which 
the  major  portion  of  the  proposed  consollaated  district  is 
located,  to  declare  that  the  proposoa  consoliaation  is  in 
effect,  i'ho  statute  cited  above  also  sets  out  some  other  pro- 
cedure which,  however,  can  bo  understood  by  tho  reading  of  such 
s tatuta . 


It  will  bo  noted  that  in  your  requost  you  ask  whether 
or  not  a part  of  a common  school  alstrict  may  attach  Itself  to 
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or  consolidate  with  an  adjoining  consolidated  school  dis- 
trict, V;e  f jol  that  by  a study  of  the  first  sentence  in  the 
soction  of  the  Laws  of  1941,  cited  above,  it  will  be  seen 
that  the  -.egisl;  turo  did  not  provide  as  to  a part  of  a com- 
mon school  district  out  provided  for  one  or  more  common 
school  districts.  It  is  our  opinion  that  in  order  for  a 
co.-mon  sohool  district  to  became  attached  to  a consolidated 
district,  it  is  necessary  that  the  entire  common  sohool 
district  bo  consolidated  and  wo  do  not  feel  that  there  is 
any  provision  that  a part  of  such  school  district  cun  become 
consolidated  with  an  adjacent  consolidated  district. 


Conclusion. 


Therefore,  it  is  the  opinion  of  this  department 
that  a part  of  a common  school  district  cannot  attach  itself 
to  or  consolidate  with  an  adjoining  consolidated  school 
district.  It  is  further  the  opinion  of  this  department  that 
a common  school  district  adjacent  to  a consolidated  district 
may,  by  a favorable  vote  of  the  people  in  both  the  co.mion 
sc  100I  uistrict  ana  the  consolidated  school  district,  become 
a part  of  such  consolidated  sohool  district. 


iiespactfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED: 


HOY  McKITTH  ICK 
A 1 1 or ne  y - Genor a 1 
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Criminal  Law 


Admissibility  of  evidence  of  prior  offenses 
and  of  charges  under  different  statutes. 
Election  of  count  in  Information. 
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Honorable  Arthur  U.  Goodman,  Jr. 

Prosecuting  Attorney 
Dunklin  County 
Kennott,  Missouri 

Dear  Mr.  Goodman: 

This  is  an  acknowledgement  of  your  inquiry  addressod 
to  the  General,  relating  to  Criminal  Law,  which  is  as  follows: 

"1  have  two  criminal  cases  pending  in  which 
an  appeal  will  likely  be  taken  if  defendants 
are  convicted.  Therefore,  I am  asking  for  an 
opinion  on  these  points: 

(1)  In  a prosecution  for  selling  liquor  with- 
out a license,  where  the  information  does  not 
name  the  purchaser  and  alleges  the  offense  to 

have  occurred  on  the day  of  November,  1943, 

can  the  btate  prove  on  the  trial  different  sales 
within  three  years  prior  to  the  filing  of  the 
information? 

(2)  In  a prosecution  for  uttering,  with  intent 
to  defraud,  a forged  check  drawn  on  a bank,  is 
evidence  admissible  tending  to  prove  that  de- 
fendant forged  the  check? 

(3)  In  the  uttering  case  mentioned  under  (2) 
could  1 not  go  to  trial  on  both  counts  (forgery 
& uttering)  without  being  required  to  elect  or 
dismiss  one  count  until  all  of  the  evidence  for 
both  sides  was  closed? 

In  the  case  of  State  v.  Jones,  164  S.W.  (2d)  85,  89 
the  Supreme  Court  held: 

"It  is  the  general  rule  that  evidence  of  other 
crimes  independent  of  that  for  which  defendant 
is  on  trial  is  inadmissible,  but,  'the  general 
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rule  does  not  apply  where  the  evidence  of 
another  crime  tends  directly  to  prove  guilt 
of  the  crime  charged.  Evidence  which  is 
relevant  is  not  rendered  inadmissible  because 
it  tends  to  prove  him  guilty  of  some  other 
crime.'  State  v.  Flores,  332  Mo.  74,  55  S.W. 

2d.  953,  955;  State  v.  Krebs,  341  Mo.  58,  106 
S.W. 2d  428;  State  v.  Patterson,  347  Mo.  802, 

149  S.W. 2d  332.  Therefore,  it  may  be  said  as 
stated  in  Wharton’s  Criminal  Evidence,  11th 
Edition,  page  487,  Section  345* 

" **  a # If  the  other  crime  and  the  crime 
charged  are  so  linked  together  in  point  of 
time  or  circumstances  that  one  cannot  be 
fully  shown  without  proving  the  other,  re- 
gardless of  whether  the  crime  incidentally 
shown  is  of  the  same  or  a different  character 
from  the  one  on  trial,  the  general  rule  of 
exclusion  does  not  apply.  * * <*•  if  evidence 
is  competent,  material  and  relevant  to  the 
issue  on  trial  it  is  not  rendered  inadmissible 
merely  because  it  may  show  that  the  defendant 
is  guilty  of  another  crime!’1 

in  passing  upon  exceptions  to  the  rule,  stated  in  the 
above  case,  the  court,  in  State  v.  Hepperman,  162  SW  (2d)  878, 
884-5,  held* 


"Space  does  not  permit  of  an  exhaustive 
analysis  of  the  rules  and  reasons  under- 
lying them  for  the  admissibility  of  evidence 
which  shows  or  tends  to  show  the  commission 
of  an  offense  other  than  the  one  for  which 
the  defendant  is  on  trial,  suffice  it  to  say 
that  there  are  certain  instances  and  crimes 
In  which  such  evidence  is  admissible  even 
though  it  may  be  prejudicial  to  a defendant's 


acquittal  as  evidence  pointing  to  his  guilt 
often  is.  But,  if  the  proof  of  another  offence 
logically  proves  knowledge,  intent  or  design 
in  the  commission  of  the  offense  charged  and  for 
which  the  defendant  Is  on  trial  such  evidence 
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ay  be  admissible.  Or  it  may  show  motive, 
the  identity  of  the  defendant  as  the 
perpetrator  of  the  crime  charged  or  it  may 
be  an  act  inseparable  from  the  act  charged, 
in  which  event  evidence  tending  to  show  the 
defendant  guilty  of  another  crime  is  admissi- 
ble. Or,  if  the  evidence  tends  to  establish 
the  charge  for  which  the  defendant  is  on 
trial  it  is  admissible  though  it  prove  him 
guilty  of  another  offense.  State  v.  Gruber, 

Mo.  Sup.  265  S.W.  426}  State  v.  Wolff,  337 
Mo.  1007,  87  S.W.  2d  436}  State  v.  Krebs, 

341  Mo.  58,  106  S.W.  2d  428}  2 Wigmore, 

Evidence,  Secs.  300-365,  particularly  Sec. 

363,  relating  to  murder  by  poison." 

The  general  rule,  above  stated,  was  applied  in  the 
case  of  State  v.  Whitener,  46  S.W.  (2d)  579,  561  in  the  follow- 
ing language : 

"We  agree  with  the  contention  that  the  trial 
court  erred  in  admitting  the  testimony  of  the 
State's  witness  Mary  J.  Settle  which  tends  to 
connect  the  defendant  with  the  theft  of  cattle 
belonging  to  said  witness  and  her  husband,  in 
July,  1928.  Ihis  testimony  was  not  competent 
for  any  purpose  and  was  highly  prejudicial  to 
the  defendant. " 

Such  was  the  holding  of  the  court  in  a liquor  case  in 
State  v.  Wilcox,  44  S.  W.  (2d)  85,  89,  in  the  following  language 

"The  Attorney  General  in  his  brief  confesses 
prejudicial  error  of  the  trial  court  in  admit- 
ing  evidence  of  the  stile  of  liquor  and  the 
operation  of  the  still  which  witnesses  testi- 
fied occurred  in  1927  and  1928  in  the  dump 
of  willows  near  the  Missouri  river,  about 
fifteen  miles  distant  from  the  Barnhart  farm. 

We  are  of  opinion  that  these  were  separate 
offenses,  and  that  the  testimony  concerning 
them  was  prejudicial.  In  violations  of  the 
prohibition  law,  criminal  Intent  is  not  as  a 
rule  a necessary  element.  A defendant  who 
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manufactures  or  sells  moonshine  liquor 
violates  the  law,  regardless  of  Intent. 

State  v.  Seldler  ( Mo • Sup.)  267  3.  W. 

424 | State  v.  Fenley,  309  Mo.  545,  275 
S.  W.  41}  State  v.  Presslar,  316  Mo.  144, 

290  S.  W.  142.  As  was  said  by  this  court. 

Judge  Aalker  speaking,  in  State  v.  Fenley, 
supra,  309  Mo.  545,  275  S.  W.  loc.  olt.  44) 

'Where,  however,  the  facts  are  such  that 
the  defendant  was  bound  to  know  the  nature  and 
character  of  his  aot,  as  he  was  in  this  case, 
proof  of  other  offenses  is  not  admissible  to 
show  intent. ' 

"Since  it  thus  appears  that  evidence  of  other 
offenses  1s  not  admissible  in  liquor  oases  to 
show  intent,  such  evidence  is  prejudicial  er- 
ror in  this  case.  State  v.  Young,  119  Mo.  495, 

24  S.  W.  1038}  State  v.  Vandiver,  149  to o.  502, 

50  3.  W.  892}  State  v.  hale,  156  Mo.  102,  56 
S.  W.  881}  State  v.  Hyde,  234  Mo. 200,  136  S. 

W.  316,  Ann.  Cas.  1912D,  191}  State  v.  Duff, 

253  Mo.  415,  161  S.  W.  683}  State  v.  banks, 

258  Mo.  479,  167  S.  W.  506." 

Therefore,  it  is  the  opinion  of  this  department  that 
evidence  which  shows,  or  tends  to  show,  the  commission  of  an 
offense  other  than  the  one  for  which  the  defendant  is  on  trial 
is  not,  as  a rule,  admissible.  However,  such  evidence  may  be 
admissible,  as  exceptions  to  such  rule,  when  offered  for  the 
purposes  stated  in  the  above  decisions. 


11  and  111 

Forgery  of  checks  or  orders  on  any  bank,  and  uttering 
forged  ohecks,  are  two  distinct,  separate  offenses,  provided  in 
different  sections  of  the  statutes.  Both  are  felonies.  However, 
in  your  case,  both  charges  relate  to  the  same  check. 

Therefore,  the  above  rule  would  apply  in  the  admission 
of  evidence  to  prove  such  charges.  However,  such  evidence  may 
be  admissible  in  such  cases  when  offered  for  the  purposes  recited 
in  the  above  decisions  as  exceptions  to  the  rule. 
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The  case  of  State  v.  Collins,  297  Mo.  257,  was  Instituted 
by  information  in  two  counts:  first,  charging  forgery  of  a note 
and  secondly,  charging  the  writing  and  selling  of  such  note.  The 
court  on  page  261  said: 


”<HH*The  defendant  at  the  beginning  of  the  case, 
before  evidence  was  introduced,  filed  a motion 
to  require  the  State  to  elect  on  which  count  it 
would  proceed  to  trial.  This  motion  was  overruled. 

"At  the  close  of  the  evidence  offered  by  the 
State  the  defendant  again  filed  a motion  asking 
the  court  to  require  the  State  to  elect  upon 
which  count  it  would  stand,  and  the  State 
elected  to  stand  on  the  second  count. 

"There  was  no  error  in  overruling  tie  motion 
filed  before  evidence  was  introduced.  The 
election  between  the  two  counts  was  e.ntlrely  M 
sufficient  after  the  evidence  was  introduced.'*** 

In  the  case  of  State  v.  Gant,  335  S,  W.  (2d)  970,  971, 
the  Supreme  Court  held: 

"Generally,  when  an  indictment  or  information 
oontalns  two  or  more  counts  charging  separate 
and  distinct  felonies,  the  state  will  be  re- 
quired to  elect  on  which  count  it  will  proceed. 

State  v.  Guye,  299  Mo.  348,  252  S.  W.  955j  State 
v.  Link,  315  Mo.  192,  286  S.  A.  12,  and  cases 
olted;  State  v.  Presslar,  316  Mo.  144,  290  S.  W. 

142.  But,  where  the  different  counts  relate  to 
the  same  transaction  and  involve  the  same  facts 
and  are  so  far  cognate  that  a conviction  under 
one  count  will  bar  a prosecution  for  the  offense 
charged  in  the  other,  it  appears  that  two  or  more 
counts  may  be  Joined  in  one  indictment  or  infor- 
mation even  though  the  acts  charged  may  be 
violations  of  different  sections  of  the  statute 
and  may  constitute  different  offenses,  in  which 
case  the  court  may  in  its  discretion  submit  both 
or  all  of  the  counts  to  the  Jury  under  appropriate 
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instructions,  but  the  jury  must  be  instructed 
that  there  can  be  a conviction  only  under  one 
count.  Doubtless  if  the  circumstances  were 
such  that  failure  to  require  an  election  would 
operate  prejudicially  to  a defendant's  rights, 
it  would  be  error  for  the  court  to  refuse  to 
require  it.  The  rule  frequently  quoted  with 
approval  by  this  court  was  thus  stated  in  State 
v.  Christian,  253  Mo.  382,  394,  161  S.  W.  736,  739, 
that,  except  where  otherwise  provided  by  statute, 

'only  such  offenses  may  be  joined  as  arise  out 
of  the  same  transaction  and  which  are  so  far 
cognate  as  that  an  acquittal  or  conviction  for 
one  would  be  a bar  to  a trial  for  the  other.' 

In  view  of  other  statements  in  that  opinion  and 
of  other  decisions  of  this  court,  it  would  seem 
that  the  rule  as  above  quoted,  while  in  general 
correct,  is  in  one  respect  inaccurately  stated, 
if  it  is  meant  that  the  offenses  must  be  such 
that  an  acquittal  of  the  offense  charged  in  one 
count  would  be  a bar  to  prosecution  for  the 
offense  charged  in  the  other  count  had  they  been 
separately  charged.  In  the  same  opinion  (Christian 
Case)  the  court  says:  'We  have  held,  however,  that 
a count  for  forgery  may  be  joined  with  a count  for 
uttering  the  instrument  forged  (State  v.  Carragin, 

210  Mo.  351,  109  S.  W.  553,  16  L.  R.  A.  (N.3. )561(**»" 

Therefore,  it  is  the  opinion  of  this  department  that  the 
trial  court  may  in  its  discretion  submit  both  of  the  mentioned 
counts  to  the  jury  under  appropriate  instructions,  providing  that 
he  instruct  such  jury  that  there  can  be  a conviction  only  under 
one  count. 

However,  if  the  circumstances  of  such  case”were  such  that 
failure  to  require  an  election  would  operate  prejudicially  to 
defendant’s  rights,  it  would  be  error  for  the  Court  to  refuse 
to  require  it. 


APPROVED : 


Respectfully  submitted. 


EDGAR  B.  W00LF0LK 

ROY  MCKITTRICK  Assistant  Attorney-General 

Attorney  General 
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GENERAL  ELECTION:  Where  political  party  fails  to  nominate  a 

person  for  County  Surveyor,  County  Clerk 
shall  provide  proper  space  on  the  ballot 
for  voters  to  write  in  name  of  person  they 
desire  to  be  elected  for  such  office. 

September  23»  1944 


Honorable  Arthur  U.  Goodman,  Jr., 
Prosecuting  Attorney, 

Dunklin  County, 

Kennett,  Missouri. 


[filed 


I 


Dear  Sir: 

We  are  in  receipt  of  your  letter  of  September  18, 
1944,  wherein  you  request  an  opinion  from  this  department, 
which  request  reads  as  follows: 


"In  the  General  Election  held  in 
November,  1940,  Chas.  C.  Redman,  Jr. 
was  duly  elected  on  the  Democratic 
ticket  as  Surveyor  of  Dunklin  County; 
and  he  thereafter  qualified  as  such. 

In  December  of  1940,  being  an  officer 
in  the  National  Guard,  he  was  mustered 
into  the  Army,  has  been  there  ever 
since,  and  is  now  a Lieutenant  Colonel. 

He  did  not  file  as  a candidate  in  the 
Democratic  primary  this  year,  as  Army 
regulations  prevented  his  doing  so,  as 
he  was  not  trying  to  avoid  the  payment 
of  a filing  fee.  Quite  a number  of  his 
friends  wrote  his  name  in  on  the  Demo- 
cratic ticket  as  the  candidate  for  County 
Surveyor,  but  under  your  opinion  of  some 
time  ago  the  County  Clerk  Is  not  printing 
his  name  on  the  ballots  as  Democratic 
nominee  for  County  Surveyor.  There  is  no 
Republican  candidate  for  County  Surveyor. 

I understand  the  ballots  will  not  contain 
a space  for  or  mention  of  a candidate  for 
County  Surveyor.  If  the  Republicans  write 
in  a few  votes  for  some  Republican  for 
County  Surveyor  will  he  thereby  become 
elected?  Will  'write-in'  votes  be  counted 
as  valid  votes  In  the  General  election  of 
November,  1944?" 
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We  call  attention  to  Section  11595*  Revised  Statutes 
of  Missouri,  1939.  This  is  a very  lengthy  section  setting 
forth  the  form  of  the  ballot  and  how  it  shall  be  prepared. 

We  do  not  quote  the  whole  of  this  section,  but  particularly 
call  attention  to  the  following  wording  contained  therein: 

" * * * * Three -eighths  of  an  inch 
below  the  name  of  each  candidate 
shall  be  printed  a horizontal  hair 
line  extending  across  the  ballot  in 
such  manner  that  names  on  all  the 
lists  of  candidates  for  like  offices 
shall  appear  between  the  same  hori- 
zontal lines:  * * * 

Section  11595  also  sets  forth  a form  to  be  followed 
in  preparing  the  ballot,  and  particularly  shows  the  hair 
line  set  out  above. 

Next,  we  call  attention  to  Section  11603,  Revised 
Statutes  of  Missouri,  1939.  This  section  has  to  do  with 
how  the  voters  shall  vote  the  ballot  prepared  in  accordance 
with  Section  11595*  supra.  We  find  this  wording  contained 
in  Section  11603: 

'•****  If  the  voter  desires  to 
vote  for  one  or  more  candidates 
whose  name  or  names  do  not  appear 
on  the  printed  ballot  he  may  do  so 
by  drawing  a line  through  the  printed 
name  of  candidate  for  such  office, 
and  writing  below  such  cancelled 
name  the  name  of  person  for  whom  he 
desires  to  vote,  and  placing  a cross 
mark  in  the  square  at  the  left  of 
such  name.  The  squares  so  marked 
shall  take  precedence  over  the  cross 
marked  in  the  circle.  * * * *" 

In  your  opinion  request  you  state  that  there  has  been 
no  candidate  duly  nominated  for  the  office  of  County  Surveyor 
by  either  party  in  your  county.  The  situation  then  will  be 
that  your  ballot  will  proceed  as  though  one  had  been  nominated, 
however  there  will  be  no  name  to  the  right  of  the  box  on  either 
the  Democratic  or  Republican  ticket.  Underneath,  where  there 
is  usually  the  name  of  the  nominated  candidate,  there  shall 
also  appear  the  hair  line  as  provided  in  the  two  sections, 
supra. 
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It  Is  our  view  that  the  voters,  both  Republicans  and 
Democrats,  will  unquestionably  have  the  right  to  write  in 
the  name  of  whomever  they  see  fit  for  the  office  of  County 
Surveyor,  and  it  shall  be  the  duty  of  the  election  judges 
to  count  and  tally  the  names  so  written  in  as  they  would 
for  the  other  persons  whose  names  usually  appear  on  the 
ballot.  Whichever  person  procures  the  highest  number  of 
votes  shall  be  declared  elected  to  the  office  of  County 
Surveyor  of  Dunklin  County. 

To  sustain  our  position  we  call  attention  to  the 
case  of  Bowers  vs.  Smith,  111  Mo.  45,  l.c.  52,  wherein  the 
court  said: 

" * * * * The  new  ballot  law  cannot 
properly  be  construed  to  abridge  the 
right  of  voters  to  name  their  public 
servants  at  such  elections,  or  to 
limit  the  range  of  choice  (for  con- 
stitutional offices)  to  persons  nomi- 
nated in  the  modes  prescribed  by  it. 

Nominations  under  it  entitle  the 
nominees  to  places  upon  the  official 
ballots,  printed  at  public  expense; 
but  the  Missouri  voter  is  still  at 
liberty  to  write  on  his  ballot  other 
names  than  those  which  may  be  printed 
there. 

"The  statute  recognizes  this  right  by 
requiring  sufficient  blank  space  for 
3uch  writing,  next  to  the  printed  names 
of  candidates  for  each  office.  Revised 
Statutes,  1889,  sec.  4773." 

The  history  of  Section  11595  shows  that  this  is  the 
same  section  and  that  the  different  amendments  of  the  section 
since  1889  have  not  changed  this  portion  of  the  section  re- 
ferred to  in  the  Bowers  case,  supra. 

Again  quoting  from  the  dissenting  opinion  in  the  case, 
we  call  your  attention  to  the  following: 

"But  it  is  argued  that  the  constitution 
secures  to  every  voter  the  right  to  cast 
his  ballot  forvhom  he  pleases.  Certainly 
this  is  not  denied,  and,  in  order  that  he 
may  not  be  restricted  simply  to  those 
candidates  whose  names  are  printed  on  the 
official  ballot,  it  is  expressly  provided 
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In  section  4773  that  'at  the  end  of 
the  list  of  candidates  for  each  office 
shall  be  left  a blank  space  large  enough 
to  contain  as  many  written  names  of  can- 
didates as  there  are  offices  to  be  filled. ' 
We  agree  with  counsel  for  appellee  that 
if  this  new  election  law  of  May  16,  1889, 
should  restrict  the  election  to  the  names 
printed  on  the  official  ballot,  and  made 
no  provision  for  his  substituting  any 
name  he  chose  for  any  office  to  be  chosen 
it  would  be  unconstitutional.  On  the 
contrary,  it  has  expressly  guarded  against 
that  in  section  4773  by  leaving  space  for 
him  to  write  the  names  of  as  many  candi- 
dates as  there  are  offices  to  be  filled." 


CONCLUSION 

It  is  the  opinion  of  this  department  that  in  view 
of  the  fact  that  no  person  has  been  nominated  for  the  office 
of  County  Surveyor  in  Dunklin  County  to  be  elected  in  the 
1944  General  Election,  it  is  the  duty  of  the  County  Clerk, 
in  preparing  the  official  ballot  to  be  used  by  the  voters 
at  said  General  Election,  to  see  that  the  ballot  contains 
a space  for  the  office  of  County  Surveyor  on  all  party 
tickets  contained  on  said  ballot;  that  opposite  the  box  on 
said  ticket  no  printed  name  shall  appear,  and  that  under- 
neath said  space  where  a name  would  appear  if  a person  had 
been  nominated  there  shall  also  appear  a hair  line. 

Further,  the  voters  of  Dunklin  County  will  thereby 
be  enabled  to  express  their  desires  as  to  who  shall  be 
elected  to  the  office  of  County  Surveyor  of  Dunklin  County, 
and  such  names  so  written  in  by  the  voters  shall  be  counted 
and  tallied  as  other  persons  whose  names  appear  on  said 
ballot  as  nominees  to  the  several  offices  to  which  they 
aspire. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 

APPROVED: 


VANE  C.  THURLO 
Acting  Attorney  General 


/ billing  of  vacancy  In  office  of  School 

; Director  of  Consolidated  School  District 
: at  annual  meeting,  a void  act,  where 
SCHOOLS  : notice  under  Section  10418,  R.  S.  Mo.,  was 
: not  given  beforehand. 


March  24,  1944 


Honorable  Charles  S.  Greenwood 

Prosecuting  Attorney 

Livingston  County 

Chilli cothe,  Missouri 
«• 


Dear  Mr.  Greenwood* 


This  is  In  acknowledgment  of  yo  jc  letter  of 
March  16,  in  which  you  request  an  opinion  on  the 
subject  of  schools,  from  this  office.  The  text  of 
your  letter  is  as  follows* 

"Pome  taxpayers  in  a Consolidated  School 
District  in  this  County  have  consulted  me  with 
respect  to  their  rights  and  remedy,  if  any, 
based  upon  the  following  facts* 

"In  September,  1942,  one  of  the  directors  in 
said  district  walked  out  of  a Director's 
meeting  with  a statement  to  the  effect  that 
he  would  no  longer  have  anything  to  do  with 
the  Director's  meetings,  thereby,  I think, 
creating  a vacancy  in  the  Board. 

"In  preparing  the  notice  for  the  annual 
meeting  of  the  voters  to  be  held  In  April 
1943,  notice  was  given  that  among  other 
business  to  be  transacted  would  be  the 
election  of  two  directors  (whose  terms 
regularly  expire)  at  that  time,  but  gave  no 
notice  of  any  intention  to  elect  a third 
member  to  fill  the  vacancy  caused  by  the  refusal 
to  serve  of  the  third  director  whose  term  would 
not  be  up  until  two  years;  but  at  the  an- 
nual meeting  without  any  notice  bein<,  given 
of  an  intention  to  fill  the  vacancy  at  the 
Election,  the  voters  elected  three  members  of 
the  Board,  two  of  whom  were  elected  for  the 
purpose  of  succeeding  the  director  whose  term 
expired  at  that  time;  the  other  whom  was  to 
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fill  the  supposed  vacancy  cn  the  Board. 

This  third  mamber  Is  not  performing  the 
duties  of  the  director  and  his  supposed  term 
will  not  expire  until  following  the  School 
Election  to  be  held  in  April,  1945. 

"The  question  is,  whether  this  director  who 
was  eleoted  to  fill  the  vacancy,  without  any 
notice*  having  been  given  to  the  voters  that 
the  third  director  would  be  elected,  can 
legally  continue  to  hold  the  office,  and  if 
not,  what  the  remedy,  if  any,  would  be  as 
against  him? 

"I  am  not  fully  satisfied  as  to  the  answer 
that  should  be  given  to  these  people  and  I 
would  appreciate  it  very  much  if  you  would 
advise  me  your  opinion  and  conclusion  based 
upon  the  above  stated  facts." 

Section  10418,  R.  S.  Missouri,  1939,  provides! 

"The  annual  meeting  of  each  school  district 
shall  be  held  on  the  first  Tuesday  in  April 
of  each  year,  at  the  district  schoolhouse, 
commencing  at  2 o'clock  p.  m.  If  no  school- 
house  is  located  within  the  district,  the 
place  of  meeting  shall  be  designated  by 
notices,  posted  in  five  public  places  within 
the  district  fifteen  days  previous  to  such 
annual  meeting,  or  by  notico  for  same  length 
of  time  in  all  the  newspapers  published  in 
the  distrlot,  giving  the  time,  place  and 
purposes  of  s ch  meeting." 

You  will  notice  that  this  section  requires 
"giving  the  time,  place  and  purposes  of  such  meeting." 
Inasmuch  as  a notice  was  not  given  toThe  voters  of 
the  proposed  filling  of  this  vacancy,  there  was  no 
compliance  with  the  terms  of  this  section. 

In  State  ex  rel.  School  District  v.  Smith,  80 
S.  Vi.  (2d)  868,  the  Court  construed  this  section  ana 
states  at  page  860:  "The  purpose  of  a notice  is  to 
inform  the  voters  of  the  propositions  to  be  acted 
upon  at  the  meeting.  Where,  as  in  this  case,  the 
statute  requires  a notice  to  be  given,  any  action 
taken  by  the  voters  without  notice  or  with  an  inauffic- 
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lent  notice  ie  void." 

You,  therefore,  still  have  not  legally  filled  the 
vacancy  in  your  school  board.  There  are  several  methods 
of  filling  vacancies  provided  by  the  statutes  of  Missouri. 
One  is  under  Section  10419,  where  the  voters  at  the  annual 
meeting  elect  a director  to  fill  the  unexpired  term 
after  proper  notice  under  Section  1041d|  the  other,  under 
Section  10423,  is  by  the  Board  of  Directors  appointing 
someone  to  fill  the  vacancy  who  would  hold  office  until 
the  next  annual  election.  A person  holding  a public 
office  illegally  may  be  ousted  by  quo  war. unto. 

Under  Sec.  1782,  R.  3.  Mo.,  1939 
State  ex  rel,  v.  Rose,  34  Mo.  198 
State  ex  rel,  v.  wills,  329  Mo.  124 
State  ex  rel,  v.  baker,  104  S.  W.  (2d)  726. 


CONCLUSION. 

It  is  therefore  the  conclusion  and  opinion  of 
this  office  that  the  filling  of  a vaoanoy  in  the 
office  of  school  director  for  a consolidated  school 
district  at  the  annual  school  meeting  when  notice 
was  not  given  of  such  an  intention,  as  provided  by 
Sec.  10418  R.  S.  Missouri,  1939,  was  a void  aot. 


Respectfully  submitted 


u0i3LRf  J.  r'l^AGidl 
Assistant  Attorney  General 

APPROVED  1 


ROY  MoKI  TRICK 
Attorney  General 


RJF:LeC 


CITIES.  : Words  "previous  year”  in  Sec.  6976,  R.  S. 

: Mo.,  1939,  refer  to  previous  year  in  which 
: city  actually  levied  a tax. 


July  7,  1944 


Honorable  H.  J.  Griffin 

City  Attorney 

West  Plains,  Missouri 


Dear  Mr.  Griffin: 


This  will  acknowledge  the  receipt  of  your  letter 
of  June  24,  requesting  an  opinion  of  this  office, 
which  is  as  follows: 

"I  am  making  this  request  as  City  Attorney  of  West 
Plains,  Missouri. 

"Please  give  me  your  opinion  on  Section  6976, 

Revised  Statutes  of  the  State  of  Missouri,  1939. 

"The  City  officials  of  West  Plains  has  not  made  a 
levy  for  taxes  on  personal  or  real  estate  located  in 
said  City  since  the  year  1940.  In  other  words 
there  has  been  no  levy  made  since  the  taxes  for  the 
year  1940.  The  levy  for  that  year  was  50ft  on  the 
hundred  dollar  valuation. 

"This  section  provides  that  the  city  council  or 
any  officer  or  officers  acting  therefor  cannot 
order  a rate  of  tax  levy  that  will  produce, 
mathematically,  more  than  ten  per  cent  in  ex- 
cess of  the  taxes  levied  for  the  previous  year. 

"The  city  council  may  want  to  make  a levy  for  the 
year  1945  and  we  are  at  a loss  to  Just  know  what 
rate  we  can  levy . If  the  city  council  should 
decide  to  make  a levy  of  fifty  cents  on  the  hundred 
dollar  valuation  for  the  year  1945,  being  the  amount 
of  the  last  levy  made,  would  this  be  legal  tinder 
this  section? 

"I  will  appreciate  it  very  much  if  you  will  give  me  your 
opinion  about  this  matter  and  thank  you  very  much  for 
same ." 
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Section  6976,  R.  S.  Mo,,  1939,  provides: 


"The  council  may  by  ordinance  and  at  the 
expense  of  the  city  cause  to  be  taken 
a census  of  i>ts  population  by  a suitable 
person  to  be  appointed  by  the  governor 
of  the  state,  then  so  taken  the  result 
shall  be  reported  to  the  council  and  spread 
upon  the  records  and  a copy  thereof  certified 
by  the  city  cleric,  under  the  seal  of  the  city, 
shall  be  filed  with  the  secretary  of  state. 

If  such  report  shows  that  such  city  has  30,000 
inhabitants  or  more,  the  city  council  may 
levy  upon  all  subjects  and  objects  of  taxation 
for  city  purposes  not  to  exceed  one  hundred 
cents  upon  the  one  hundred  dollar  valuation. 

Should  the  population  be  less  than  30,000  and  over 
10,000  inhabitants  said  rate  shall  not  exceed 
sixty  cents  upon  the  one  hundred  dollars  valua- 
tion. Should  the  population  be  less  than  10,000 
inhabitants  said  rate  shall  not  exceed  fifty 
cents  upon  the  one  hundred  dollars  valuation, 
the  foregoing  are  maximum  rates  which  may  be 
levied  in  said  cities.  Provided,  however, the 
city  council  shall  not  have  power  to  order  a rate 
of  tax  levy  on  real  or  personal  property  for  the 
year  1921  which  shall  produce  more  than  ten  per 
cent  in  excess  of  the  amount  produced,  mathematically 
by  the  rate  of  levy  ordered  in  1920,  and  in  no  sub- 
sequent year  may  any  such  city  council  or  any 
officer  or  officers  acting  therefor,  order  a rate 
of  tax  levy  that  will  produce,  mathematically, 
more  than  ton  per  cent  in  excess  of  the  taxes 
levied  for  the  previous  year.  Provided,  further. 
that  the  qualified  voters  of  any  such  city,  by 
a majority  vote,  shall  have  power  to  fix  any 
additional  rate  higher  than  above  provided  for 
within  the  limits  prescribed  by  the  Constitution 
at  a general  election  or  a special  election  called 
for  that  purpose . City  councils  are  hereby  em- 
powered to  call  and  conduct  a special  election 
under  the  laws  governing  such  elections  as 
herein  contemplated  or  submit  a proposition  for 
increase  of  levy,  when  In  the  opinion  of  such 
city  council,  necessity  therefor  arises,  and 
shall  submit  any  such  proposition  at  either 
special  or  regular  election  when  petitioned 
therefor  by  tax-paying  citizens  eqi  aling  in 
number  one  per  cent  or  more  of .the  qualified  vot- 
ers of  the  city,  and  the  p*,®P°3l£l°n  shall  be 
as  follows j 
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’For  a levy  for  city  purpose  of  on  the 

one  hundred  dollars  valuation, * and  'against 
a levy  for  city  purpose  of  on  the  hun- 

dred dollars  valuation.'" 

The  answer  to  your  question  would  depend  on  an  In- 
terpretation of  the  following  clause  "And  In  no  sub sequent 
year  may  any  such  city  council  or  any  officer  or  officers 
acting  therefor,  order  a rate  of  tax  levy  that  will  pro- 
duce mathematically,  more  bhan  the  ten  per  cent  In 
excess  of  the  taxes  levied  for  the  previous  year.  In- 
asmuch as  you  have  not  levied  a tax  since  1940,  your 
question  is  whether  the  statute  by  "previous  year"  means  the 
previous  year  in  which  a tax  was  levied  or  whether  It  means 
the  Immediately  preceding  year,  which  would  be  In  this 
case,  1944.  Your  levy  for  1940  was  50  cents  on  the  hundred 
dollar  valuation,  which  under  the  statute  is  the  maximum 
levy  for  a city  of  the  size  of  West  Plains. 

You  made  no  levy  for  1944,  and  therefore,  if  it  were 
to  be  held  that  the  words  "previous  year"  meant  preceding 
year,  you  probably  couldn't  make  a levy,  inasmuch  as  it 
could  well  be  argued  that  10 % in  excess  of  nothing,  would 
still  be  nothing. 

It  doesn't  seem  that  the  legislature  would  have  intend- 
ed such  a situation.  The  ten  percent  feature  was  not 
placed  In  the  law  to  prevent  the  cities  levying  taxes, 
but  to  prevent  a sudden  jump  in  taxes. 

The  first  paragraph  of  this  statute  gives  cities  the 
power  to  levy  taxes.  This  is  a general  and  permanent 
power.  The  later  clause  deals  with  the  rate  of  increase. 

It  does  not  give  or  take  away  the  power  to  tax.  To 
give  it  that  feature  would  not  be  giving  effect  to  the 
whole  act.  It  is  a cardinal  rule  as  stated  in  Graves 
v.  Little  Tarkio  Drainage  District  No.  1,  134  S.  W.  (2d) 

70,  that  "effect  must  be  given,  if  possible,  to  every 
word,  clause,  sentence,  paragraph  and  section  of  a stat- 
ute, and  a statute  should  be  so  construed  that  effect 
may  be  given  to  all  of  its  provisions,  so  that  no  part, 
or  section,  will  be  in  operation,  superfluous,  contra- 
dictory or  conflicting,  and  so  that  one  section,  or 
part  will  not  destroy  another. 
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It  Is  also  atated  In  State  vs.  Wurdenan,  274 
S.W.  407* 

"The  courts  will  not  give  a statute  construction 
which  would  render  it  unconstitutional,  absurd, 
or  unreasonable,  when  it  is  susceptible  of  a 
constitutional  or  reasonable  one.#  # 

In  Clark  v*  Lancaster  County,  96  K.  W.  59  4,  1.  c. 

599,  the  court  said* 

"To  hold  that  in  each  use  of  the  word  the  year 
referred  to  whether  "current"  or  "previous"  is  the 
year  from  one  levy  to  another t he  year  for  idiich  it  is 
really  made,  seems  more  reasonable.' 


CONCLUSION. 


It  Is  therefore  the  opinion  of  this  office  that  the 
words  "previous  year"  as  used  in  Section  6976  R.  S.  Mo., 
1939,  refer  to  the  previous  year  in  which  taxes  wore 
actually  levied  by  the  city. 


Respectfully  submitted 


APPROVED* 


ROBERT  J.  : LANAGAN 
Assistant  Attorney  General 


Rto  McKIv  RICK 
Attorney  General 
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AChICIFAL  COIL. ORATIONS : Cities  of  the  4th  cless  m ay  acquire 

easement  in  street  for  storm  sewer, 
and  may  maintain  same  after  street 
is  vacated  for  travel. 


Mr.  Percy  7,r.  Gullic 
Prosecuting  Attorney 
Oregon  County 
Alton,  Missouri 

Dear  i ix.  Cullic: 

Further  consideration  is  here  given  to  your  letter  of 
August  5 and  the  correspondence  incident  thoreto  all  of  which 
is  as  follows: 

uE£r.  Percy  W.  Gullic 
Prosecuting  Attorney 

Alton,  Mo. 

Lear  Percy: 

V/o  have  a situation  here  that  the  Mayor  asked  me 
to  write  you  about  and  ask  if  you  would  write  the 
Attorney  General  for  an  opinion.  It  is  this: 

"In  19136  the  City  Bourd  vacated  a city  street.  It 
is  the  part  of  First  Street  on  the  hillside  Just  be- 
hind the  Yfall  Drug  Store.  Under  the  law  as  you  know 
when  a street  or  alley  has  been  vacated  by  order 
of  the  City  Board,  the.  land  so  vacated  goes  back 
to  the  property  from  which  it  originally  was  taken. 

Pell  in  this  case  Rufus  /.  MoLclland  owns  the  land 
in  question.  He  has  had  a survey  made  and  finds 
that  across  part  of  this  vacated  land  is  a city  storm 
suv/er.  It  runs  across  the  front  part  on  the  alley. 

He  has  requested  the  oity  to  remove  the  sewer.  The 
question  now  is:  can  he  foroo  the  city  to  aovo  the 
aewor?.  It  was  built  across  this  land  in  1922  when 
the  lend  belonged  to  the  city  us  a public  street. 

"I  would  appreciate  vory  much  if  you  would  try  to 
get  an  opinion  for  us  from  the  Attorney  General. 


"Hon.  Roy  IfcKittrick 
Attorney  General 
Jefferson  City,  Mo. 


Friend  Roy: 
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"I  am  herewith  enclosing  a letter  I have  from  the 
City  attorney  of  Thayer,  Missouri,  requesting  an  o- 
pinion  in  said  matter. 

"Will  you  please  forward  me  an  opinion  as  soon  as 
you  find  time,  for  which  I will  thank  you  very  kind- 
ly. 

"Also  herewith  I send  you  my  congratulations,  and 
sincere  support  for  a great  victory  this  fall." 


"Mr.  Percy  W,  Gullic 
Prosecuting  Attorney 
Oregon  County 
Alton,  Mo. 

Dear  Mr.  Gullic: 

"Your  letter  of  August  5 has  been  reoeived.  Your 
letter  states: 

* * * * ************  ******* 

"Your  letter  is  accompanied  by  the  letter  of  Mr.  T. 

V/.  Mesara,  Attorney  at  Law  of  Thayer,  Missouri  which 
states:- 

*******  c***  ************** 

"Your  request  for  an  opinion  covering  the  subject 
matter  stated  in  Mr.  esara’s  letter  is  receiving 
attention  by  the  writer  to  whom  the  matter  has  been 
assigned  for  writing  the  opinion. 

"The  writer  has  spent  considerable  time  in  studying 
the  decisions  of  Missouri  and  other  jurisdictions 
and  other  authorities  on  the  principles  involved  in 
the  question  submitted. 

"But  t e writing  of  an  opinion  that  will  be  helpful 
In  arriving  at  the  corr  ct  solution  of  the  problem 
involved  will  depend  upon  a statement  of  the  facts 
in  the  case. 

"It  will  be  appreciated  if  you  will  supply  this  de- 
partment with  the  following  facts: 
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"(l)V,'hat  method  was  followed  In  establishing  the 
street  in  which  the  storm  sewer  is  constructed?  Was 
the  street  dedicated  to  publio  use  by  deed  or  by  the 
filing  of  a plat  dedicating  the  street  as  a part  of 
an  addition?  Or  was  the  use  of  the  ground  involved 
acquired  by  the  city  as  a street  by  prescription. 

"(2)  Was  the  storm  sewer  constructed  in  the  street 
ordered  to  be  so  constructed  by  ordinance,  and,  if 
so,  was  there  any  notice  to  the  abutting  property 

owners  or  any  protest  agaisst  its  construction? 

* 

”(3)  What  proceedings  were  followed  in  vacating  the 
street  in  1938?  Did  the  city  pass  an  ordinance  or- 
dering the  vacation  of  the  street,  or  was  there  a 
petition  filed  in  the  County  Court  of  Oregon  Coun- 
ty with  notice  to  the  abutting  property  owners? 

"The  purpose  of  requiring  this  information  is  to  de- 
termine first  where  the  title  to  tho  real  estate 
formerly  used  as  the  etroot  in  question  in  the  oity 
of  Thayer  and  upon  wtyioh  the  storm  sewer  was  construc- 
ted in  1922,  and  whioh  was  vaoated,  or  attempted  to 
be  vacated  in  1C38,  re3to. 

"The  opinion  to  be  later  written  on  this  question 
will  depend  very  largely  on  the  state  of  facts  as 
they  exist  under  the  questions  whioh  have  been  stated. 
So  plea so  give  us  a complete  and  accurate  statement 
of  those  faots  as  your  earliest  convenience. * 


"Mr.  Percy  W.  Gullic 
Prosecuting  Attorney 
Alton,  TAissoori 

Deor  Percy; 

:The  Attorney  General  asked  for  further  information 
regarding  the  vacating  of  the  street  in  question  that 
I wrote  you  about  a one  time  ago.  I will  try  to  give 
the  information  that  ho  desires. 

"First:  The  street  was  originally  dedicated  to  pub- 
lic us*  by  plat  whan  the  town  was  first  laid  out. 

The  ulat  is  a matter  of  record. 

"Second;  The  storm  sewer  was  not  ordered  constructed 
by  ordinance  but  the  minutes  of  the  City  Clerk  show 
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that  the  matter  of  construction  was  discussed  with 
the  property  owners  and  It  was  agreed  that  the  cost 
would  be  divided  betweeh  the  city  and  the  property 
owners  served  by  the  sewer  in  that  blook.  This  was 
in  the  year  1922* 

"Third:  When  the  street  was  vacated  in  1938  it  was 
done  by  an  ordinance  of  the  City,  but  upon  the  peti- 
tion of  all  the  adjoining  property  owners  in  that 
block. 

"1  think  this  answers  the  questions  asked  by  tie  At- 
torney General  in  his  letter  to  you  under  date  of 
August  15th." 


"Hoh.  Roy  UcKittriok 
Attorney  General 
Jefferson  City,  Mo. 

Dear  Sir: 

I believe  the  above  answers  your  questions  in 
your  letter  hereto  attached." 


The  letter  of  Mr.  Mesara  of  August  25  in  reply  to  my  re- 
quest for  a statement  of  the  method  by  which  the  ground  con- 
stituting First  Street  in  the  City  of  Thayer  was  acquired  by 
the  city  for  a street,  (2)  whether  the  storm  sewer  in  question 
was  ordered  constructed  by  ordinance,  and  (3)  what  proceedings 
were  followed  in  vacating  said  First  Street  in  1938,  states 
the  following  to  be  the  facts,  viz: 

"First:  The  street  was  originally  dedicated  to  pub- 
lic use  by  plat  when  the  town  was  first  laid  out. 

The  plat  is  a matter  of  record. 

"Second:  The  storm  sewer  was  not  ordered  constructed 
by  ordinance  but  the  minutes  of  the  City  Clerk  show 
that  the  matter  of  construction  was  disoussed  with 
the  property  owners  and  it  was  agreed  that  the  oost 
would  be  divided  between  the  city  and  the  property 
owners  served  by  the  sewer  in  that  blook.  This  was 
in  the  year  192 2. 

"Third:  ’’hen  the  street  was  vacated  in  1938  it  was 
done  by  an  ordinance  of  the  City,  but  upon  the  peti- 
tion of  all  the  adjoining  property  owners  in  that  Blook." 
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Having  relation  to  the  facts  stated  in  Mr.  Mesara’s  letters, 
your  letter  requests  an  opinion  from  this  department  whether 
the  abutting  property  owners  can  oompel  the  City  of  Thayer 
to  remove  the  storm  sewer  constructed  in  said  First  Street  in 
1922,  in  as  muoh  as  said  street  was  vacated  by  the  city  in 
1938. 

The  text  writers  lay  down  the  rule  that  a stfeet  may  be 
established  by  following  any  one  of  several  methods.  Corpus 
Juris  under  the  subject  of  Municipal  Corporations,  Volume  44, 
page  884,  Section  3601,  states: 

"A  street  may  be  established  as  a public  way  by  de- 
dication, prescription,  or  statutory  proceedings, 
and,  as  a general  rule,  a street  can  be  established 
as  a publio  highway  only  in  these  ways,  although  it 
is  not  necessary  that  the  statutory  oourse  be  pur- 
sued.* *****************  **  H 

18  Corpus  Juris,  under  the  subject  of  Dedication,  page 
58,  Section  43,  sets  forth  the  rule  of  the  establishment  of 
a street  by  dedication  as  follows: 

"'tfhere  the  owner  of  real  property  makes  a plat 
of  it  and  divides  the  land  into  lots  and  blooks, 
intersected  by  streets  and  alleys,  and  sellB 
any  of  the  lots  with  reference  to  such  plan, 
or  where  he  sells  with  reference  to  the  map  of 
a town  or  oity,  in  which  his  land  is  so  laid 
off,  he  thereby  dedicates  the  streets  and  all- 
eys to  the  use  of  the  publio,*  ******** 

Citing  Missouri  cases  under  note  14.) 

The  Supreme  Court  of  Missouri,  in  the  case  of  Rose  et. 
al.  v«  City  of  St.  Charles,  49  Mo.  509,  l‘.o.  511  gave  its  sanc- 
tion to  this  rule  where  it  states: 

"To  show  that  the  street  filled  by  the  oity  was  so 
dedicated  as  to  become  publio  property,  an  agreement 
to  dedloate  it  by  a former  owner  of  the  property  was 
offered  in  evidence  against  the  objection  of  the 
plantiffs.  It  is  not  neoessary,  in  order  to  consti- 
tute a street  or  alley  in  a municipal  corporation, 
that  the  statutory  course  should  be  pursued.  Any 
act  by  the  owner  of  property  setting  apart  to  the 
public  a portion  of  his  property,  clearly  shewing 
that  suoh  was  his  intention,  vests  the  use  of  such 
property  in  the  public  for  the  purposes  indicated; 


Mr.  Percy  0.  Gullio  - 6 - September  11,  1944 


and  if  actually  thrown  open,  the  public  may  take  pos- 
session* The  usual  course  is  to  make  a plan  of  a 
town  or  of  an  addition,  setting  apart  streets,  alleys, 
public  squares,  etc.,  and  file  a nlat  thereof  with 
the  recorder;  but  in  the  present  case  a oontraot  was 
shown  between  the  owner  and  purchasers  of  contiguous 
property,  to  dedicate  certain  streets  of  which  the 
city  has  taken  possession.  The  court  correctly  held 
this  to  be  sufficient  evidence  of  dedication.  No 
ordinance  is  necessary.*  ************** 

In  the  oase  of  Taylor  at.  al.  v.  City  of  St.  Louis,  14 
Mo.  19,  it  is  held  that  if  any  land  was  laid  off  by  a propri- 
etor as  a part  of  a city  and  deolared  a part  of  the  land  as 
a public  alley,  no  ordinance  is  required  declaring  that  suoh 
is  necessary.  On  this  question  the  Court,  lo.  22,  held; 

"This  case  falls  within  the  principle  settled  by  this 
oourt  in  Curno  v , City  St.  Louis,  12  Mo.  R.  414. 

The  faots  as  we  may  assume  them  from  the  instructions 
are  not  distinguishable  from  the  case  of  Callender 
v.  Marsh,  1 Pick.,  418.  The  whole  subject  is  very 
fully  disoussed  in  Hooker  v.  New  Haven  & N.  Co.,  14 
Conu.  R.  146,  and  in  the  oourt  of  King's  Benoh  in 
the  Governor  and  Company  of  the  British  Cast  Plate 
Manufacturers  v,  Meredith,  4 Yerger,  794. (a) 

"In  the  present  notion,  the  at Sect  or  alley  in  ques- 
tion was  laid  out  by  the  plaintiffs  themselves  or 
their  ancestor,  and  the  probability  of  its  being 
graded,  when  the  publio  interest  required  it,  must 
have  been  calculated  on  when  the  buildings  were  erected. 
To  grade  a street  or  alley,  already  dedicated  to 
publio  use,  is  not  an  exercise  of  the  eminent  domain 
so  as  to  require  compensation;  It  is  not  appro- 
priating private  property  to  publio  u-  e,  but  sim- 
ply an  exercise  of  power  over  what  is  already  pub- 
lio property t The  damage  resulting,  by  causing 
the  plaintiffs  to  rebuild  or  prop  up  their  falling 
walls  is  consequential,  and  as  it  is  a consequence 
of  the  exercise  of  a power  granted  by  the  State 
to  municipal  corporations,  for  public  purposes, 
and  the  power  has  not  been  abused,  but  skillfully 
and  disoreetly  exercised;  the  city  authorities  are 
not  responsible* 


"It  is  also  objected  in  this  oase,  that  the  alley 
in  question  had  never  been  regularly  declared  by 
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ordinance  as  a public  alley,  previous  to  the  pas- 
sage of  the  ordinance  which  authorized  its  grad- 
ing. This  we  think  was  unnecessary,  since  the  pro- 
prietors had  themselves,  when  laying  off  lands  as 
a part  of  the  city,  declared  it  as  a public  alley. 

(b)  Judgment  affirmed.** 

Our  Supreme  Court  held  in  the  case  of  Hatton  et.  al.  v. 
the  City  of  St.  Louis,  264  Mo.  634,  l.c.  643  as  follows: 

"The  pleadings  and  proof  in  this  case  require  an  ap- 
plication of  the  law  governing  the  right  of  a city 
to  acquire  streets  and  alleys  by  a statutory  and  a 
non-statutory  dedication  and  of  the  rule  relating 
to  the  effect  upon  such  titles  of  adverse  possession 
for  t e period  of  ten  years. 

"The  dedication  of  so  much  of  his  estate  as  was  shown 
on  the  properly  executed,  acknowledged  and  recorded 
plat  made  by  George  Buchanan  in  his  lifetime  was  in 
strict  statutory  form  and  vested  title  to  the  streets 
and  alleys  therein  designated,  without  any  act  on 
the  part  of  the  city  and  was  thereafter  irrevocable 
by  the  dedicator  or  his  heirs.  ********  * 

The  Missouri  Supreme  Court  announced  t e sa  le  rule  in  the 
case  of  The  Town  Of  Otterville  v.  Bente  et.  al.  240  Mo.  291, 
l.c.  295,  296  where  it  said: 

"It  is  contended  that  the  title  to  the  parts  of  Gro- 
ver and  Boonville  streets  involved  in  fehls  contro- 
versy never  vested  in  the  public,  because,  it  is  said, 
the  plat  was  not  properly  executed  and  acknowledged 
and  no  acceptance  of  the  particular  parts  of  the  streets 
mentioned  is  shown. 

"If  the  evidence  that  the  plat  was  duly  executed, 
acknowledged  and  filed  in  the  office  of  the  recor- 
der of  deeds  of  Cooper  county  was  true,  this  was  a 
statutory  dedication  of  the  streets,  and  the  fee 
thereto  vested  at  once  in  the  public  by  foroe  of  the 
statute  (Sec.  8,  Chan.  158,  R.  S.  1855),  and  no  fur- 
ther acceptance  was  necessary.  *******  1 * 

"If  the  nlat  filed  was  defective  and  insufficient 
under  the  statute,  it  and  the  subsequent  sale  of  lots 
thereunder,  and  building  the  town  chiefly  in  this 
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addition  on  the  lots  along  the  streets  laid  out  there- 
in and  the  aoceptanee  by  the  town  ond  the  public  of 
most  of  the  streets  In  their  entirety  and  the  major 
portion  of  Grover  and  Boonville  streets  themselves, 
coupled  with  the  sale,  according  to  the  olat,  as  in- 
dicated by  the  evidence,  of  all  the  lots  abutting 
on  the  parts  of  Grover  and  Boonville  streets  now  in 
dispute,  constituted  a common  law  dedication  and  an 
aoceptanoe  of  the  olat  in  its  entirety  and  the  whole 
of  all  the  streets  as  marked  on  the  plat**  * * *" 

It  thus  appears  that  the  street  known  as  First  Street  in 
the  City  of  Thayer  was,  in  fact,  "originally  dedicated  to  pub- 
lic use  by  plat  when  the  town  was  first  laid  out",  and  that 
"the  plat  is  a matter  of  record*.  It  is  conclusive,  under  the 
decisions  of  our  Supreme  Court  sited  above  that  said  First 
Stzeet  was  a legally  established  public  street  in  said  City  by 
dedication* 

Moreover,  aside  from  the  question  of  the  dedication  of  said 
street  as  a publio  street  under  the  statutory  proceedings  of 
including  it  in  the  orglnal  plat  of  the  city  and  the  recording 
of  the  plat,  and  its  aotual  opening  as  a street,  it  would  ap- 
pear to  have  become  a legally  established  public  street  by  pre- 
scription by  user  for  more  than  ten  years,  even  had  there  never 
been  a formal  dedication*  The  authorities  hold  that  a street 
may  be  established  by  that  method. 

Corpus  Juris,  Volume  44,  Section  3604,  page  886  and  887 
states  the  rule  as  follows: 

"A  street  or  an  alley  may  be  established  by  prescrip- 
tion, or  long  usage  from  whloh  dedication  and  aocep- 
tanoe may  be  presumed,  or  from  whloh  the  conclusive 
legal  presumption  may  arise  of  establishment  by  com- 
petent authority.  User  by  the  public  for  more  than 
forty  years,  or  for  more  than  twenty  one  years,  or 
for  more  than  twenty  years,  has  been  held  sufficient 
as  to  time*  So,  user  continuing  for  more  than  the 
time  required  by  the  statute  of  limitations  to  bar 
an  action  of  ejectment  may  be  sufficient,*  * * *" 

The  Kansas  City  Court  of  Appeals  held  to  the  same  effeot 
in  the  oase  of  MoLemore  v.  McNeley,  56  Mo.  Apj§.  556,  L.o.  562 
in  the  following  language: 

"As  to  the  question  of  limitation,  it  is  sufficient 
to  say  that  it  is  now  the  well  settled  rule  in  this 
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state  that  the  public  may  acquire  the  right  to  the 
use  of  a road  or  -a semen t on  the  land  of  another  whore 
from  long  use  thereof  as  such  by  the  public,  acquie- 
sced In  by  the  owner,  and  the  adverse  ocoupancy  and 
use  of  the  same  for  a period  of  time  equal  to  that 
prescribed  by  the  statute  of  limitations  for  bring- 
ing actions  of  ejectment.*" 

It  must,  therefore,  be  held  that  the  street  in  question 
was  up  to  the  time  of  its  vacation  in  1936,  a lawfully  estab- 
lished street,  vlowed  either  from  the  standpoint  of  dedication 
by  reoorded  plat  or  of  prescription  by  user  for  more  than  ten 
years.  (See  Section  1002,  R.  S.  Mo.  1939,  with  ten-year  sta- 
tute of  limitations  for  recovery  of  land). 

The  rule  of  law  is  announced  by  text  writers  and  the  courts 
of  every  jurisdiction  that  a municipality  may  use  a street  for 
any  publio  purpose  if  it  does  not  interfere  with  its  use  as 
a highway  by  the  public. 

Volume  44,  Corpus  Juris,  pages  937  and  938,  Section  3702, 
states: 

m 

"A  municipality  may  use  a street  for  any  purpose 
not  inconsistent  with  its  use  as  a highway,  and  its 
rights  are  not  limited  to  the  mere  surfaoe  of  the 
street,  for  instance,  it  may  lawfully  use  the 
streets  for  the  construction  of  sewers,  or  for  sub- 
ways, or  for  drainage;*  * * ' * * * * * * * * " 

Mo  uillin  Municipal  Corporations,  2nd  dition,  Volume  4, 
page  407  and  408,  Section  1553  holds  that  streets  or  alleys 
may  be  lawfully  used  for  the  construction  of  sewers  and  drains. 
The  text  of  the  oltation  states: 

"Use  of  streets  and  alleys  for  sewers  and  drains. 

The  right  to  the  use  of  a publio  street  or  alley  by 
a municipal  corporation  for  sewer  and  drainage  >ur- 
poses  is  neoessarily  incident  to  the  use  for  which 
streets  und  alleys  are  opened  and  laid  out.  Such 
use  is  proper  and  lawful,  is  not  inconsistent  with 
the  object  of  their  establishment,  and  is  not  on 
additional  burden  on  the  easement,  entitling  the 
abutting  owners  or  the  owners  of  the  fee  to  compen- 
sation. A grant  of  power  will  be  liberally  construed 
to  this  end.  Furthermore,  municipal  corporations 
mqy  lay  sewers  in  public  streets,  whether  the  land 
for  the  street  was  acquired  by  dedication  or  by 
condemnation  proceedings.*  ************* 
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In  44  Corpus  Juris,  page  171,  Section  2300  it  is  held 
that  a lawful  use  to  which  streets  may  be  subjected  is  the 
construction  therein  of  sewers,  drains,  and  water  oourses. 

Citing  Beman  Construction  Company  v.  Lyon,  277  Mb.  628.  The 
text  announcing  this  is  as  follows: 

"As  in  the  oase  of  other  imnrovements  a city  may, 
under  express  or. implied  power  to  do  so,  build,  con- 
struct, maintain,  improve,  and  repair  sewers  and 
drains.  While  it  has  been  said  that  the  right  to 
lay  sewers  and  drains  in  a street  is  a privilege 
annexed  by  usage  and  custom  as  an  inoident  to  the 
rights  of  the  publio  in  them,  the  power  to  construct 
and  maintain  drains,  sewers,  and  sewerage  systems, 
being  a oroper  municipal  function,  may  be  conferred 
on  a municipality  by  constitution,  statute,  or  char- 
ter, expressly  or  by  indication." 

The  Supreme  Court  of  Missouri  in  the  oase  of  St.  Louis 
v.  Terminal  Railroad  ^ssn.  et.  al.  211  Mo.  364,  held  that 
the  City  of  St.  Louis  had  the  right  to  use  its  streets  for  a 
lawful  purpose  that  would  not  interfere  with  travel.  The 
Court,  l.o.  390,  said: 

"It  has  been  held  by  this  court  that  the  city  has  no 
right  to  give  a railroad  cou.  any  a license  to  use 
a publio  street  in  such  manner  as  to  praotloally  des- 
troy its  service  as  a publio  highway.  ****** 

But  that  is  not  the  condition  which  we  are  now  to 
consider.  The  use  that  is  designed  to  be  made  of 
Eighteenth  and  Twentieth  streets  by  these  approaches 
is  an  entirely  publio  use,  no  one  oan  make  any  use 
of  it  that  every  one  cannot  make;  the  approaches  when 
constructed  will  be  in  their  oharaeter  as  much  pub- 
lic highways  as  the  streets  were  before.*  ***** 

Our  Supreme  Court,  in  disoussing  the  discretion  that  could 
be  used  by  a municipality,  under  its  implied  powers,  to  con- 
struct a sewer  system  and  to  do  all  acts  necessary  to  oarry 
it  into  effeot,  in  the  oase  of  Heman  Construction  Company 
Lyon,  supra,  l.o.  643,  said: 

"The  exerolse  of  that  discretion  with  which  the  leg- 
islative department  of  the  city  was  vested  in  auth- 
orizing an  Improvement  of  the  character  here  in  ques- 
tion was  within  reason.*  * * * * *The  appellants 
were  denied  no  substantial  right  and  suffered  no 
material  injury.  They  were  only  required  to  bear 
a burden  regularly  imposed  under  the  authority  of 
the  law.  Of  this  they  oannot  complain." 
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It  is  stated  in  the  statement  of  faots  herein  that  the 
storm  sewer  in  question  was  constructed  in  1922.  The  statute 
in  foroe  at  that  time  giving  the  Board  of  Aldermen  in  cities 
of  the  fourth  olass  the  power  to  make  street  improvements  of 
or  in  the  streets  is  Section  6512,  R.  S.  Mo.  1919,  which  is 
as  follows: 

"The  board  of  aldermen  shall  have  ;>ower  to  create, 
open  and  improve  any  oublio  square,  public  park,  street, 
avenue,  alley  or  other  highway,  old  or  new,  and  also 
to  vaoate  or  discontinue  the  same  whenever  deemed 
necessary  or  expedient:  Provided,  font  all  damages 
sustained  by  the  citizens  of  the  city  or  the  owners 
of  the  property  therein  shall  be  ascertained  as  pre- 
scribed in  that  portion  of  this  urtiole  relating  to 
the  condemnation  of  private  property  for  public  use; 
and  provided  further,  that  whenever  anv  public  square, 
street,  avenue  or  alley,  or  other  highway,  shall  be 
vacated,  the  same  s all  revort  to  the  owners  of  the 
adjacent  lots  in  proportion  as  it  was  token  from  them; 
and  when  the  grade  of  any  street  or  alley  shall  have 
been  once  established  by  ordinance,  it  shall  not  be 
lawful  to  o ange  such  grade  without  making  comnensa- 
tion  to  all  persons  owning  real  estate  on  suoh  street 
or  square,  avenue,  alley  or  other  highway,  who  may 
be  damaged  by  such  e ange  of  grade,  to  be  determined 
and  governed  in  all  respeots,  with  reference  to  bene- 
fit and  damages,  ns  is  provided  in  this  article." 

It  would  thus  aopear  that  the  City  of  Thayer  had  amole 
authority  to  construct  the  storm  sewer  as  a street  improve- 
ment or  under  the  exercise  of  its  polios  power  for  the  general 
welfare  and  health  conditions  of  the  city. 

It  also  aDpears  from  the  faots  stated  by  Mr.  Lfesara  that 
the  City  Clerk’s  record  shows  that  the  storm  sewer  in  question 
was  oonstruot&d  in  1922  after  the  matter  was  discussed  with 
the  property  owners,  and  under  the  agreement  with  the  property 
owners  in  the  block  to  be  served  by  the  improvement,  and  that 
the  cost  of  the  storm  sewer  would  be  divided  between  such  pro- 
perty owners  and  the  city.  The  City  of  Thayer  has  maintained 
this  improvement,  axerolsed  control  over  it,  and  used  it  as 
an  easement  belonging  to  the  city  for  more  than  ten  years— 
Indeed,  more  than  twenty  years— without  interruption  by  a suit 
or  otherwise  by  abutting  property  owners  on  the  street  vacated 
in  1938  where  the  storm  sewer  exists,  and  with  not  only  the 
acquiescence  but  the  participation  in  its  construction  by  the 
then  owners  of  property  abutting  upon  said  First  Street. 
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19  Corpus  Juris,  page  876,  under  the  title  of  "Easements" 
holds  that  a municipal  corporation  may  aoquire  an  easament. 
Section  21  states  the  rule  as  follows: 

"The  inhabitants  of  a town  or  oity,  in  their  corporate 
capacity,  may  prescribe  for  easements  or  other  incor- 
poreal rights  to  the  same  extent  as  individuals." 

An  easement  such  as  is  embodied  in  the  use  of  First  Street 
in  the  City  of  Thayer  for  a storm  sewer  may  be  aoquired  by  pre- 
scription by  user  for  ten  years,  and  if  so  aoquired  becomes 
a rested  right  in  the  city. 

Corpus  Juris,  Volume  19,  page  893,  Section  63  on  this 
point  has  the  following  to  say: 

"Although  it  has  been  held  that,  in  connection  with 
other  evidence,  the  adverse  use  of  an  easement  for 
less  than  the  prescriptive  period  may  Justify  the 
presumption  of  a grant,  the  great  weight  of  authority 
holds  that,  in  order  to  acquire  an  easement  by  pre- 
scription, the  user  must  be  continued  for  the  entire 
prescriptive  period.  This  period,  as  heretofore  shown, 
is  in  most  Jurisdictions  the  period  limited  for  the 
acquisition  of  title  to  land  by  adverse  possession, 
although  most  of  these  statutes  do  not  in  terms  ap- 
ply to  prescriptive  rights,  but  to  the  acquisition 
of  corporeal  hereditaments  only.  *♦***♦**» 

The  case  of  Smith  v.  City  of  Sedalla,  152  Mo.  283  is  olted 
as  upholding  the  text  of  Corpus  Juris  above  quoted  under  the 
ten-year  statute  of  Missouri.  That  was  a case  in  whloh  Smith 
sued  the  City  of  Sedalla  for  damages  for  discharging  sewage 
in  a stream  whloh  flowed  through  his  land.  The  oity  set  up 
as  a defense  that  it  had  aoquired  on  easement  by  nresoriptlon 
so  to  do.  Our  Supreme  Court,  l.c.  297,  held: 

"The  theory  of  the  defense  advanoed  both  in  the  ans- 
wer and  instructions,  is  that  the  city  has  aoquired 
by  long  use  a prescriptive  right  to  emnty  its  sewage 
into  Cedar  oreek.  That  a prescriptive  right  to  main- 
tain a nuisance  of  the  kind  oomplained  of  by  the  plain- 
tiff in  this  case  may  be  acquired,  is  a well  estab- 
lished principle  of  law. - 

"The  period  requisite  to  establish  suoh  right  is  that 
which  under  the  statute  of  limitations  bars  a right 
of  entry  which  in  this  State  is  ten  years.  * * * + 
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The  user,  however,  upon  whioh  the  prescriptive  right 
is  founded  must  be  adverse  in  its  character;  mere 
permissive  user  can  not  create  such  a right.  The 
burden  is  upon  him  who  asserts  the  right  to  show  not 
only  the  user  but  that  it  was  exercised  adversely 
and  under  a claim  of  right.*  * * And  the  user  relied 
upon  must  not  only  be  of  the  same  general  character, 
but  must  have  been  exeroised  substantially  in  as 
offensive  degree  and  to  as  great  an  extent  as  at 
the  time  the  suit  is  brought.*  *****♦♦*»» 

The  case  of  Power  v.  Dean  et.  al.  Hid  Missouri  Appeal  , 
288,  is  also  cited  in  Corpus  Juris  under  the  same  text.  This 
was  a suit  involving  the  sole  question  of  whether  the  plain- 
tiffs had  the  right  to  an  easement— the  right  to  travel  over 
it — on  a small  tract  of  land.  The  holding  that  an  easement 
had  been  aoiuired  by  plaintiff  to  travel  over  suoh  ground  un- 
der the  St.  Louis  Court  of  Appeal,  l.c.  297,  said: 

"As  she  exeouted  no  deed,  the  argument  is  that  an 
easement,  or  right  to  use  the  strip  as  a private  way, 
was  never  granted,  because  suoh  a grant  must  be  by 
deed.  This  proposition  is  sound  too.  But  an  ease- 
ment in  the  nature  of  a private  way  may  be  aoquired 
by  prescription  or  ten  years'  adverse  use,  whioh  is 
equivalent  to  a grant.*  * *The  question  of  a prescrip- 
tive right  depends  on  adverse  use  for  the  limitation 
period. * * *A  right  to  the  private  way  aoquired 

by  adverse  use  is  a vested  right  and  not  a license. 

****** 

Therefore,  under  the  facts  as  stated  and  the  decisions 
of  our  oourts  and  the  authority  of  the  text  books  quoted  above, 
the  City  of  Thayer  acquired  as  an  easement  the  vested  right 
to  maintain  the  storm  sewer  in  the  street  in  question  by  pre- 
scription by  more  than  ten  years'  user,  long  before  this  street 
was  vaoated  in  1938. 

The  fact  is  stated  that  the  City  of  Thayer  by  ordinance, 
upon  the  petition  of  all  the  property  owners  of  the  blook  on 
the  street  wherein  the  storm  sewer  exists  and  is  now  oomplained 
of,  vaoated  the  street  in  1938. 

Section  7062,  Artiole  8,  Chapter  38,  B.  S.  Mo.  1929,  whioh 
was  the  statute  in  foroe  at  the  time  of  the  vacating  of  the 
street  in  question,  is  as  follows: 
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"The  board  of  aldermen  shall  have  power  to  create, 
open  and  Improve  any  public  square*  public  park,  street 
avenue,  alley  or  other  highway,  old  or  new,  and  also 
to  vacate  or  discontinue  the  same  whenever  deemed 
necessary  or  expedient:  Provided,  that  all  damages 
sustained  by  the  citizens  of  the  city  or  the  owners 
of  the  property  therein  shall  be  ascertained  as  pre- 
scribed in  that  portion  of  this  article  relating  to 
the  condemnation  of  private  property  for  publio  use: 
and  provided  further,  that  whenever  any  nublic  square, 
street,  avenue  or  alley,  or  other  highway,  shall  be 
vacated,  the  same  shall  revert  to  the  owners  of  the 
adjacent  lots  in  proportion  as  it  was  taken  from  them; 
and  when  the  grade  of  any  street  or  alley  shall  have 
been  once  established  by  ordinance,  it  shall  not  be 
lawful  to  ohange  such  grade  without  making  compensa- 
tion to  all  persons  owning  real  estate  on  such  street 
or  square,  avenue,  alley  or  other  highway,  who  may 
be  damaged  by  such  change  of  grade,  to  be  determined 
and  governed  in  all  respects,  with  reference  to  bene- 
fit and  damages,  as  is  provided  in  this  article." 

This  statute  gave  the  Board  of  Aldermen  the  power  to  vaoate 
the  street  for  travel,  but  their  action  in  vacating  the  street 
for  travel  did  not  assume  to  abandon  nor  did  it  abandon  the 
vested  right  in  the  city  to  the  easement  of  maintaining  the 
storm  sewer  in  question.  The  mere  vaoating  of  the  street  for 
travel  purposes  did  not  operate  to  abandon  the  storm  sewer 
or  the  easement  held  by  the  oity  to  maintain  and  operate  the 
same.  It  remained  open  and  apparent  to  all,  and  has  been  con- 
tinueously  used  as  a publio  drain  since  the  vacation  of  the 
street,  all  of  whioh  constitutes  persuasive  evidence  that  the 
city  had  no  intention  of  abandoning  its  easement  in  the  storm 
sewer.  On  the  question  of  what  does  and  what  does  not  consti- 
tute abandonment  of  an  easement  Corpus  Juris,  Volume  19,  page 
941,  Section  149,  has  this  to  say: 

"A  party  entitled  to  a right  of  way  or  other  mere 
easement  in  the  land  of  another  may  abandon  and  ex- 
tinguish such  right  by  acts  in  pais  and  without  deed 
or  other  instrument  in  writing.^  This  he  may  do  with- 
out responsibility  of  any  sort  and  without  consult- 
ing the  grantor  where  the  easemBnt  was  created  by 
grant.  The  fact  that  the  easement  is  oreated  by  sta- 
tute does  not  affect  the  operation  of  the  rule.  Or- 
dinarily the  question  of  abandonment  is  purely  one 
of  intention.  The  acta  relied  on  as  evidencing  this 
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Intent  to  abandon  must  be  of  an  unequivocal  and  de- 
cisive character.  Whether  a party  has  abandoned  his 
right  to  an  easement  is  a question  of  fact  for  the 
determination  of  the  Jury,  and  is  never  a question 
of  law  for  the  court  to  determine.  An  abandonment 
is  to  be  more  readily  presumed  where  the  easement 
is  granted  for  the  public  benefit  than  where  it  is 
held  for  private  use,  otherwise  an  inactive  corpor- 
ation might  deprive  the  public  of  useful  and  bene- 
ficial improvements. 

"Abandonment  of  part  of  a right  of  way,  the  remainder 
of  the  right  of  way  being  still  used  as  contemplated 
in  the  grant  oreating  the  right,  will  not  extinguish, 
the  entire  right  of  way,  but  only  so  muoh  of  it  as 
has  been  abandoned." 

Hence,  it  may  well  be  held  that  the  vacation  of  the  street 
for  travel  purposes  by  the  city  did  not  operate  to  abandon  its 
easement  in  the  ground  formerly,  constituting  the  public  street 
for  storm  sewer  purposes. 

All  persons  who  participated  in  the  construction  of  the 
storm  sewer  in  question  in  said  First  Street  and  all  persons 
who  may  have  acquired  abutting  property  from  them,  or  who 
claim  under  them,  with  notice  of  the  storm  sewer  are  now  es- 
topped to  deny  the  right  of  the  oity  to  continue  to  maintain 
the  same  on  that  part  of  the  abutting  lots  which  formerely 
constituted  part  of  the  street  after  the  street  was  vacated. 

The  doctrine  of  equitable  estoppel  or  estoppe).  in  pais  applies 
to  the  oase.  The  matter  of  the  construction  of  the  improvement 
was  taken  up  with  the  property  owners  served  by  the  sewer  and 
discussed  with  them,  and  they  agreed  to  participate  and  did 
participate  in  making  the  improvement  by  dividing  the  oost  there- 
of with  the  oity.  ThereuT>on,  in  1922  the  city  constructed  the 
storm  sewer  in  the  street.  They  stood  by  all  these  years — 
more  than  ten  years—  prior  to  the  vacating  of  the  street  in 
1938,  and  until  the  oity  had  acquired  a vested  right  in  the 
land  by  prescriptive  use  as  a public  easement,  and  for  a per- 
iod of  six  years  after  the  vacating  of  the  street  in  1938  with 
out  protest.  Having  thus  participated  in  making  the  improve- 
ments and  having  acquiesoed  in  its  location  and  maintenance 
by  the  city  they  are  estopped  to.  claim  now  that*  the' ftity  lost 
its  easement  in  the  ground  for  storm  sewer  purposes  by  vaoat- 
ing  the  street  for  travel.  On  this  proposition  Corpus  Juris, 
Volume  21,  pages  1160,  1161,  1162,  Seotion  163  says: 
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'One  who  with  knowledge  of  the  facts  and  without 
objection  suffers  another  to  make  improvements  or 
expenditures  on,  or  In  connection  with,  his  property, 
or  In  derogation  of  his  rights  under  a claim  of  ti- 
tle or  right,  will  be  estopped  to  deny  such  title 
or  right  to  the  prejudice  of  that  other  who  has  aoted 
In  reliance  on  and  been  misled  by  his  conduct;  and 
a fortiori  Is  applicable  where  the  party  against  whom 
the  estoppel  Is  claimed  not  only  makes  no  objection 
but  assists  in  making  the  Improvements.  The  estop- 
pel may  arise,  even  though  the  period  of  acquiescence 
is  very  short.*  **********  ******** 

This  question  has  often  been  before  our  Supreme  Court. 

In  the  oase  of  Dodd  v.  The  St.  Louis  & Hannibal  Railway  Com- 
pany, 108  Ho.  581,  1c.  585  the  Court  held: 

"The  verdict  was  for  tho  defendant,  and  it  is  now 
assigned  for  error  that  the  court  misdireoted  the 
jury  by  telling  them  that,  if  plaintiff  and  those 
from  whom  he  derived  title  acquiesced  In  the  build- 
ing of  the  railroad  on  said  land,  he  could  not  re- 
cover. 

"It  is  well  settled  In  Missouri  that  ejeotment  will 
lie  where  a railway  company  builds  Its  road  ovor  land 
to  which  it  has  aoqulred  no  requisite  title  by  con- 
demnation or  conveyance  or  license,  express  or  im- 
plied.* * * * 

% 

"And  it  is  equally  well  settled  that  a party,  who, 
with  full  knowledge,  stands  by  and  permits  a com- 
pany to  expend  large  sums  of  money  in  the  construc- 
tion of  a railroad  through  his  land  without  objection, 
forfeits  his  right  of  ejeotment.*  * * *This  right 
is  forfeited  by  virtue  of  the  application  of  the 
doctrine  of  estoppel  an  well  ao  the  intervention  of 
public  interests.*  **************  ** 

In  the  oase  of  Collins  v.  Rogers,  63,  Mb.  515,  l.c.  516, 
our  Supreme  Court  on  this  question,  said: 

"We  think  the  proof  amnle  to  show  that  a mistake 
was  made  in  the  conveyance  executed  by  plaintiff 
to  his  brother,  James  H.  Collins.  In  addition  to 
that,  plaintiff  aoted  as  the  agent  of  his  brother 
in  effecting  the  trade  with  Barlow,  sent  the  deed 
on  to  Illinois  to  his  brother  to  have  it  executed, 
and  represented  that  his  brother  had  the  title. 
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and  afterwards  delivered  the  deed  obtained  from  his 
brother,  and  fecelved  the  money  for  the  land.  More- 
over, plaintiff  stood  silently  by  for  years,  while 
defendant.  In  good  faith,  has  made  valuable  and  last- 
ing Improvements  on  the  disputed  premises, 

"Taking  into  consideration  all  the  foregoing  cir- 
cumstances, we  feel  no  hesitancy  In  affirming  the 
Judgment  of  the  trial  court." 

In  the  case  of  Miller  k Lux  v.  Land  Company,  99  Pao.  179, 
a California  case,  the  plaintiff,  a corporation,  and  the  de- 
fendant, a land  company,  had  agreed  that  plaintiff  should 
oonstruot  a canal  and  oanal  gate  leading  from  a reeervior 
of  water  controlled  by  defendant  to  lands  of  plaintiff.  Plain- 
tiff constructed  the  canal  and  gate  and  was  invited  and  en- 
couraged to  do  so  by  the  defendant,  and  defendant  saw  the  work 
going  on  until  the  same  was  finished,  and  saw  plaintiff  using 
the  canal  and  gate  to  convey  water  to  plaintiff* e land  for 
several  years.  Defendant  built  a dam  aoross  the  oanal  which 
destroyed  plaintiff’s  use  thereof.  Plaintiff  sued  and  had  Judg- 
ment in  the  lower  court.  Defendant  appealed.  The  Supreme 
Court  of  California,  p.  380in  affirming  the  oase,  said: 

"From  another  point  of  view  the  complaint  is  equally 
Impregnable  against  attack  upon  demurrer.  The  alle- 
gations above  quoted,  with  others  whioh  the  conolaint 
oon tains,  may  be  treated,  and  they  are  sufficient 
when  so  treated,  as  a pleading  of  estoppel  in  pais. 

The  findings  in  support  of  those  allegations  estab- 
lish that  the  defendant,  knowing  the  purpose  and 
nature  of  tho  work  about  to  be  done  by  nlaintiff's 
grantor,  assented  to,  aided  and  encouraged  him  in, 
the  performance  of  this  work,  upon  whioh  was  expended 
a considerable  sum  of  money.  Here  are  clearly  pre- 
sent all  facts  necessary  to  establish  such  an  estop- 
pel, And  thus,  by  this  estoppel,  defendant  is  for- 
bidden to  deny  the  granting  of  the  parol  license. 

The  evidence  is  sufficient  to  support  these  findings," 

The  oase  of  Klowlatkowski  v.  Duluth  Superior  Dredging  Co. 
167  N.  V?.  970  (Mich.)  was  a case  where  the  defendant.  Dredging 
Co.,  deposited  materials  such  as  sand,  silt,  and  gravel  dredged 
from  a river  on  the  lands  of  plaintiff  to  his  damage  as  he 
claimed • He  sued  and  had  judgment  in  the  lower  court.  On 
appeal,  the  Supreme  Court  of  Miohigan  in  revising  the  case. 


Mr.  Peroy  ’V.  Gullio 


- 18  - 


September  11,  1944 


l.e.  972  (2d)  said: 

"It  v/as  the  contention  of  defondant  at  the  trial 
nd  the  testimony  tended  to  support  it  that  Mr.  Lin- 
ton, as  trustee  for  the  Saginaw  board  of  trade,  at- 
tempted to  secure  from  plaintiff  the  right  of  way 
across  his  land  for  the  boulovard;  that  plaintiff 
refused  to  sell,  but  suggested  a trade  or  exchange 
might  bo  made  for  other  land  in  the  Yioinlty;  that 
plaintiff  did,  however,  give  Mr.  Linton  oermiasion 
to  make  the  denosit  on  his  land,  and  the  inference 
from  the  testimony  is  that  the  question  of  trade  or 
exohange  wo  >ld  be  taken  uo  later;  that  plaintiff  was 
there  every  day  while  the  forms  were  being  constructed 
on  his  land  to  hold  the  dredged  materials  in  place; and 
that  nlaintiff  gave  some  assistance  in  that  work, 
and  that  he  entered  no  orotost  during  the  time,  and 
neither  did  he  object  during  the  seven  days  the 
dredging  was  being  done.  Under  those  circumstances, 
defendant  claims  that  it  had  the  right  to  take  the 
judgment  of  the  jury  as  to  whether  olaintiff  acqulesoed 
in  the  work  while  it  was  going  forward,  and  that 
they  should  have  been  instructod  that  if  he  did  so 
acquieeoe  ho  could  not  now  be  heard  to  say  that  de- 
fendant was  guilty  of  a trespass. 

"It  Is  nearly  always  iffioult  to  say  whether  the 
dootrine  of  equitable  estoppel  should  be  applied  to 
a given  state  of  facts.  It  appears  to  me,  however, 
in  the  case  under  consideration  that  if  the  Jury  were 
impressed  with  the  foregoing  testimony  they  would 
be  Justified  in  finding  that  plaintiff  so  far  ac- 
quiesced in  the  work  as  to  preolude  him  from  claim- 
ing that  defendant  was  guilty  of  a trespass  in  mak- 
ing the  deposit  on  his  land.  But  it  is  urged  that 
mere  silence  will  not  preclude  him.  This  undoubtedly 
is  true,  but  if  defendant* s tostimony  is  to  be  beli- 
eved, there  was  something  more  than  mere  silence. 

The  olaintiff  not  only  refrained  from  making  any  ob- 
jection, but  assisted  in  erecting  some  of  the  forms. 

He  admitted,  upon  cross-examination,  that  he  saw  the 
forms  on  the  Tyler  nlaoe  immediately  north  of  him, 
and  saw  the  dredged  materials  go  into  them  before 
the  work  was  undertaken  on  his  premises.  He  made 
no  protest  then,  nor  did  he  nrotest  while  the  opera- 
tions were  going  on  on  his  oreraises.  Not  only  by 
hie  silence,  but  by  his  act,  did  he  give  credence 
to  the  tulk  which  defendant  understood  that  he  had 
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had  with  Mr.  Linton.  I am  of  the  opinion  that  these 
facts  call  for  the  application  of  the  doctrine  of 
estoppel  in  pais,  and  this  view  is  supported  by  the 
reoent  oninion  of  Lr.  Justice  Kuhn,  in  Morrison  v« 
fllectfic  Light,  etc.,  Co.,  181  Mich,  624,  146  N.  W. 

354. * * * *The  failure  to  give  this  request  was  pre- 
judicial error. M 

It  must,  therefore,  be  held  that  the  property  owners  who 
partioioated  in  the  construction  of  the  storm  sewer  in  question, 
by  paying  a part  of  the  cost  thereof,  and  those  who  aoquiesced 
in  its  use  and  maintenance  by  the  city  thereafter,  as  well  as 
all  Durohasevs  who  may  have  acquired  any  of  such  land  with 
either  actual  or  constructive  notico  of  the  use  of  the  some 
for  a storm  sewer  easement  by  the  city  are  estopped  to  deny 
the  oltv's  right  now  to  the  easement.  /hat  constitutes  notioe 
and  sufficient  notice  in  such  oa^es  is  contained  in  the  text 
of  19  Corpus  Juris,  Lections  145  one  146,  pages  939  and  940: 

"One  who  purchases  land  with  notioe,  actual  or  con- 
structive, that  it  is  burdened  with  an  existing  ease- 
ment takes  the  estate  subject  to  the  easement,  and 
will  be  restrained  from  doing  any  acts  which  will 
Interfere  with  the  benefit  and  enjoyment  of  the  ease- 
ment to  the  full  extent  to  which  the  party  having 
a right  thereto,  who  has  not  parted  with  or  impaired 
the  same,  was  entitled  at  the  time  when  suoh  mr- 
ohaser  bought.  He  has  no  greater  right  than  his 
grantor  to  prevent  or  obstruct  the  use  of  the  ease- 
ment. The  rule  applies  whether  the  sale  Is  voluntary 
or  involuntary.  Frequent  applications  of  the  rule 
are  found  in  the  case  of  private  rights  of  way,  stair- 
ways, and  water  rights. 

"Notice  of  an  easement  may  be  imputed  to  the  pur- 
chaser by  a properly  recorded  instrument  in  which 
the  easement  is  granted.  And  where  the  use  of  the 
easement  is  open  and  visible,  the  Purchaser  of  the 
servient  tenement  will  also  be  charged  with  notice, 
and  that  too  although  the  easement  was  created  by 
a grant  which  was  never  recorded.  Nevertheless  the 
purchaser  of  property  may  assume  that  no  epsements 
uVe  attached  to  the  property  purchased  which  are 
. not  of  record  except  those  wnioh  are  open  and  visible, 
and  he  cannot  otherwise  be  bound  with  notioe.  There 
should  be  suoh  a connection  between  the  use  and  the 
thing  as  to  suggest  to  the  purchaser  that  the  one 
estate  is  servient  to  the  other." 
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COIICLUSIOK 


Considering  the  facts  stated  In  the  request  for  an  opin- 
ion herein,  and  applying  the  text  law  and  decisions  of  the 
oourts,  in  the  authorities  and  oases  cited  and  quoted,  to  suoh 
faots  and  conditions  involved,  it  is  the  opinion  of  this  de- 
partment that  the  City  of  Thayer  had  a vested  right  as  a per- 
petual easement  in  the  ground  formerly  constituting  First 
Street  in  said  city  to  use  the  same  for  storm  sewer  purposes, 
notwithstanding  said  street  was  vacated  In  1333,  and  that  said 
oity  oan  not  be  oompelled  by  any  abutting  property  owners  to 
remove  said  storm  sewer  or  compel  the  discontinuance  of  any 
use  thereof  as  an  easement  in  the  ground  formerly  used  as  a 
port  of  said  first  Street. 


Respectfully  submitted. 


0E0BGI2  .7.  CBOWLKT, 
Assistant  Attorney  General 


APPROVED  s 


goY  Tcm^iar" 

Attorney  General 
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CITY  Ai<D  AIRPORTS:  West  Plains  may  lease  an 

airport  under  Section  15122, 
Revised  Statutes  1939* 


October  10,  1944 


Honorable  H.  J.  Griffin 

Attorney  at  Law 

V,est  Plains,  Missouri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  under  date  of  October  5,  1944,  which  request  reads 
as  follows* 

•mil  you  please  give  me  your  opinion 
on  Section  15125  of  Session  Acts  of 
1943,  with  the  following  questions  in- 
volved therein* 

"The  City  of  West  Plains  through  its 
proper  officers  desires  to  enter  into 
an  easement,  lease  or  use  under  said 
section  for  airport  purposes.  The  City 
has  in  mind  an  easement,  lease  or  use 
for  the  term  of  ten  years,  paying  there- 
for the  sum  of  one  thousand  dollars 
(£1,000.00)  per  year,  with  an  option  to 
purchase  at  any  time  during  said  terra 
at  a stipulated  sum.  There  is  no  question 
involved  as  to  the  reauired  funds. 

"Could  the  City  legally  execute  this  ease- 
ment, lease  or  use  under  said  Section  15125 
of  1943  Session  Acts  under  the  above  cir- 
cumstances? 

"This  is  a very  important  matter  to  the 
parties  interested  and  all  parties  concerned 
are  anxious  to  know  about  this  at  your  ear- 
liest convenience.  The  owner  of  the  real 
estate  is  insisting  that  this  be  settled  at 
once.  The  City  Council  is  very  anxious  to 
take  this  queetion  up  at  its  next  reguler 
meeting  to  be  held  Tuesday  evening,  October 
10th.  This  is  the  subject  the  writer  called 
your  office  about  this  afternoon." 
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You  state  there  Is  no  question  involved  as  to  the  re- 
quired funds,  so  we  are  asstuning  that  the  raising  of  money 
for  this  proposed  lease  will  not  violate  any  limitations 
prescribed  in  the  statutes  or  constitution  of  this  State* 

Section  15125,  Laws  of  1943,  page  326,  repealed  this 
same  section  of  the  Revised  Statutes  1939,  and  authorized 
any  city  to  not  only  acquire,  by  purchase,  property  for  an 
airport  or  landing  field,  or  an  addition  thereto,  but  if 
necessary  the  city  may  now  condemn  such  property  and  further 
prescribe  the  manner  of  such  procedure. 

Section  15125,  Laws  of  1943,  further  defines  property, 
which  was  not  defined  in  the  Revised  Statutes  1939,  Property 
is  now  defined  as  any  real  and  personal  property  whether 
publicly  or  privately  owned,  or  any  easement  or  use  therein. 
Section  15125,  Laws  of  1943,  further  granted  the  additional 
authority  to  purchase  or  condemn  publicly  owned  property. 

In  defining  property,  by  using  the  words  "easement  or  use 
therein,”  we  think  the  Legislature  intended  to  include 
electric  lines,  telephone  lines,  water  mains,  roads,  etc. 
Section  15125,  Laws  of  1943,  page  326,  is  as  follows: 

”Any  county,  oity  or  city  under  special 
charter  shall  have  the  power  to  acquire 
by  purchase,  property  for  an  airport  or 
landing  fiald  or  addition  thereto,  and 
if  unable  to  agree  with  the  owners  on 
the  terms  thereof,  may  acquire  such  prop- 
erty by  condemnation  in  the  manner  pro- 
vided by  law  under  which  such  county  or 
city  is  authorized  to  acquire  real  property 
for  public  purposes,  or  if  there  be  no  such 
law,  then  in  the  same  manner  as  is  now 
provided  by  law  for  the  condemnation  of 
property  by  any  railroad  corporation, 

"The  term  * property*  as  used  in  this  sec- 
tion shall  mean  and  include  any  real  and 
personal  property  whether  privately  or 
publicly  owned  or  any  easement  or  use 
therein,  including,  but  not  by  way  of  limi- 
tation, property  owned  by  school  districts, 
water  districts,  fire  districts,  road 
districts,  sewer  districts,  drainage  districts, 
levee  districts,  railroads,  and  property  both 
real  and  personal  owned  by  any  other  corpora- 
tion and  shall  include  churches,  graveyards, 
graveyard  associations,  parks,  private  roads, 
bridges,  culverts,  pipe  lines,  water  lines, 
water  reservoirs  or  storage  tanks,  canals, 
ditches,  and  levees,  railroads  or  other  rights 
of  way,  streetcar  or  traction  lines  and  tracks. 
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telegraph,  telephone  and  power  lines, 
poles  and  conduits  *nd  including  state 
roads  or  roads  under  the  jurisdiction 
of  the  State  Highway  Commission.  The 
purchase  price  or  the  award  of  compensa- 
tion or  damages  for  the  taking  of  any 
real  or  personal  property  or  any  easement 
or  use  therein  acquired  for  an  airport  or 
a landing  field  or  any  addition  thereto 
may  be  paid  for  wholly  or  in  part  from  the 
proceeds  of  the  sale  of  bonds  of  such  county, 
city  or  city  under  special  charter  as  the 
Governmental  or  legislative  body  of  such 
county,  city  or  oity  under  special  charter 
shall  determine,  subject,  however,  to  the 
adoption  of  a proposition  therefor  at  any 
eleotion  to  be  held  in  suoh  county,  city  or 
city  under  special  charter  for  suoh  purpose; 
also  to  permit  said  municipality  or  munici- 
palities mentioned  in  this  section  to  issue 
revenue  bonds  for  said  above  mentioned  purpose 
on  authority  of  the  governing  body  of  said 
municipality;  Provided,  that  no  airport  or 
landing  field  shall  be  established  or  located 
in  any  county,  city  or  oity  under  special 
charter  in  violation  of  any  plan  or  master 
airport  plan  or  zoning  regulation  restricting 
the  looation  of  an  airport  or  landing  field 
adopted  by  the  planning  commission  of  any  such 
county,  oity  or  city  under  special  charter." 


When  a city  only  contemplates  leasing  an  airport,  suoh 
authority  to  lease  airports  or  landing  fields  is  derived  from 
Section  15122,  Revised  Statutes  1939,  which  reads  as  follows t 

"The  local  legislative  body  of  any  oity, 
including  oities  under  special  chapter, 
village  or  town  in  this  state  is  hereby 
authorized  to  acquire,  by  purchase  or 
gift,  establish,  construct,  own,  control, 
lease,  equip,  improve,  maintain,  operate, 
and  regulate,  in  whole  or  in  part,  alone  or 
jointly  or  oonourrently  with  others,  airports 
or  landing  fields  for  the  use  of  airplanes 
and  other  aircraft  either  within  or  without 
the  limits  of  suoh  oities,  villages,  or  town, 
and  may  use  for  such  purpose  or  purposes  any 
property  suitable  therefor  that  is  now  or  may 
at  any  time  hereafter  be  owned  or  controlled 
by  suoh  oity,  village,  or  town." 


It  is  a well  established  principle  of  law  that  where  a 
statute  is  plain  and  unambiguous  there  is  no  room  for  construc- 
tion, and  technical  rules  for  interpretation  should  be  rejected. 
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In  State  v.  Shain,  106  S.W.  (2d)  898,  l.o.  899,  900,  the  court 

said  i 


" * * * The  cardinal  rule  to  bo  followed 
in  the  construction  of  statutes  is  to 
arrive  at  the  legislative  intent.  'Rules 
for  the  interpretation  of  statutes  are 
only  intended  to  aid  in  ascertaining  the 
legislative  intent,  "ana  not  for  the  pur- 
pose of  controlling  the  intention  or  of 
confining  the  operation  of  the  statute 
within  narrower  limits  than  was  intended 
by  the  lawmaker.”  Sutherland  on  Statutory 
Const.,  Sec.  279.  If  the  Intention  is 
clearly  expressed,  and  the  language  used 
is  without  ambiguity,  all  technical  rules 
of  interpretation  should  be  rejected.'" 

Therefore,  it  is  the  opinion  of  this  department  that 
Section  15125,  Laws  of  Missouri  1945,  merely  gives  cities 
additional  authority  for  obtaining  airports,  landing  fields, 
easements  and  uses;  that  it  did  not  in  any  manner  repeal 
Section  15122,  Revised  Statutes  1959)  that  under  Section 
15122,  Revised  Statutes  1939,  any  city  is  specifically  author- 
ised to  lease  airports  or  landing  fields.  Therefore,  in  view 
of  Section  15122,  supra,  it  is  the  opinion  of  this  department 
that  tho  city  of  We at  Plains  may  lease  an  airport  as  proposed 
in  your  request. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED* 


7AS2"6.  TliuTXO 

Acting  Attorney  General 
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COUNTY  COURTS 
REGISTRARS 


County  Court  should  not  pay  for 
supplies  for  the  Registrar  of 
Vital  Statistics. 


January  19,  1944 


Honorable  Leo  J • Harned 
Prosecuting  Attorney,  Pettis  County 
Sedalia,  Missouri 
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Dear  Sir* 


Wo  have  your  opinion  request  of  January  17, 
1944,  which  reads  as  follows: 

"Will  you  please  Inform  me  whether  or  not 
the  ( ounty  Court  of  Pettis  County  should 
furnish  supplies,  particularly  stamps 
and  stationery,  to  the  Registrar  of  Vital 
Statistics  of  Pettis  County?" 

The  statute  providing  for  fees  tor  local 
registrars  is  section  9780,  R.  S.  Missouri,  1939. 
It  is  in  part  as  follows: 


"Each  local  registrar  shall  be  entitled 
to  be  paid  the  sum  cf  twenty-five  cents 
for  each  birth  and  death  certificate 
propez'ly  and  completely  made  out  and 
registered  with  him,  end  correctly  cop- 
ied and  duly  returned  by  him  to  the 
state  registrar,  as  required  by  this 
article,  and  in  case  no  births  or  deaths 
were  registered  during  any  month,  the 
local  registrar  shall  be  entitled  to  be 
paid  the  sum  of  twenty-five  cents  for 
each  report  made  to  that  effect,  promptly 
made  in  accordance  with  this  article. 
i-he  amounts  of  money  due  and  payable  to  the 
registrars  under  the  provisions  of  this 
section  shall  be  certified  to  the  county 
courts,  which  courts  shall  pay  the  same 
by  warrant  drawn  upon  the  county  treasurer 
and  payable  out  of  the  contingent  fund 
of  the  county.#  # #" 


The  statute  providing  for  the  office  is 
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section  9763,  R.  S.  tio.  1939,  which  In  part  reads 
a?  follows: 

"V<ithin  ninety  days  after  the  taking 
effect  of  this  article,  or  as  soon 
thereafter  rs  possible,  the  state  board 
of  health  shall  appoint  a local  registrar 
of~ vital  statistics  for  each  registration 
Ilstrict  in  the  stateT  The  term  of  office 
of  local  registrars,  appointed  by  said 
board,  shall  be  for  lour  years,  beginning 
with  the  first  day  of  January  of  the  year 
in  which  this  article  shall  take  effect, 
and  their  successors  shall  be  appointed 
at  least  ten  days  before  the  expiration 
of  their  terms  of  oflice;  * * 

Provided,  that  all  sub-registrars  shall 
be  subject  to  zho  supervision  and  control 
of  the  state  registrar,  and  may  be  by  him 
removed  for  neglect  or  failure  to  perform 
their  duties  in  accordance  with  the  pro- 
visions of  this  article  or  the  rules  and 
regulations  of  the  state  registrar,  and 
they  shall  be  liable  to  the  same  penalties 
for  neglect  of  duties  as  the  local  regis- 
trar; * > *"  (Underscoring  ours.) 

A registrar  was  expecially  hold  to  be  a state 
officer  in  the  case  of  State  ex  inf*  McKittrick  v* 
I>angston,  U4  S.  If.  (2d)  151,  l.c.  132,  in  the 
following  words: 

"There  is  no  shewing  that  John  W*  Lil- 
lians has  ever  qualified  as  local 
registrar  of  vital  statistics  for  the 
registration  district  above  mentioned. 

Under  the  previsions  of  Article  2 of  chapter  52 
of  the  Revised  Statutes  cf  Missouri,  1929, 
(section  9040  et  seq. (Mo.  St.  Ann.  Sec.  9040 
et  seq.  p.  4186  et  seq*),  which  provide  for  the 
appointment  of  local  registrars  of  vital  sta- 
tistics, it  is  clear  that  such  officials 
are  appointive  state  officers.  State  ex  rel.  V. 
Bus,  135  ■ 4 o . 325,  loc*  Cit*  333,  36  S.  • 636, 

33  L.  R.  A.  616;  State  ex  inf.  v.  Fasse,  189 
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Mo.  532,  88  S.  Y.'.  1;  State  ex  rel. 
v.  Caldwell,  310  Mo.  397,  276  S.  W.  631; 

State  ex  inf.  V.  Allen,  316  Mo.  754,  755,  291 
S.  W.  454.  As  John  W.  Williams  was  appointed 
to  an  office  ’under  the  authority  of  this  state,* 
it  became  constitutional  prerequisite  to  his 
entering  upon  the  duties  of  his  office  that 
he  comply  with  the  requirements  of  section 
6 of  article  14  of  the  Constitution  of  Mis- 
souri which  ordains  that  * all  officers, 
both  civil  and  military,  under  the  authority 
of  this  state,  shall,  before  entering  on  the 
duties  of  their  respective  offices,  take  and 
subscribe  an  oath,  or  affirmation,  to  support 
the  Constitution  of  the  United  States  and 
of  this  state,  and  to  demean  themselves  faith- 
fully in  office.’  * * >”  (Underscoring  ours.) 


Section  9730,  R.  S.  Mo.,  1939,  sets  out  the  duties 
of  the  state  board  of  health  relative  to  vital  sta- 
tistics and  provides  as  follows: 

"It  shall  be  the  duty  of  the  state 
board  of  health  to  have  charge  of  the 
state  system  of  registration  of  births 
and  deaths;  to  prepare  the  necessary 
methods,  forms  and  blanks  for  obtaining 
and  r esorving  such  records,  and  to 
insure  the  faithful  registration  of  the  same 
in  the  registration  district  and  in  the 
central  bureau  of  vital  statistics  at  the 
capital  of  the  state.  The  said  board 
shall  be  charged  with  the  uniform  and 
thorough  enforcement  of  the  law  throughout  the 
state,  and  shall  from  time  to  time  promulgate 
any  additional  forms  and  amendments  that  may 
he  necessary  for  this  purpose.” 

In  the  case  of  Smith  v.  Pettis  County,  345  Mo., 

839  1.  c.  844,  wherein  the  question  of  the  right  of 
a public  official  to  compensation  was  discussed,  the 
court  said: 

"The  rule  is  established  that  the  right  of 
a public  official  to  compensation  must  oe  founded 
on  a statute.  It  is  equally  established  that 
such  a statute  is  strictly  construed  against 
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the  of 1 1 cer • ( N odaway  County  v.  Kidder,  344  Mo. 
795,  129  S.  W.  (2d)  857;  Ward  v.  Christian 
County,  341  Vo.  1115,  111S.  W.  (2d)  182.)  * > *" 


CONCLUSION . 


In  view  of  the  Court *s  decision  in  the  case  of 
Smith  v.  Pei t Is  County,  supra,  it  is  the  opinion  of 
this  office  that  the  county  Court  of  Pettis  County 
should  only  be  charged  with  the  fee  provided  for 
in  section  9780,  R.  S.  Ho.  1939,  and  that  as  to  the 
furnishing  of  supplies,  stationery,  postage  ehc., 
the  State  Board  of  Health  is  specifically  charged 
with  that  duty  under  section  9760;  R.  S.  Missouri, 
1939. 


Respectfully  submitted 


GAYLORD  WILKINS 
Assistant  Attor.iey  General 


APPROVED  r 


R6Y  McVITTRICK 
Attorney  General 
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HABITUAL  C RIM IK An  ACT:  For  prosecution  under  Habitual  Criminal 

Act  it  is  only  required  that  previous 
crime  be  punishable  by  imprisonment  in 
the  penitentiary. 


February  0,  1944 


Hon.  Leo  J.  Earned 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 
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hear  Sir: 


This  1b  to  acknowledge  receipt  of  your  letter  in 
which  you  request  the  opinion  of  this  department  on  two 
questions  therein  submitted,  -^our  letter  is  as  follows: 


"Section  4B54,  R.  S,  1939,  provides 
that  if  a subsequent  offense  with  which 
a defendant  is  cliarged  be  such  that  upon 
a first  conviction  defendant  would  be 
punished  by  Imprisonment  for  a limited 
term  of  years,  then  such  person  sliall  be 
punished  by  imprisonment  in  the  peniten- 
tiary for  the  longest  term  prescribed 
upon  a conviction  for  such  first  offense. 

"My  problem  upon  which  I -would  like  to 
have  your  opinion  is  whether  or  not  such 
statutory  provision  applies  to  offenses 
such  as  a violation  of  the  motor  vehlole 
act,  which  may  be  punished  by  a maximum 
of  twenty-five  years  in  the  penitentiary 
but  yet  grades  down  to  a fine  and  jail 
sentence . 

"In  State  v.  English,  274  S.  W.  474,  l.o. 
the  3upreme  Court  said:  f The  section 
under  which  the  defendant  v/as  charged 
providos  that  If  one  has  been  convicted 
and  has  served  a term  In  the  penitentiary 
his  punishment  for  the  second  offense  aliall 
be  the  longest  term  prescribed  for  such  con- 
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victlon  as  If  It  were  the  first  offense.’ 

You  will  note  that  the  -statute  quoted 
refers  to  a punishment  T'oy  imprisonment 
for  a limited  term  of  years’ . If  the  de- 
fendant were  charged,  we  will  say,  with 
grand  larceny  which  has  a punislanent  of 
from  two  to  five  years  in  the  penitentiary, 
then,  of  course,  the  punishment  v/ould  be 
five  year 3 in  the  penitentiary,  but  I am 
not  sure  whether  the  provision  of  the  stat- 
ute apply  to  a case  as  above  mentioned,  such 
as  stealing  a motor  vohiole,  where  the  pun- 
ishment grades  down  from  a term  In  the  peni- 
tentiary to  a fine  and  jail  sentence.  It  is 
on  this  point  I would  appreciate  your  opin- 
ion and  ruling.  There  are,  of  course,  some 
decisions  which  seem  to  indicate  that  even 
In  a case  like  the  one  mentioned  for  motor 
car  theft,  that  under  this  habitual  criminal 
act,  the  punishment  shall  be  the  maximum 
provided.  In  the  penitentiary,  but  It  does 
seem  that  that  holding  and  the  holding  set 
out  in  State  v.  English  Is  not  In  accordance 
with  the  express  provisions  of  the  statute. 

"Another  thing  that  I would  like  to  liave 
your  opinion  upon.  Is  this:  Does  the  Sec- 
tion 4854  apply  in  the  case  where  the  defen- 
dant was  convicted  of  an  offense  punishable 
by  imprisonment  in  the  penitentiary  and  yet 
the  defendant  wa3  never  Incarcerated  in  the 
penitentiary  or  even  the  Jail,  but  assessed 
a fine  and  complied  with  that  sentence, 
namely,  paid  a fine  and  costs.  Of  course, 
under  State  v.  Marshall,  34  S.  W.  (2d)  29, 
the  Supreme  Court  has  held  that  the  Section 
4854  applies  to  offenses  punishable  by  im- 
prisonment in  the  penitentiary,  although  the 
defendant  was  actually  imprisoned  in  a work 
house . 

"It  would  seem  that  the  same  reasoning  would 
apply  where  the  defendant  was  convicted,  say 
for  felonious  assault,  under  Section  4439, 
which  carries  punishment  by  imprisonment  In 
the  penitentiary  not  exceeding  five  years  or 
In  Jail  or  a fine. 

"I  would  appreciate  your  writing  me  relative 
to  the  above." 
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ue  rostate  your  questions  as  we  understand  them. 

First.  Lay  a person  be  c -larged  under  the  habitual 
Criminal  Act,  Section  4C54,  R.  3.  ?!o.  1939,  where  the  first 
offense  for  which  ho  was  convicted  is  a -raded  folony.  For 
example,  a prosecution  under  the  Motor  Vehicle  Act,  where  tne 
maximum  penalty  is  twenty-five  years  and  the  punishment  and 
the  penalties  run  down  to  a fine  and  Jail  sentence. 

Second.  You  desire  to  know  whether  there  may  be  a pros- 
ecution under  the  Habitual  Criminal  Act,  Section  4B54,  supra, 
where  the  defendant  has  been  convicted  of  an  offense  and  only 
paid  a fine  and  was  not  incarcerated  in  a jail  or  pen itentiary, 
although  the  offense  was  punishable  by  imprisonment  in  the 
penitentiary. 

Le  thin!;  your  first  question  may  be  answered  by  wiiat  was 
said  by  the  Supreme  Court  in  State  v.  Marshall,  326  ho.  1141, 

34  S.  W.  29,  1.  c.  31: 

"While  It  is  alleged  In  tiio  information 
tiiat  the  defendant  wa3  punished,  for  his 
previous  offense  of  3toallng  a motor  ve- 
hicle, by  imprisonment  in  tlie  city  work- 
house of  the  city  of  St.  Louis,  said  of- 
fense was  1 -'’unlshable  by  imprisonment  in 
the  penitentiary,’  and  therefore  the  alle- 
gations of  tiie  information  are  clearly 
sufficient  to  invoue  the  provisions  of 
section  3702.  Lad  tiie  framers  of  this 
section  intended  that  it  should  apply 
only  to  persons  who  have  been  punished , 
for  a previous  offense,  by  imprisonment 
in  the  penitentiary,  undoubtedly  they 
would  have  said  so.  They  did  say,  in 
plain  and  unmistakable  language,  that  It 
should  apply  ’to  any  person  convicted  of 
any  offense  punishable  by  imprisonment  in 
the  penitentiary,’  and  it  cannot  be  con- 
strued otherwise.  ■>  ■ -<•  • "*  • * :•  :* 


'i'he  gist  oi  tia  quotation  from  the  above  case  is  tiiat 
all  that  is  necessary  Is  that  the  offense  be  ^nni 3 liable  by 
imprisonment  in  the  penitentiary  and  not  that  he  was  punished 
by  imprisonment  in  the  penitentiary.  The  liability  to  a pun- 
ishment in  the  penitentiary  is  all  that  the  statute  requires. 
What  was  said  by  the  court  In  State  v.  English,  274  S.  7»,  470, 
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was  criticized  In  the  Larsliall  case,  supra,  and  the  court  did 
not  follow  said  case,  saying  that  what  was  said  In  the  English 
case  wa3  obiter  dictum. 

Replying  then,  to  your  second  question  we  would  say  that 
it  is  not  necessary  tliat  the  defendant  be  actually  incarcerated 
in  a Jail  or  penitentiary,  in  order  to  be  prosecuted  under  the 
Habitual  Cr!m?.nal  Act.  It  is  necessary,  however,  tliat  it  be 
alleged  and  proven  in  a prosecution  under  the  Habitual  Criminal 
Act  that  he  has  been  convicted  of  a crime  punishable  by  impri- 
sonment in  the  penitentiary,  aiid  not  what  ho  actually  rocoived 
by  way  of  punishment. 

It  v/ill  be  observed,  upon  a reading  of  Lection  4C54, 
supra,  that  said  section  provides  that  ,fthe  person  convicted 
••  * shall  be  discharged,  either  upon  pardon  or  upon  compli- 
ance v/  1th  trie  sentence,”  of  a crime  punishable  by  imprisonment 
in  the  penitentiary. 


CONCLUSION 


It  is  our  opinion  that  a person  may  be  prosecuted  under 
the  Habitual  Criminal  Act  if  he  lias  previously  been  convicted 
and  shall  have  been  discharged,  either  upon  pardon  or  upon  com- 
pliance with  the  3enter.ce  although  the  penalties  under  the 
prior  conviction  scale  down  to  a fine  or  Jail  sontence,  if  trie 
offense  Is  punishable  by  imprisonment  in  the  penitentiary . 

And,  further.  It  Is  our  opinion  that  it  Is  not  essential 
tliat  the  defendant  be  actually  Incarcerated  In  a Jail  or  peni- 
tentiary to  be  subject  to  the  prov^  si  -.ns  of  the  Habitual  Crim- 
inal Act.  However,  he  must  bo  convicted  of  a crime  punisliable 
by  Imprisonment  In  the  penitent iary . 


Respectfully  submitted. 


COVELL  R.  HLtflTT 

APPROVED:  Assistant  Attorney-General 


KoY  corn's.:  ■ 

Attorney-General 
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TAXATION:  Dead  under  Jones-Munger  law  conveys  fee  simple  title, 
subject  only  to  certain  taxes. 


October  21,  1944 


I 


FILE 


Mr.  H.  H.  Harris,  Jr., 
oit^  Attorney 
Marshall,  Missouri 


hoar  Sir: 


e nave  your  letter  of  the  14th  in  which  you 
suitfait  the  followln;  for  our  opinion: 

"Our  City  Collector  has  auvertised 
for  sale  a piece  of  property  here 
in  town  to  be  sold  for  delinquent 
taxes  under  the  Jones -hunger  law  in 
November. 

"There  is  a life  estate  in  the 
property  with  remainder  in  foe  over 
to  several  parties,  some  of  whom  are 
living  at  union  own  addresses.  The 
collector  has  been  asked  several 
times  as  to  wnether  or  not  the 
purchaser  at  the  sale  gets  a certif- 
icate which  In  two  years  will  entitle 
him  to  a deed  for  the  life  estate  or 
to  the  foe.  He  asked  me  about  the 
matter  and  I do  not  seem  to  find  the 
answer  under  the  now  law.  Under  the 
old  law  (134  S •¥ . 2nd  62,  and  other 
cases)  if  the  life  tenant  and  the 
remaindermen  were  made  defendants 
in  the  suit  then  a fee  was  given. 

Sut  under  the  now  law  notice  is  given 
just  as  to  the  description  of  the 
tract  of  land,  sale  is  had,  certifi- 
cate issued  and  thereafter  a deed  by 
the  collector;  and  then  comes  the 
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suit  to  quiet  title  under  section 
11169,  Nothing  is  mentioned  in 
that  section  as  to  a fee  simple 
title  and  tne  section  lllbO,  states 
that  the  conveyance  shall  be  'prima 
facie  evidence  of  a good  and  valid 
title  in  fee  simple  in  the  grantee,' 
but  the  conveyance  Itself  reads  to 
mo  like  a quit-claim  deed.  And  I 
find  no  casos  on  this  point.” 

Vs  beliove  Section  11149,  R.  S,  Uo,  1939,  answers 
your  question,  That  section  provides  in  part  as  follows: 

"If  no  person  shall  redeem  the 
lands  sold  for  taxes  within  two  years 
from  the  sale,  at  the  expiration  there- 
of, and  on  production  of  certificate  of 
purcnase,  and.  in  case  the  certificate 
covers  only  a part  of  a tract  or  lot 
of  land,  then  accompanied  with  a survey 
or  description  of  such  part,  made  by 
the  county  surveyor,  the  collector  of 
the  county  in  which  the  sale  of  suoh 
lands  took  place  shall  execute  to  the 
purcliaser,  his  heirs  or  assigns,  in 
the  name  of  the  state,  a conveyance 
of  tne  real  estate  so  sola,  whlcn  shall 
vest  In  the  grantee  an  aosolute  estate 
in  ^08  simple,  subjocT,  however  to  all 
cTaims  thereon  for  unpaid  taxes  except 
such  unpaid  taxes  existing  at  time  of 
the  purchase  of  said  lands  and  the  lien 
for  which  taxes  was  inferior  to  the 
lien  for  taxes  for  which  saLd  tract  or 
lot  of  land  was  sold.  * * * * » * * ** 

Section  11150,  K,  S,  Ho.  1939,  provides  that  sucn 
need  by  the  collector  shall  be  prl aa  f ncio  evidence  of  a good 
ana  valid  title  in  fee  simple  in  tno  grant  to  of  said  deed. 

Our  Supremo  Court  in  the  case  of  Johnson  v,  McAboy,  169  S.  V?, 
(2d)  932,  934,  held  that  a purchaser  at  such  a tax  sale  could 
make  out  a prime  facie  case  in  court  by  the  production  of  a 
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tax  dead  from  the  collector.  The  for. a of  deed  set  out  in 
Section  11150,  supra.  Is  a fora  similar  to  tnat  used  In  a 
warranty  deed.  However,  there  would  be  no  way  to  enforce 
a warranty  against  the  collector,  so  that  the  deed.  In 
effect.  Is  a quit  claim  deed.  Novertholess , a fee  simple 
title  Is  conveyed  as  Is  often  done  by  a quit  claim  deed. 
Section  11149,  supra,  provides  that  the  deed  shall  convey 
a fee  simple  title,  and  the  form  of  the  deed  set  out  In 
Section  11150  Is  sufficient  to  convey  such  title. 

It  is  true  that  under  the  old  law  where  the  lien 
for  taxes  was  enforced  by  a suit  in  court,  followod  by  an 
execution  sale,  the  judgment  establishing  the  lien  was  good 
only  against  those  joined  In  the  suit.  Tills  was  done  so 
that  no  one  would  be  deprived  of  his  property  without  due 
process  of  law.  However,  under  the  present  provisions  for 
sale  of  lands  for  delinquent  taxes,  everyone  having  an 
Interest  in  the  lands  has  an  opportunity  to  protect  his 
interest.  By  faction  11145,  h.  S.  Ho.  1939,  any  person 
having  an  interest  in  the  lana  iay  redeem  the  same  during 
the  period  of  two  years  following  the  sale.  Everyone  Is 
presumed  to  know  that  taxes  are  assossed  against  land,  and 
therefore  when  provision  Is  made  allowing  persona  Interested 
in  real  ostate  several  years'  time  after  tiie  taxes  become 
delinquent  within  which  to  pay  them,  such  persons  are  given 
ample  opportunity  to  protect  their  Interest  In  the  property. 


Conclusion 


It  is,  tiierefore,  the  opinion  of  this  office  that 
a sale  of  real  estate  under  the  so-called  Jones -i lunger  law 
conveys  a foe  simple  title  lh  said  land,  subject  to  unpaid 
taxes  uxcept  such  unpaid  taxes  existing  at  time  of  the  pur- 
chase of  said  lands  and  the  lien  for  which  taxes  was  inferior 
to  the  lien  for  taxes  for  which  said  tract  or  lot  of  land 
was  sold. 

respectfully  submitted. 


AFl»K0VKD:  HARRY  H.  KAY 

Assistant  Attorney  General 


Vans  c.  thuklo 

(Acting)  Attorney  General 
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P ROSECUTINO  ATT  OR KEY 8 : 


Under  Sections  4876  and  4878 
R.  S.  Mo.  1939,  must  investi- 
gate as  well  as  prosecute 
violators  of  liquor  control 
act.  A sound  discretion  must 
be  used  to  determine  extent 
of  investigation. 


November  24,  1944 

t \ 

Honorable  Leo  J.  Harned 
Prosecuting  Attorney- 
Petti  a County 
Sedalia,  Missouri 


Dear  Mr.  Harned: 


This  will  acknowledge  your  letter  of  August  23, 

1944,  which  is  as  follows: 

"Will  you  please  inform  me,  under  Section  4876  R. 
S.  Mo.,  1939,  whether  or  not  it  is  the  duty  of 
the  prosecuting  attorney  to  go  to  the  various 
places  where  liquors  are  sold  and  / or  drunk, 
and  gather  evidence  as  to  law  violations,  and 
then  to  prosecute  the  case? 

"Afc  I understand  it,  the  Supreme  Court  has  crit- 
icized the  prosecuting  attorney  for  prosecuting 
a case  and  appearing  as  a witness  in  the  some 
case . 

"I  would  appreciate  your  opinion  as  to  whose 
duty  it  is  to  collect  the  evidence  and  present 
it  to  the  prosecuting  attorney,  if  it  is  net  the 
duty  of  the  prosecuting  attorney. 

"I  would  appreciate  this  at  your  earliest  con- 
venience ." 

Section  4876  R.  S.  Mo.,  1939,  provides: 

"For  the  purpose  of  enforcing  the  provisions 
of  this  act  and  acts  amendatory  there to ^ the 
prosecuting  attorneys  of  the  respective  counties 
and  the  circuit  attorneys,  or  at  the  request 
of  the  governor,  the  attorney  general  shall 
investigate  and  prosecute  all  violations 
of  any  provision  of  this  act;  and  shall  repre- 
sent the  supervisor  of  liquor  control  in  any  and 
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all  legal  matters  arising  under  this  act. 
when  requested  by  the  governor,  the  attorney 
general , or  his  assistants,  shall  in  the  en- 
forcement of  this  act,  have  the  power  to  sign 
indictments  or  informations  and  conduct  prose- 
cutions in  any  county  or  city  within  this  state. 
Yhenever  any  tax,  fee  or  other  charge,  as  author- 
ized by  this  act,  shall  be  due,  suit  may  be 
instituted  in  any  court  of  competent  Jurisdiction 
by  the  prosecuting  attorney  of  the  county,  or  at 
the  request  of  the  supervisor  of  liquor  control, 
by  the  attorney  general,  in  the  name  of  the  state 
at  the  relation  of  the  supervisor  of  liquor  control, 
to  recover  such  tax,  fee  or  other  charge,  and  in 
any  such  suit  all  persons,  associations  or  corpor- 
ations interested  may  be  made  parties  and  service 
may  be  had  on  both  residents  and  nonresidents  in 
the  same  manner  as  orovided  by  law  in  civil  actions. 
The  fees  and  expenses  of*  the  attorney  general  in 
performing  the  duties  as  required  under  this  section 
shall  be  paid  out  of  the  appropriation  of  the  super- 
visor of  liquor  control." 

It  must  be  noted  that  the  section  declares  that  the 


Section  4878  R.  S.  Mo.,  1939,  provides: 

"The  supervisor  of  liquor  control  shall,  at  least 
once  each  month,  transmit  a list  of  all  complaints 
made  to  or  by  him  against  licensees  for  alleged 
violations  of  the  liquor  control  act  to  the  circuit 
and  prosecuting  attorney  of  the  city  of  St.  Louia 
and  to  the  prosecuting  attorney  of  every  county 
In  which  said  violations  are  alleged  to  have  oc- 
curred, together  with  a list  showing  all  revocations 
and  suspensions  of  licenses  within  such  county 
ordered  by  said  supervisor  of  liquor  control,  to- 
gether with  a brief  statement  of  the  facts  pertain- 
ing to  each  case,  and  it  shall  be  the  duty  of  the 
supervisor  of  liquor  control  at  the  time  of  trans- 
mitting each  such  list  and  statement  to  transmit 
to  the  attorney  general  a duplicate  thereof  for 
the  information  of  the  attorney  general  in  carry- 
ing out  and  enforcing  the  provisions  of  the  liquor 
control  act.  It  shall  be  the  duty  of  the  circuit 


prosecuting  attorney  shall  investigate  and  prosecute 
all  violations  of  any  provisions  of  this  act 
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and  prosecuting  attorney  of  tho  city  of  St. 

Lcule  and  the  prosecuting  attorney  of  every 
couni-y  to  transmit  to  the  supervisor  of 
liquor  control,  at  least  once  In  every  three 
months,  a written  report  of  the  action.  If  any, 
taken  by  such  circuit  or  prosecuting  attorney 
on  each  complaint  contained  on  the  lists  so 
transmitted  to  him.  n * 

In  State  on  Inf.  McKit trick  v.  Wymore,  132  S.  W.  (2d) 

979,  the  court  states : 

"Under  the  rule,  if  it  Is  the  statutory  duty 
of  a jrcBecutlng  attorney  to  commence  and 
prosecute  criminal  actions,  by  necessary 
implications,  he  should  qualify  himself  to 
determine,  in  the  exercise  of  an  honest  dis- 
cretion, if  a prosecution  should  oe  commenced. 

The  only  way  he  can  determine  the  question  is 
to  male*  an  investigation  of  the  facts  and  ap- 
plicable law.  If  he  determines  there  should 
be  a prosecution,  and  determines,  in  the  exer- 
cise of  an  honest  discretion,  that  he  should 
proceed  by  inf ormatlon,  also  by  necessary  im- 
plication it  is  his  duty  to  do  whatever  is 
necessary  under  the  law,  to  authorize  the  filing 
l'  of  the  information.  In  making  an  investit  ation 
he  qualifies  himself  to  make  and  swear  to  the 
information.  It  Is  well  known  that  private 

persons  rarely  file  complaints.  They  may  subject 
themselves  to  costs  and  the  hazard  of  an  aotion 
for  malicious  prosecution.  If  a private  person 
files  a complaint,  the  prosecuting  attorney  is 
not  compelled  for  that  reason  to  file  an  infor- 
mation. However,  it  is  his  duty  to  make  a reason- 
able investigation  and  then  determine  if  an  in- 
formation should  be  filed. 

In  State  on  Inf.  of  tycKit triok  v.  Oraves,  144  S.  W. 

(2d)  91,  l.c.  98  the  court  states: 

"But  where  the  crime  is  one  against  the  body 
politio  generally  and  not  against  a particular 
Individual  as  is  the  case  with  the  laws  in 
reference  to  gambling,  intoxicating  liquor, 
elections  etc.  experience  teaches  that  a 
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orivate  prosecuting  witness  will  rarely  come 
forward  to  initiate  proceedings . It 

i s not  only  the  right  but  the  duty  of  the 
prosecutor  in  such  cases  to  himself  take  the 
initiative.  * <<  » Respondent  says  that  he  had 
no  facilities  for  making  investigations  In 
these  matters.  It  is  in  evidence  that  In 
prior  years  respondent  had  an  Investigator 
attached  to  his  office  force,  and  that  while 
ho  had  no  such  investigator  during  1938  and 
the  early  part  of  1939,  he  later  obtained  one. 

It  is  not  shown  that  he  made  any  effort  to 
gain  such  an  assistant  during  the  period  here 
Involved#  In  any  event,  he  had  the  power  to 
appear  before  grand  Juries  and  he  had  the 
power  to  apply  for  the  issuance  of  search 
warrants.  It  may  bo  that  any  effort  on  his 
part  to  correct  the  conditions  mentioned  would 
have  been  hedged  around  by  difficulties.  But 
this  could  not  excuse  a failure  to  make  any 
attempt  at  investigation.  " 

In  State  on  Inf.  KcKI  .trick  v.  Wallach,  182  S.  W.  (2d) 

313,  It  Is  stated: 

"'lie  duty  of  a prosecuting  officer  necessarily 
requires  that  he  investigate  I.e,  inquire  Into 
the  matter  with  care  and  accuracy,  that  in  each 
case  he  examine  the  available  evidence,  the 
law  and  the  facts  and  the  applicability  of  each 
to  the  other,  that  his  duties  further  require  that 
he  Intelligently  weigh  the  chances  of  successful 
termination  of  the  prosecution,  having  always 
In  nlnd  the  relativo  importance  to  the  county 
he  serves  of  the  different  prosecutions  which 
he  might  initiate,  Such  duties  of  necessity 
Involve  a ood  faith,  exercise  of  the  sound 
discretion  of  the  prosecuting  attorney.  # * * 

Such  dlsCr  tion  exercised  in  good  faith  auth- 
orizes the  prosecuting  officer  to  personally 
determine.  In  co  Terence  and  in  collaboration 
with  peace  officers  and  liquor  enforcement 
officers  that  a certain  plan  of  action  or  a 
certain  policy  of  enforcement  will  be  best 
productive  of  law  enforcement  and  will  best 
result  in  general  law  observance 


It  is  therefore  clearly  seen  that  the  prosecuting 
attorney  has  the  duty  to  make  investigations  as  far 
as  liquor  violations  are  concerned.  He  also  has 
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the  duty  to  Initiate  proceedings  against  offenders. 

The  extent  to  which  the  prosecuting  attorney  should 
personally  take  part  in  these  investigations  is  a 
matter  for  the  use  of  his  sound  discretion  under  the 
particular  circumstances  involved.  Under  ordinary 
conditions  the  peace  officers  of  his  county,  together 
with  the  agents  of  the  liquor  department  will  be  able 
to  procure  the  evidence  and  do  the  testifying.  His 
own,  as  well  as  their  investigations  will  also  probably 
find  private  citizens  who  lave  evidence  and  will  tes- 
tify. The  extent  to  which  he  must  personally  assume 
the  initiative  would  seem  to  depend  on  the  particular 
situation  in  his  county.  If  the  violations  are  being 
discovered  by  the  peace  officers  and  liquor  agents 
he  should  cooperate  with  them  end  file  information  end 
diligently  attempt  to  procure  convictions  of  violators. 
However,  if  the  enforcement  officers  are  lax  he  should 
feel  a personal  responsibility  in  stirring  them  to  do  • 
their  duty,  and  should  not  hesitate  to  make  personal 
investigations  to  discover  violations. 

It  is  true  that  the  law  frowns  on  a prosecutor’s 
testifying  in  a case  he  Is  prosecuting, even  though 
it  may  not  constitute  reversible  error  for  him  to 
do  so.  The  Springfield  f onrt  of  Appeals  In  State  v. 
Nicholson,  7 S.W.  (2d)  375,  stated  that  the  prosecuting 
attorney  should  not  accompany  the  sheriff  when  serving 
a search  wa.'  rant  in  the  absence  of  peoullar  circum- 
stances making  It  necessary.  The  court  held  that  it 
was  not  error  for  the  court  to  jermit  the  prosecuting 
attorney  to  testify,  but  that  It  to  a certain  extent 
showed  a arsonal  interest  on  his  part  and  also  held 
that  if  the  case  was  retried  *:he  prosecuting  attor- 
ney should  be  disqualified  and  a special  prosecutor 
appointed.  However,  there  were  other  facts  besides  the 
mere  testimony  of  the  prosecutor  which  showed  his  per- 
sonal Interest  in  the  case#  It  might  well  be  that 
under  bther  circumstances  the  testimony  of  the  prose- 
cutor would  n t have  een  prejudiced. 

However,  in  oat  instances  his  Investigation  will  discover 
witnesses  who  can  testify  to  the  violations.  The  require- 
ment that  the  prosecutor  investigate  does  not  mean  that 
he  should  take  the  place  of  the  liquor  agents  or  the 
peace  officers,  but  it  does  mean  that  he  should  use  a 
sound  discretion  to  enforce  the  liquor  laws  in  his  coun ty 
and  that  he  cooperate  In  every  way  possible  with  the 
liquor  agents  and  peace  officers  and  that  he  should  feel 
a personal  responsibility  to  see  that  violations  are 
discovered. 


Hr.  Leo  J.  Harried 


6 


Nov.  24,  1944 


He  sh  aid  carefully  study  the  reports  which  See.  4878 
R.  S.  Mo.,  1939,  requires  the  Supervisor  of  Liquor 
Control  to  transmit  to  him.  He  should  see  to  it  that 
all  complaints  so  transmitted  are  investigated  and  where 
the  reports  shew  a suspension  or  revocation  becuase  of 
a violation  of  the  liquor  laws  he  should  see  to  it 
that  prosecutions  are  instituted  where  sufficient 
evidence  is  available  to  indicate  that  a conviction 
can  be  obtained . 


COBOL  [SION . 


Under  Secs.  4 876  and  4878,  R.  S.  Mo.,  1939,  prosecuting 
attorneys  have  a duty  to  investigate  and  prosecute  all 
violations  of  the  Liquor  Control  Act.  The  extent  of 
their  investigation  is  a matter  for  the  use  of  their 
discretion  but  an  arbitrary  refusal  to  investigate  or  a 
lftftk  of  initiative  is  not  excusable. 


Respectfully  submitted 


APPROVED: 


R03L  T J.  LaLaGaE 

Assistant  Attorney  General 


Vane  c.  rj;  lo 

(Acting)  Attorney  General 
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CONVEYANCE: 


Maker  of  a note  secured  by  a deed  of  trust 
cannot  release  record  after  payment  of  such 
note . 


May  10,  1944 


FILE 


Mr.  Joseph  Hayes 
Recorder  of  Deeds 
Butler  County 
Poplar  Bluff,  Mo. 

Dear  Mr.  Hayes: 

This  is  an  acknowledgment  of  your  Inquiry  addressed 
to  the  General  on  May  5,  1944,  which  is  as  follows: 

"I  am  writing  you  for  information  concerning 
the  releasing  of  Deeds  of  Trust  and  Mortgages 
on  Real  Estate.  This  office  has  for  many  years 
followed  the  custom  of  not  allowing  the  maker 
of  the  note  or  notes  to  make  his  own  release, 

(That  is  he  has  never  been  permitted  to  sign 
the  record  as  the  assignee  of  the  beneficiary 
or  note,  regardless  of  the  proper  indorsement), 
whether  this  is  the  proper  way  or  not,  that  is 
what  we  would  like  to  know. 

"Would  it  be  correct  for  the  maker  of  the  note, 
after  the  note  has  been  properly  indorsed  by 
the  Eeneficiary,  to  sign  the  marginal  release, 
as  Assignee  of  the  Beneficiary? 

"What  we  specifically  want  to  know  is,  can  the 
maker  of  the  note  make  his  own  release, T" 

Section  3465,  R.  S.  Mo.,  1939,  is  in  part  as  follows: 

"If  any  mortgagee,  cestui  que  trust  or  assignee, 
or  administrator  of  the  mortgagee,  cestui  que 
trust  or  assignee,  receive  full  satisfaction  of 
any  mortgage  or  deed  of  trust,  he  shall,  at  the 
request  and  cost  of  the  person  making  the  same, 
acknowledge  satisfaction  of  the  mortgage  or  deed 
of  trust  on  the  margin  of  the  record  thereof,  or 
deliver  to  such  person  a sufficient  deed  of  re- 
lease of  the  mortgage  or  deed  of  trust;  but  it 
shall  not  in  any  case  be  necessary  for  the  trustee 
to  join  in  such  acknowledgment  of  satisfaction 
or  in  such  deed  of  release;  and  provided  further. 
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that  when  any  mortgage  or  deed  of  trust  shall 
he  satisfied  by  a deed  of  release,  the  recorder 
shall  note  on  the  margin  of  the  record  of  such 
deed  of  trust  the  hook  and  page  where  such  deed 
of  release  is  recorded.  In  case  satisfaction  be 
acknowledged  by  the  payee  or  assignee,  or  in 
case  a full  deed  of  release  is  offered  for  record, 
the  note  or  notes  secured  shall  be  produced  and 
canceled  in  the  presence  of  the  recorder,  who 
shall  enter  that  fact  on  the  margin  of  the  record 
and  attest  the  same  with  his  official  signature; 
and  no  full  deed  of  release  shall  be  admitted 
to  record  unless  the  note  or  notes  are  so  pro- 
duced and  canceled,  and  that  fact  entered  on 
the  margin  of  the  record  and  attested  as  above 
provided.#  * *" 

Section  3472  thereof  is  as  follows: 

"If  any  such  person,  thus  receiving  satisfaction, 
do  not,  within  thirty  days  after  request  and 
tender  of  costs,  acknowledge  satisfaction  on 
the  margin  of  the  record,  or  deliver  to  the 
person  making  satisfaction  a sufficient  deed 
of  release,  he  shall  forfeit  to  the  party 
aggrieved  ten  per  cent  upon  the  amount  of  the 
mortgage  or  deed  of  trust  money,  absolutely, 
and  any  other  damages  he  may  be  able  to  prove 
he  has  sustained,  to  be  recovered  in  any  court 
of  competent  Jurisdiction." 

The  above  sections  Indicate  that  any  party  legally 
holding  a note  secured  by  a deed  of  trust  and  who  is  legally 
entitled  to  receive  the  money  due  under  such  contract  must, 
upon  receiving  satisfaction,  acknowledge  satisfaction  on 
the  margin  of  the  record. 

In  passing  on  this  question  the  Kansas  City  Court  of 
Appeals,  181  Ko.  App.  381,  385-6,  said: 

"The  coupon  notes  were  negotiable,  and,  when 
detached  from  the  bond  oi;  note  to  which  they 
pertained,  they  possessed  all  the  attributes 
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of  commercial  paper.  (8A m.  & Eng.  Ency.  of 
Law  (2nd  Ed.),  6.  Edwards  v.  Bates  County, 

163  U.  S.  269,  1.  c.  271.)  And  when  negoti- 
ated they  carried  with  them  the  security 
given  by  the  deed  of  trust  pro  tan to.  (8  Am. 

& Eng.  Ency.  of  Law  (2nd  Ed.),  13.) 

"The  assignee  of  a note  secured  by  a deed  of 
trust  is  the  party  entitled  to  receive  payment 
and  who  is  thereupon  bound  to  satisfy  the  record 
as  to  that  note.  (Sec.  2844,  R.  S.  Mo.  1909; 

Ewing  v.  Shelton,  34  Mo.  518.)  This  applied 
as  well  to  the  assignee  of  a part  of  the  notes 
secured  as  it  does  to  the  assignee  of  all. 

(Hill  v.  Wainwright,  83  Mo.  App.  460.)  Hence, 
after  the  coupons  in  this  case  were  assigned 
to  Boggs,  he  was  the  proper  person  to  release 
as  to  them.” 

The  payment  of  the  debts  secured  by  mortgages 
constitute  satisf&otion  of  such  mortgages.  In  this  con- 
nection the  court  In  the  case  of  Mohair  v.  Picotte,  33  Mo. 
Reports  57,  71,  held: 

"Assuming,  but  not  deciding,  that  the  sheriff’s 
sale  to  Duchouquette  was  void,  the  payment  by 
Delassus  of  the  debts  secured  by  the  mortgages 
was  a satisfaction  of  the  mortgages.  The 
failure  to  enter  satisfaction  on  the  margin  of 
the  record  of  the  mortgages  might  subject  the 
mortgagees  to  penalties,  but  has  no  effect  to 
keep  the  mortgages  in  existence.  It  was  only 
a failure  to  supply  convenient  evidence  of  a 
fact  accomplished. 

"After  the  satisfaction  of  the  mortgages, 
whatever  right  Delassus  had  was  legal,  not 
equitable,  and  this  suit  which  prays  only 
equitable  relief,  was  properly  decided 
against  the  plaintiffs,  the  representatives 
of  Delassus.*  * 
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CONCLUSION 


Therefore,  the  assignee  of  a note  or  notes  secured  by  a 
deed  of  trust,  after  payment  to  him  of  the  full  amount  of 
such  Indebtedness,  la  the  proper  party  to  satisfy  the  record 
as  to  such  note  or  notea.  However,  where  there  is  a purported 
assignment  of  a note,  after  payment , to  the  maker  thereof,  such 
maker  as  assignee  may  not  be  permitted  to  satisfy  the  record. 


Respectfully  submitted. 


3VMi£H 


S.  V.  MEDLINO 

Assistant  Attorney  General 


APPROVED : 


ROY  MCKITTRICK 
Attorney  Oeneral 


IISSOMRI  S .'ATE  SCHOOLS 


Acceptin.tr  patients 


May  20,  1944 


letter  states s 

"I  have  been  requested  to  write  you 
with  referenoe  to  the  possibility 
of  compelling  the  Missouri  State 
Sohool  for  the  Feeble-Minded  at 
Marshall,  Missouri,  to  aooept  patients 
sent  it  by  the  County  Court. 

« ■Whe  authorities  here  would  like 
to  have  an  opinion  from  you  as  to  what 
can  be  done  under  these  oiroumatanoes . n 

Article  6 of  Chapter  51,  R.S.  Mo.  1939,  consists 
of  nine  sections  of  our  statutes  dealing  with  the  colony 
for  feeble  minded,  epileptic  or  otherwise  designated  in  the 
statutes  as  Missouri  State  School.  These  sections  of  said 
article  dealing  specifically  with  the  subject  of  your 
inquiry  as  to  the  power  to  compel  the  managers  of  the 
Missouri  State  Sohool  to  aooept  patients,  must  be  read  with 
other  sections  tinder  Article  1 of  Chapter  51,  R.S.  Mo.  1939, 
which  comprises  the  general  statutes  governing  state  eleemos- 
ynary institutions,  For  instance.  Section  9258,  Article  1, 
Chapter  51  defines  the  state  eleemosynary  institutions  and 
includes  the  Missouri  State  Sohool  at  Marshall  as  one  of  the 
group.  Section  9259  provides  for  a board  of  managers. 

Seotlon  9263  gives  the  authority  to  the  board  of  managers 
to  make  necessary  rules,  regulations  and  bylaws  for  the 
government,  discipline  and  management  of  each  institution 
not  inconsistent  with  the  laws  of  this  state,  and  such 
rules;  shall  be  binding  upon  all  officers  of  suoh  institutions 
and  shall  remain  in  effect  until  changed  by  the  board. 

Seotlon  9278  provides  for  the  appointment  of  a superintendent 
of  each  eleemosynary  institution  who  shall  have  complete 
charge,  oontrol  and  management  of  the  entire  institution  with 
special  attention  to  the  health  and  sanitation  of  the  respec- 
tive institutions  over  which  he  has  been  appointed  as  manager. 
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Sootion  9392,  Article  6,  Chapter  51,  provides  that 
there  shall  be  reoeived  and  gratuitously  supported  in  the 
Missouri  State  Schools,  feeble  minded  and  epileptics  residing 
in  the  state  who,  if  of  age,  are  unable,  or  if  of  age,  whose 
parents  or  guardians  are  unable  to  provide  for  their  support 
therein,  and  who  shall  be  designated  as  state  patients. 

This  section  then  provides  that  suoh  additional  number  of 
feeble  minded  and  epileptios,  whether  of  age  or  under  age, 
as  can  be  conveniently  accommodated  shall  be  reoeived  and 
the  school  by  the  managers  on  suoh  terms  as  shall  be  Just) 
and  shall  be  designated  as  private  patients.  This  section 
further  provides  that  all  patients,  either  state  or  private 
patients,  shall  be  reoeived  upon  the  written  request  of  the 
person  desiring  to  send  them.  This  seotlon  further  provides 
for  the  procedure  and  proof  neoessary  to  be  followed  and 
supplied  to  determine  that  a patient  is  an  eligible  and 
proper  candidate  for  admission  to  the  colony. 

Section  9393  and  seotlon  9394  relate  to  the 
transfer  of  dangerous  patients  to  other  institutions,  the 
discharge  or  parole  of  patients  from  the  Missouri  State 
Sohool.  They  do  not  bear  upon  the  question  here  and  will 
not  be  .further  noticed. 

Section  9395  must  be  read  along  with  Seotlon  9392, 
since  seotlon  9395  treats  solely  of  the  admission  of  state 
patients  and  defines  generally  the  procedure  to  be  followed 
by  the  managers  respecting  the  admission  of  state  patients. 
Section  9395  is  as  follows: 

"Apportionment  of  state  patients.  — When- 
ever applications  are  made  at  one  time 
for  admission  of  more  state  patients 
than  can  be  properly  accommodated  in  the 
sohool,  the  managers  shall  so  apportion 
the  number  reoeived  that  each  county  may 
be  represented  in  a ratio  of  its  dependent, 
feeble-minded  and  epileptic  populations 
as  shown  by  statistics  of  this  state." 

The  patients  being  divided  into  two  groups  or 
classes)  that  is,  state  patients  and  private  patients,  it  is 
obvious  that  the  intent  of  the  legislature  was  to  give  prior- 
ity to  state  patients.  The  language  in  Section  9392  definitely 
states  in  the  first  paragraph  that  dependent  patients  shall 
be  designated  as  state  patients.  Then  the  seoond  paragraph 
of  Seotlon  .9392  provides  that  such  additional  number  of  feeble 
minded  and  epileptics  whether  of  age  or  under  age  as  oan  be 

conveniently  accommodated  shall  be  received  and  shall  be 
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designated  as  private  patients. 

Seotion  9395,  in  providing  that  when  applications 
are  made  at  one  time  for  more  state  patients  than  can  be 
properly  accommodated,  the  managers  shall  so  apportion  the 
number  reoelved  that  each  county  may  be  represented  In  a 
ratio  of  Its  dependent,  feeble  minded  and  epileptic  popula- 
tion as  shown  by  the  statistics  of  this  state  manifestly 
confers  discretionary  powers  upon  suoh  managers  to  determine! 

(1)  whether  there  are  or  not  applications  at  any  one  time 
for  admission  of  more  patients  than  can  properly  be  accommodated 
in  the  school;  (2)  They  must  determine  what  the  apportion- 
ment of  patients  reoelved  Bhould  be  so  that  each  oo  nty  may 
be  represented  in  suoh  proportions  as  its  feeble  minded  and 
eplleptlos  bears  to  the  whole  population  of  suoh  unfortunates 
according  to  the  statistics  of  this  state. 

The  determination  of  these  matters  involves  the 
exercise  of  the  discretionary  Judgment  of  the  managers  as  to 
facts  upon  which  they  must  admit  patients  to  the  school.  This 
would  make  the  conclusion  inevitable  that  unless  the  board  of 
managers  should  grossly  abuse  their  discretionary  powers  they 
cannot  be  compelled  to  receive  patients  as  long  as  they  based 
the  refusal  upon  over  crowded  conditions  which  would  bear 
upon  sanitation,  health  and  other  elements  of  the  safe  and 
proper  conduct  of  the  Institution. 

Mandamus  will  not  issue  to  compel  the  performance 
of  a discretionary  act  of  a public  officer  unless  he  has 
abused  that  discretion.  38  C.J.  592,  593,  594,  Seotion  71. 

59  C.J.  1077  lays  down  this  rule: 

"Generally,  statutes,  directing  the  mode 
of  proceeding  by  public  officers,  designed 
to  promote  method,  system,  uniformity, 
and  dispatch  in  suoh  proceeding,  will  be 
regarded  as  directory  if  a disregard 
thereof  will  not  injure  the  rights  of 
parties,  and  the  statute  does  not  declare 
what  result  shall  follow  nonoomplianoe 
therewith,  nor  contain  negative  words 
importing  a prohibition  of  any  other  mode 
of  proceeding  than  that  prescribed. " 

In  the  case  of  Hudgens  et  al.  v.  School  Distriot 
et  al.  312  Mo.  1,  l.o.  9,  our  Supreme  Court  had  this  to  say 
about  mandatory  or  directory  statutes! 
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"Under  a general  classification,  statutes 
are  either  mandatory  or  directory)  a 
determination  of  their  character  in 
this  respeot  is  of  first  importance  in 
their  Interpretation.  If  mandatory, 
in  addition  to  requiring  the  doing  of 
the  things  specified,  they  prescribe 
the  result  that  will  follow  if  they  are 
not  done)  if  directory,  their  terms  are 
limited  to  what  is  required  to  be  done. 

(State  ex  rel.  McAllister  v.  Bird,  295 
Mo.  344)". 

These  sections  providing  for  the  admission  of 
patients  to  the  Missouri  State  School  merely  direct  what  the 
board  of  managers  shall  do  in  their  discretion  with  respeot 
to  determining  how  many  can  be  accommodated  in  the  school, 
consistent  with  health  conditions  and  other  conditions, 
and  prescribe  no  result  if  they  are  not  done.  It  would 
appear  then  toat  these  statutes  are  directory  and  not  manda- 
tory. 

Respectfully  submitted 


QF.OROE  W.  CROWLEY 

Assistant  Attorney  Oeneral 


APPROVED* 


KoY  moTiT'Trick 

Attorney  General 


✓ 
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SCHOOL 

DISTRICTS 


May  sell  school  buildings  If  no 
longer  required  and  new  building 
is  provided. 


January  20,  1944 


Mr.  Frank  L.  Hodge 

Superintendent  of  Schools,  Maries  County 
Vienna,  Missouri 


FILED 


Dear  Mr . Hodge i 


This  will  acknowledge  the  receipt  of  your  letter 
of  January  6,  1944,  in  which  you  request  an  opinion 
from  this  department.  Omitting  the  caption  and  signature, 
the  full  text  of  your  letter  is  as  follows: 


’’About  nine  years  ago,  Crismon  District  #28 
and  Salem  District  # ?,  were  combined  for 
school  purposes.  Since  that  time  school  has 
been  held  at  Brlnktown  #56  in  Maries  County, 
Missouri.  The  school  is  under  the  control 
of  a board  of  directors,  but  the  school  is 
held  in  a building  belonging  to  the  Catholic 
Church . 

"The  question  is:  Can  the  board  of  directors 
sell  the  two  school  houses  which  have  been 
abandoned,  and  what  procedure  must  be  taken? 

"Thanking  you  in  advance  for  an  early  reply, 

I am,’’ 

While  net  specifically  stated  in  your  letter,  we 
are  assuming  for  the  purposes  of  this  discussion  that 
the  consolidation  mentioned  was  in  strict  Compliance 
with  Section  10487  R.  S.  Mo.,  1939,  and  governed  by 
Art.  V of  Chapter  72,  of  R.  S.  Mo.,  1939.  We  deem  it 
unnecessary  to  quote  these  sections  and  do  no  more 
than  cite  them  for  convenience. 

Under  the  provisions  of  the  statutes,  title  to 
property  of  the  School  District  is  held  by  the  Directors. 
No  school  house  or  school  site  shall  be  abandoned  or  sold 
until  another  site  or  achoclhouse  is  provided  for  in  such 
District.  We  refer  to  Section  10403,  R.  S.  Mo.  1939, 
which  In  part  reads: 
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"The  title  of  all  schoolhouse  sites  and 
other  school  property  shall  be  vested 
In  the  dlstrlot  In  which  the  same  may  be 
located;  and  all  property  leased  or 
rented  for  school  purposes  shall  be  wholly 
under  the  control  of  the  board  of  directors 
during  such  time;  but  no  board  shall  lease 
or  rent  any  building  for  school  purposes  while 
the  district  schoolhouse  is  unoccupied,  and 
no  schoolhouse  or  school  site  shall  be 
abandoned  or  sold  until  another  site  and  house 
are  provided  for  such  school  district. 

R.  S.  1929,  Sec.  9269." 

From  your  letter  we  conclude  that  by  reason  of  the 
consolidation  the  two  schools  are  no  longer  needed  and 
adequate  provision  has  already  been  made  for  pupils  of 
the  district.  Having  complied  with  that  portion  of 
the  statute  the  Directors  may  dispose  of  the  property 
no  longer  needed. 

Section  10471,  R.  S.  Missouri,  1939,  reads  in  part 
as  follows: 

"When  the  demands  of  the  district  require 
more  than  one  public  school  building 
therein,  the  board  shall,  as  soon  as  suf- 
ficient funds  have  been  provided  therefor, 
establish  an  adequate  number  of  primary  or 
ward  schools,  corresponding  in  grade  to  those 
of  ether  public  school  districts,  and  for 
this  purpose  the  board  shall  divide  the 
school  district  into  school  wards  and  fix  the 
boundaries  thereof,  and  the  board  shall  se- 
leot  and  procure  a site  in  each  newly  formed  ward 
and  erect  a suitable  school  building  thereon 
and  furnish  the  same;  and  the  board  may  also 
establish  schools  of  a higher  grade,  in  which 
studies  not  enumerated  in  section  10627  may  be 
pursued;  * '■* 

Under  the  provisions  of  the  statutes  the  Board  is 
authorized  to  proceed  with  the  sale  of  school  property, 
if  said  property  is  not  now  required  by  the  district 
and  provision  for  carrying  cn  the  educational  program 
has  been  made . 
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The  decisions  ir  the  state  in  cases  Involving  sale 
of  school  property  are  consistent  in  holding  that  the 
Board  in  its  discretion  may  discontinue  to  use  any 
property  owned  by  the  district  and  sell  same.  Other 
decisions  go  further  and  say  that  the  site  of  a school 
may  be  changed  without  a vote  of  taxpayers  of  the  district. 
Sustaining  this  thought  are: 

Gladstone  v.  Gibson, 208  Mo.  , 70 

283  S.  W.  271 

Corley  v.  Montgomery,  226  Mo.  A, 796 

46  S.  W.  (2d)  283. 

Crow  v.  Consolidated  Dlst,  No.  7,  36  S.  W.  (2d) 
676. 

Further  examination  of  the  statutes  show  that  power 
is  given  the  voters  within  the  district  to  direct  the 
sale  of  property  no  longer  required  for  the  use  thereof. 

The  portion  of  this  section,  useful  for  our  purposes, 
reads  as  follows:  Section  10412,  R.  S.  Mo.  1939. 

"The  qualified  voters  assembled  at  the 
annual  meeting,  when  not  otherwise 
provided,  shall  have  power  by  a major- 
ity of  the  votes  cast:  » * * 

" To  direct  the  sale  of  any  property  be- 
longing to  the  district  but  no  longer 
required  for  the  use  thereof,  to  determine 
the  disposition  of  the  same  and  the  ap- 
plication of  the  proceeds.  * ■» 


CONCLUSION. 


From  the  above  and  foregoing,  this  department  is 
of  the  opinion  that  the  Board  of  Directors  of  a School 
Dlstrlot  is  authorized,  under  the  statute,  to  sell 
property  of  the  district,  not  now  required  by  the  dis- 
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trlct  for  school  purposes.  That  the  provision  for  carrying 
on  the  educational  program  of  the  district  requires  the 
board  to  arrange  school  accommodations  for  pupils  of  the 
district  before  Bale  of  the  property.  That  the  sale  may  be 
made  by  the  district  board  or  the  voters  at  the  annual 
school  election,  may, by  majority,  vote  direct  that  property 
no  longer  needed  by  the  district  be  sold. 


Respectfully  submitted. 


rrrrMORRis 

Assistant  Attorney  General 


APPROVED: 


mt  Mcm;rM<sc 

Attorney  General 
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TAXATION:  Form  of  Trustee’s  Deed. 

TiAA  J-J-ujo  • 


January  24,  1944 


r>i 

Honorable  ..  n.  Holloway 
Chief  Cleric 
Dtute  ...uuitor’s  Offioe 
Jefferson  city,  Mssouri 


FILED 


Deer  Ur.  Holloway: 


Under  ante  of  January  o,  1944,  you  wrote  this 
offioe  reyuestin,.,  an  opinion,  uts  follows: 


"Our  attention  has  been  oalled  to  Deo- 
tion  11151a,  Laws  of  Missouri  1945  as 
founu  on  page  1065,  which  provides  for 
the  appointment  of  a substitute  or  suc- 
cessor trustee. 

"The  original  trustee’s  deed  includes 
the  necessary  information  concerning 
the  appointment  of  the  trustee  by  the 
County  Court  but  there  of  ouurse  was 
not  a provision  made  to  show  the  book 
and  page  of  the  court  order  of  the  Coun- 
ty Court  for  any  substitute  or  suooessor 
trustee.  Due  to  this  new  seotion  we  be- 
lieve that  the  trustee's  deeu  shoulu  be 
revised  in  order  to  provide  a form  es- 
tablishing the  trustee  and  also  a pro- 
vision for  the  substitute  or  suooessor 
trustee. 

"We  tnerefore  respectfully  request  that 
your  offioe  draft  a new  form  for  the 
trustee’s  deed.'* 


The  suggestion  made  by  you  is  well  taken  and  in 
accordance  with  it  the  form  of  the  Trustee's  Deed  has 
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bean  revlsea,  ana  v.e  are  herewith  enclosing  a copy  of 
the  portion  of  the  deed  whioh  was  revised.  There  Is  no 
neeu  for  u revision  of  the  back.  sheet  of  the  aeed  and 
for  tnat  reason  what  we  are  senaln^  you  Is  a revision  of 
the  front  or  first  sheet  of  the  deed.  In  a printing  of 
the  need  the  baok  or  second  sheet  should  be  printed  as 
It  exists  at  the  present  time. 


Respectfully  submitted 


W.  0.  J..CK30N 

Assistant  Attorney  General 


.JPPROVihJ: 


UOY  ^ohlfTiLuK. 

Attorney  General 


WO  J : HR 


Gu'JwTY  3UDGJST  AC  County  court  cannot  re1  iget  or  -aoienC 

COUNTY  COURT:  budget  after  final  appi  - >ral  and  certi- 

fication. 


March.  17 1 1944  • 


Mr.  W.  A.  Holloway 
Chief  Cleric 
State  Auditor’s  Office 
Jefferson  City,  Missouri 


Dear  Sir: 


y/e  are  in  receipt  of  your  letter  of  February  EC,  1944, 
in  which  you  request  an  opinion  of  this  department.  Your 
letter  reads  as  follows: 


''The  Sand  General  Assembly  enacted  House 
Bill  112,  which  bill  was  approved  by  tile 
Governor  -July  01,  194d,  and  provides 
that  under  certain  conditions  County 
Courts  shall  appropriate  specific  amounts 
for  the  use  of  certain  farm  organizations, 
which  appropriation , » . , shall  be  in- 
cluded by  said  County  Court  in  class  four 
of  the  budget  expenditures. * 

"We  have  a condition  wherein  a, County 
Court  certified  their  budget  for  1944  to 
this  office  and  did  not  include  any  appro- 
priation under  the  provisions  of  the  afore- 
mentioned act  although  there  was  an  organ- 
ization in  the  County  qualified  to  receive 
such  an  appropriation.  The  County  Court 
now  advises  that  they  wouid  like  to  correct 
their  budget  by  amendment  and  provide  for 
an.  appropriation  as  directed  by  Section  5 
of  House  Bill  112.  However,  in  order  to  do 
this,  it  will  be  necessary  for  them  to 
eliminate  from  their  original  budget  some 
appropriations  provided  for  in  class  five. 
This  is  necessary  to  establish  available 
revenue  for  this  appropriation  in  class 
four. 
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”We  would  like  your  opinion  stating 
whether the  Court  can  make  this  correct- 
ed amendment  and  if  such  a coi*rected 
amendment  can  be  made , what  would  be  the 
liability  upon  the  County  Clerk  and  Coun- 
ty Treasurer  for  participation  in  the  is- 
suance or  payment  of  warrants  chargeable 
against  this  new  appropriation  in  class 
four  if  the  issuance  and  payment  of  such 
war runt  would  invalidate  the  payment  of  < 

any  claim  that  might  arise  against  any  of 
the  items  originally  budgeted  in  class 
five,  which  appropriated  items  would  be 
eliminated  by  the  corrected  amendment, 

"Due  to  the  existing  circumstances,  we 
would  appreciate  your  opinion  on  these 
points  at  your  earliest  convenience." 

Article  17,  Chapter  102,  Laws  of  1943,  page  319,  pro- 
vides certain  acts  to  be  done  and  conditions  to  be  met , (quali- 
fying county  farm  organizations  for  participation  in  county 
funds.  It  must  be  presumed,  since  the  county  coui't  did  not 
include  an  estimate  covering  this  organization,  that  the 
county  court  performed  its  duties  under  the  county  budget  law 
and  that  the  county  farm  organization  presented  no. estimate 
to  the  county  court  and  otherwise  £ ailed  to  bring  itself  vuith— 
in  the  provisions  of  Article  17,  Chapter  102,  supra.  We  will 
also  assume . from  the  date  and  language  oi  the  above  request 
for  opinion  that  the  county  involved  contains  a population  of 
50,000  inhabitants  or  less,  thus  limiting  the  scope  of  our 
consideration  to  Sections  10910  to  10917,  R*  S*  Mo. , 1909 , in- 
clusive. 

Section  10910,  H,  S.  Mo.  1939,  provides  the  general 
proceduxo  for  pr  ©pur  at#  ion  of  "bh.0  ooun'fcy  budget,  rsuclixig,  in 
part,  as  follows: 

t*  * * * The  county  courts  of  the  several 
counties  of  this  state  are  hereby  author- 
ized, empowered  and  directed  and  it  shall 
be  their  duty,  at  the  regular  February  term 
of  said  court  in  each  year,  to  prepare  and 
enter  of  record  and  to  file  with  the  county 
treasurer  and  the  state  auditor  a budget  of 
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estimated  receipts  and  expenditures  for 
the  year  beginning  January  1,  and  ending 
December  31.  * * * " 


Section  10917,  R.  S.  Mo.  1939,  sets  out  the  specific 
procedui'e  for  revision  of  estimates  of  county  expenditures 
that  are  presented  to  the  county  court,  also  the  procedure 
for  approval  and  certification  of  the  budget,  reading,  in  so 
far  as  pertinent , as  follows: 


" * * * After  the  comity  court  shall  have 
revised  the  estimate  it  shall  be  the  duty 
of  the  clerk  of  said  court  forthwith  to 
enter  such  revised  estimate  on  the  record 
of  the  said  court  and  the  court  shall  forth- 
with enter  thereon  its  approval.  The  county 
cleric  shall  within  five  days  after  the  date 
of  approval  of  such  budget  estimate.,  file  a 
/'Certified'  copy  thereof  with  the  county  trea- 
surer, talcing  his  receipt  therefor,  and  he 
shall  also  forward  a certified  copy  thereof 
to  the  state  auditor  by  registered  mail.- 

# * * n 


There  is  no  provision  in  either  of  these  sections  of 
the  statutes  for  alteration  after  approval  by  the  oounty 
court,  or  revision  or  re submission  of  the  budget  to  the  coun- 
ty treasurer  and  the  state  auditor.  They  specifically  point 
out  the  mode  and  manner  of  procedure  in  arriving  at  the  prop- 
er estimate  of  the  county  budget  in  order  to  keep  the  county 
within  the  estimated  revenue  of  that  year*- 

It  was  held  in  the  case" of  Nodaway  County  v*  Kidder, 

129  Bi  W.  (2d)  857,  1.  o.  860,  that,  this  procedure  must  be 
followed,  ths  court  stating: 


,i  * * * if  the  statute  provides  compensation 
in  a particular  mode  or  manner,  then  the  of- 
ficer is  confined  to  that  manner  and  is  en- 
titled to  no  other  or.  further  compensation  or 
to  any  different  mode  of  securing  same.  Such 
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statutes,  too  .must  be  strictly  construed 
as  against  the  officer."  (Gases  cited) 


And  again' the  court  stated  in  the  case  of  Gill  v.  Bu- 
chanan County,  142  S.  W.  (2d)  665,  1.  c.  668t 

n'  * * * This  court  has  held  that  the  pur- 
pose of  the  County  Budget  Law  was  ’to  com- 
pel * * * county  courts  to  comply  with  the 
constitutional  provision,  section  12,  art. 

10*  by  providing  ’ways  and  means  for  a 
J county  to  record  tlie  obligations  Incurred 

and  thereby  enable  it  to  keep  the  expendi- 
tures within  the  income.’  Traub  v.  Bu- 
chanan Comity,  541  Ko.  727,  108  S.  Y¥*  (2d) 

540,  542,  " 

In  the  case  of  Keane  v.-  Strodtman,  Sheriff,  18  S.  W,  (2d) 
896,  1.  e,"  898,  the. court  stated: 


« * * * The  familiar  maxim  of  ’expressio 
unius  est  exclusio  alterius’  may  also  be 
invoked,  for  the  maxim  is  never  more  appli- 
cable than  in  the  construction  of  statutes. 
Whitehead  v*  Gape  Henry  Syndicate,  105  Va. 
463,  54  S.  3<  306;  Hackett  V.-  Amsden,  56 
Yt.  201 i 206;  Matter  of  Attorney  General, 

2 M.  49. 

"Certainly  where,  as  at  bar,  the  statute 
(section  8702)  limits  the  doing  of  a par- 
ticular thing  to  a prescribed  manner , it 
necessarily  includes  in  the  power  granted 
the  negative  that  it  cannot  be  otherwise 
done;-.  This  is  the  general  rule  as  to  the 
application  of  the  maxim.  * *'*” 


Since  it  is  the  opinion  of  this  department  that  the  county 
Court  cannot  rebudget  or  again  revise  the  original  budget,  it 
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APPLICATION  FOn  HENEwAL 
LICENSE: 


Commission  does  not  have  pov/er  to 
request  a certificate  from  appli- 
cant as  to  sales  made  between  date 
of  expiration  of  former  license  and 
renewal  application. 


June  14,  1944 


Ur.  J.  W.  Hobbs,  Secretary 
Missouri  Real  Estate  Commission 
222  IAonroe  Street 
Jefferson  City,  Missouri 


Dear  Mr.  Hobbs: 


FILED 

ft  / 


he  have  for  attention  your  letter  of  June  12th,  1944, 
in  which  you  request  the  opinion  of  this  department  on  the 
questions  therein  submitted.  Your  letter  sets  forth  clear- 
ly the  questions  you  desire  answered  in  tills  opinion  and 
we  set  forth  your  letter  in  its  entirety,  as  follows: 


"Hay  this  Commission  request  an  opinion 
on  the  following : 

"There  appear  to  be  quite  a number  of 
licensees  Issued  licenses  last  year  who 
pay  no  attention  to  instructions  on 
applications,  renewal  applications,  and 
license  certificates,  that  all  licenses 
expire  on  December  31st  of  the  year  in 
which  they  are  written,  and  that  all 
licenses  must  be  renewed  on  January  1st 
of  the  ensuing  year. 

"Many  licensees  wait  for  several  months 
before  sending  their  renewal  applications 
for  a license  and  in  many  cases  they  nego- 
tiate sales  through  contracts  and  verbally, 
then  apply  for  their  licenses.  Does  the 
Commission  have  the  power,  upon  receipt 
of  renewal  applications,  to  request  a 
signed  certificate  to  the  effect  that  the 
applicant  had  not  attempted  and  had  not 
made  sales,  loans,  leases,  etc.  during 
the  part  of  the  year  in  which  they  had 
no  license? 
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"This  abuse  la  quite  extensive  and 
will  continue  to  occur  unless  there 
are  some  regulatory  steps  taken.” 


The  Missouri  Heal  Estate  Act,  found,  at  page  424,  et 
seq..  Laws  of  Missouri  1941,  was  enacted  for  the  purpose 
of  protecting  the  legitimate  real  estate  salesmen,  dealers 
and  brokers  in  their  profession,  and  also  for  the  protec- 
tion of  the  publio  who  deal  with  real  estate  brokers, 
salesmen  anddoalers,  and  requires  that  the  licensees 
under  the  Act  comply  with  the  laws  of  the  state  of  Missouri 
in  the  operation  of  their  business.  There  are  in  this  Aot 
certain  sootions  which  penalise  those  who  operate  without 
securing  from  the  Real  Estate  Commission  a license  to  con- 
duct a real  estate  business. 

Section  11  of  the  Act  empowers  the  Commission  to  deny 
an  application  for  a license,  or  suspend  or  revoke  a license 
issued,  only  after  a hearing,  of  which  the  applicant  or 
lioensee  affected  shall  bo  given  at  least  ten  days’  written 
notice  specifying  the  reason  for  denying  the  applicant  a 
license.  And  there  are  certain  regulatory  provisions  govern- 
ing the  action  of  the  Connies ion  in  connection  therewith. 

It  will  be  observed  that  by  Section  16  of  the  Act  no 
person,  copartnership,  corporation  or  association,  aoting 
in  the  oapacity  of  a real  estate  broker  or  real  estate  sales- 
man, shall  bring  or  maintain  an  action  for  a real  estate  com- 
mission unless  lie  was  a licensed  real  estate  broker  or  sales- 
man at  the  time  when  tlxe  alleged  cause  of  action  arose.  So, 
any  of  the  above  entities  could  not  oollect  a real  estate 
commission  'unless  they  Ixad  a license  at  the  tine  the  alleged 
cause  of  action  arose.  Hence,  any  person  not  Iiaving  a licens 
would  jeopardise  their  oomniosion  and  could  not  collect  sane 
in  the  state  of  Missouri. 

P’urther,  by  Section  17  of  the  Aot  a person  who  violates 
any  provision  sliall  be  guilty  of  a misdemeanor  and,  if  a 
person,  be  punished  by  a fine  of  not  more  tiian  1500  or  by 
imprisonment  in  the  county  Jail,  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment,  and  if  a corporation 
shall  be  punished  by  a fine  of  not  more  than  $1,000.  It  will 
be  seen,  therofere,  that  tliere  exists  in  Missouri  a very 
sovero  penalty  for  any  of  the  above  entitles  to  prosecute  a 
real  estate  business  without  first  procuring  a license;  and, 
it  must  be  observed  also,  that  until  the  enactment  of  this 
Aot  tliero  was  no  criminal  penalty  for  operating  without  a 
real  estate  license. 
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The  General  Assembly  tlierefore  1ms  placed  In  the  Imnds 
of  the  prosecuting  officers  a weapon  to  enforce  the  pro- 
visions of  the  law  and  also,  the  real  estate  dealer  who 
violates  this  Act  may  lose  his  real  estate  dealer's  commis- 
sion. 


Y/e  think  your  inquiry  is  whether  the  Commission  has 
tlie  power  and  is  authorized,  upon  the  receipt  of  renewal 
applications  to  request  a signed  certificate  to  the  effect 
that  the  applicant  had  not  attempted  and  had  not  nade  sales, 
loans,  leases,  etc.,  between  the  time  of  the  expiration  of 
his  former  license  and  the  date  of  the  application  for  a 
renewal,  and,  in  the  event  lie  refuses  or  neglects  to  sign 
a certificate  incorporating  the  above  faots,  that  the  Com- 
mission may  refuse  to  grant  a license  until  the  applicant 
lias  ooanplied  with  such  request.  In  other  words,  may  you 
make  such  on  enforclble  rule? 

We  do  not  think  it  would  be  practicable  for  the  Com- 
mission to  make  such  a rule  and  regulation  and,  if  the  appli- 
cant did  comply  with  it,  deny  a license  to  him  solely  on  tliat 
ground,  because  Section  11  does  not  male©  tliat  one  of  the  pre- 
requisite to  securing  a license.  Of  course.  If  a person 
makes  an  application  for  a license  and  the  Commission  finds 
tliat  the  applicant  lias  violated  tlie  provisions  of  the  Missouri 
Real  Estate  Act  it  may,  in  its  Judgment,  refuse  to  issue  a 
license. 


CONCLUSION 

It  Is,  therefore,  our  opinion  tliat  the  Commission  does 
not  have  tlie  power  to  make  such  a rule  and  enforce  same, 
solely  upon  the  ground  tliat  the  applicant  for  a renewal  of 
his  license  lias  not  complied  with  such  mile  and  regulation. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 

APPROVED: 


Attorney  General 


CRH: C? 


OFFICERS:  ) Whether  enlistment  in  United  States  Maricime 

MILITARY  SERVICE:  ) services  creates  a vacancy,  is  a matter  for 

judicial  interpretation. 


June  30,  1944 


Honorable  Paul  S.  Hollenbeck 
Judge  of  Probate  Court 
Maries  County 

Vienna,  Missouri 


i>ear  sir: 


/ 


/ 


The  Attorney  General  acknowledges  receipt  of  your 
letter  of  June  23,  1944,  requesting  an  opinion  of  this  pepart- 
ment.  Your  lottor  of  requests  reads  as  follows: 

"Some  time  ago  I was  advised  in  an  opinion 
from  your  office  that  in  the  event  of  my 
enlistment  in  the  nay  or  Navy  I could 
retain  my  office  upon  being  discharged 
from  such  service,  in  the  event  my  term 
hud  not  expired  during  said  service.  As 
I have  been  rejected  twice  from  the  Array 
I now  contemplate  enlistment  in  the  U.S. 

Maritime  Service.  As  you  no  doubt  know, 
this  service  is  not  in  tne  same  category 
in  many  respects  as  is  the  other  brandies. 

"iiy  question  Is  this:  In  event  I enlist 
in  the  maritime  Service  can  I retain  my 
office  upon  being  discharged  from  such 
service  within  the  duration  of  ray  present 
term  of  office?" 

There  ore  two  cases  involving  the  induction  of  a 
circuit  judge  and  a circuit  clerk,  respectively,  into  the 
armed  forces,  (1)  State  ex  rcl.  McC-aughey  v.  nrayston,  163 
S.  VY.  (2d)  335  and  (2)  State  ex  Inf.  Mohittrlok  v.  Wilson,  16b 
S.  ' . (2d)  499.  ‘ho  Grayston  case  held  that  there  is  no  in- 
compatibility in  holding  the  office  of  circuit  Judge  and  a com- 
mission in  the  \rray.  It  is  cuotod  with  approval  In  the  ' ilson 
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case  on  the  proposition  that  Article  II,  Section  18  of  our 
Constitution,  providing  that  no  officeholder  shall  hold  office 
without  personally  devoting  hie  time  to  the  purf ormanoe  of  the 
duties  of  the  office,  was  intended  to  prevent  farming  out  of 
the  performance  of  the  duties  of  t iat  office  for  profit  of  the 
officeholder,  and  said  article  did  not  apply  to  the  situation 
in  either  of  these  cases,  '^he  Y<ilson  case  hold  that  there  was 
no  forfeiture  of  office  by  virtue  of  induction  of  a circuit 
clerk  Into  the  armed  forces. 

We  have  previously  rendered  an  opinion  in  lino 
with  the  aoove  two  cases  to  the  offset  that  in  the  ovant  of 
your  enlistment  or  induction  into  the  armed  forces,  no  vacancy 
would  be  created  thereby.  Y e have  also  previously  held  that 
the  United  States  Merchant  Marine  was  not  under  the  direct  super- 
vision of  the  Army  or  Navy  "out  was  established  under  Section 
1126,  U.  S*  C,  A.,  Title  46,  and  is  under  the  United  Statos 
maritime  Commission* 

The  court  stated  In  the  Grnyston  case  (1.  c.  341), 

"In  order  to  survive  it  Is  necessarily  the  policy  of  tho  Stride 
law  to  aid,  not  impede  our  common  defense."  Whether  enlistment 
in  the  United  States  Maritime  Service  would  create  a vacancy  or 
amount  to  a forfeiture  of  office  or  constitutes  grounds  for 
removal  from  office,  would  be  a matter  for  judicial  interpre- 
tation. 


The  above  and  forogoing  constitutes  the  opinion  of 
this  department. 


Respectfully  submitted. 


RALPH  C.  LASHLY 
Assistant  Attorney  General 

APPuGVKD; 


ROY  MoKITTRICK 
Attorney  General 
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MISSOURI  REAL  ESTATE  COMMISSION : The  date  of  the  conviction 

fixes  the  jurisdiction  of 
REVOCATION  OF  LICENSE:  the  Commission  in  revoca- 

tion of  license.  Using  the 
mails  to  defraud  in  connec- 
tion with  S.E.C.  regulations 
comes  within  the  provisions 
of  Section  14  of  the  Missouri 
Real  Estate  &ct  relative  to 
revocation  of  licenses. 

October  II,  1944 

Mr.  John  W.  Hobbs,  Secretary 
Missouri  Real  estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missoxirl 


Dear  Mr.  Hobbs: 


This  is  to  acknowledge  receipt  of  your  letter  of 
September  16th,  1944,  in  which  you  request  the  opinion 
of  this  department.  Your  letter  Is  as  follows: 


"May  the  Missouri  Real  Estate  Commission 
request  an  opinion  from  your  office  on 
the  following: 

"The  Midwest  Realty  Company,  a corporation 
of  St.  Louis,  Missouri  lias  filed  an  appli- 
cation with  this  Commission  for  a corpora- 
tion license  and  the  active  officers  were 
the  officers  of  the  Lichtenstein  Estate 
Inc.  who  were  before  the  U.  S.  Federal 
Court  in  St.  Louis  and  were  fined  for 
using  the  mails  to  defraud  and  violation 
of  the  S.C.C.  regulations. 

"1.  If  the  Federal  Court  procedure  was 
previous  to  the  Missouri  Real  Estate 
License  Law  becoming  effective  which  date 
was  January  1,  1942  could  the  courts’ 
findings  be  used  against  the  Midwest 
Realty  Corporation  and  Its  members. 
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"2.  Whether  the  act  which  was  using 
the  nails  to  defraud  and  violating 
the  S.C.C.  regulations,  could  he  classed 
with  criminal  acts  and  others  as  set  out 
in  Section  14  of  the  law  creating  the 
Missouri  Real  Estate  Commission." 


In  tills  opinion  we  are  not  passing  on  the  application 
of  the  Midwest  Realty  Company,  a corporation  of  St.  Louis, 
Missouri,  for  a license  under  the  Missouri  Real  Estate  Act, 
and  are  merely  answering  the  questions  propounded  in  your 
letter. 

Replying,  therefore,  to  your  first  question,  we  refer 
to  Section  14  of  the  Missouri  Real  Estate  Act,  found  at 
page  430,  Laws  of  Missouri,  1941,  which  provides: 


"Where  during  the  term  of  any  license 
issued  by  the  commission  the  licensee 
shall  be  convicted  in  a court  of  come- 
tent  jurisdiction  in  the  state  of  Mis- 
souri or  any  state  (including  federal 
courts)  of  forgery,  embezzlement,  ob- 
taining money  under  false  pretenses, 
extortion,  criminal  conspiracy  to  de- 
fraud, or  other  like  offense  or  offenses 
and  a duly  certified  or  exemplified  copy 
of  the  record  in  such  proceedings  shall 
be  filed  with  the  commission,  tha  com- 
mission shall  revoke  forthwith  the  li- 
cense by  it  theretofore  issued  to  the 
licensee  so  convicted.  Ko  license  shall 
be  issued  by  the  commission  to  any  person 
loiown  by  it  to  have  been  convicted  of  forg- 
ery, embezzlement,  obtaining  money  under 
false  pretenses,  extortion,  criminal  con- 
spiracy to  defraud,  or  other  like  offense 
or  offenses,  or  association  or  copartner- 
ship of  which  such  person  is  a member,  or 
to  any  association  or  copartnership  of  which 
such  person  is  an  officer,  or  in  which  as  a 
stockholder  such  person  had  or  exercises  a 
controlling  interest  either  directly  or  in- 
directly." 


ilr.  John  W.  Hobbs,  Sec 
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Section  1,  of  the  Missouri  Real  Estate  Act,  page 
425,  Lav/s  of  Missouri,  1941,  provided  that  the  Missouri 
Real  Estate  Act  should  become  effective  after  January  1, 
1942. 


It  will  be  observed  that  under  Section  14,  supra, 
a conviction  in  a court  of  c-jmpetent  jurisdiction  in  the 
State  of  Missouri,  including  the  federal  courts,  of  certain 
designated  offenses  makes  it  mandatory  'on  the  Commission  to 
revoke  a license,  upon  the  filing  of  a duly  certified  or 
exemplified  oopy  of  the  record  of  such  proceedings  with 
the  Commission,  where  during  the  tern  of  the  lice -se  issued 
by  the  Commission  the  licensee  shall  be  convicted.  The 
statute  fixes  the  date  as  of  t.e  date  of  the  conviction 
and  not  when  the  crime  was  actually  committed.  So,  if  any 
licensed  person  should  be  convicted  during  the  term  of  the 
license  the  Real  Estate  Commission  would  have  jurisdiction 
of  the  natter. 

Referring  to  your  second  question,  we  refer  again  to 
Section  14,  supra,  of  the  Act,  where  it  will  be  noted  that 
convictions  of  forgery,  erib e2z lemon t,  obtaining  money  under 
false  pretenses,  extortion,  criminal  conspiracy  to  defraud, 
or  other  like  offense  or  offenses  are  the  crimes  for  which 
a license  shall  be  revoked,  upon  filing  a duly  certified 
or  exemplified  copy  of  the  record  in  such  proceedings  with 
the  Commission. 

We  think  that  using  the  nails  to  defraud  under  the 
Federal  statute  would  be  an  offense  which  would  come  with- 
in the  purview  of  said  Section  14.  It  would  seem  that  the 
Act  made  it  mandatory  on  the  Commission  to  revoke  the  li- 
censes of  those  who  had  been  convicted  of  offenses  involv- 
ing money  transactions  or  transactions  involving  property, 
and  those  crimes  which  would  likely  come  within  the  busi- 
ness of  a real  estate  dealer.  And,  applying  the  rule  of 
e.lusdem  r. enerls . it  is  our  opinion  that  other  like  offense 
or  offenses  would  include  using  the  mails  to  defraud  and 
come  within  the  terns  of  Section  14.  Also,  we  think  using 
the  malls  to  defraud  would  be  included  under  the  offense 
of  obtaining  money  under  false  pretenses.  In  the  very 
recent  case  of  Keibling  v.  Terry,  177  S.  W.  (2d)  502,  where 
the  disbarment  of  cm  attorney  was  involved,  the  court  said, 
at  1.  c.  503,  that  the  offense  of  using  the  mails  to  de- 
fraud involves  moral  turpitude,  citing  cases  from  other 
jurisdictions. 


.Tf  John  V/.  llobba,  Sec 
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he  have  prevlouwly  ruled  to  your  Coiumission  that  a 
plea  of  nolo  contendere  In  the  Federal  Court  of  certain 
crimes  is  a conviction  within  the  meaning  of  the  Missouri 
Real  Estate  Act.  And,  the  Circuit  Court  of  Cole  County, 
in  the  case  of  Meyer  v.  Missouri  Real  Estate  Commission, 
sustained  our  construction  of  this  statute.  However,  this 
case  lias  "been  appealed  by  the  plaintiff  and  was  argued  in 
the  Kansas  City  Court  of  Appeals  on  October  6th,  1944. 

The  opinion  lias  not  been  handed  down,  and,  it  would  seem 
advisable  to  await  the  decision  of  this  case  in  the  Court 
of  Appeals  on  the  question  of  whether  a plea  of  nolo  con- 
tendere is  a conviction  within  the  meaning  of  the  Act. 


CONCLUSION 


Therefore,  It  is  our  opinion  that  (1)  the  date  of  the 
conviction  in  the  court  and  not  the  date  of  the  crime  fixes 
the  time  when  the  Commission  tal:es  jurisdiction  for  the 
purpose  of  revocation  of  a license;  and,  that  (2)  using  the 
mails  to  defraud,  in  connection  with  the  violation  of  the 
S.E.C.  regulations,  comes  within  the  purview  of  Section  14, 
of  the  Missouri  Real  Estate  Act,  that  is,  comes  within  the 
designated  crimes  of  obtaining  money  under  false  pretenses, 
criminal  conspiracy  to  defraud,  or  other  like  offense  or 
of fens  es . 

Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 

CRIUCF 


A.’PRvVED: 


Vai;e  c.  tiidrlj 

(Acting)  Attorney  General 


DEPUTY  RECORDER:  Compensation  of  Deputy  Recorder  must  toe 

paid  from  fees  earned  by  the  office  of 
Recorder  of  Deeds. 


June  IS,  1944 


Mr.  J.  M.  IIow 

Assistant  Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sir: 


We  acknowledge  receipt  of  your  letter  of  May  29th, 
194-4,  requesting  an  opinion  from  thi3  department,  which 
letter,  omitting  address  and  signature,  is  as  follows: 


"Prior  to  1943  the  offices  of  Circuit 
Clerk  and  Recorder  in  this  County  were 
combined.  January  1st,  1943,  they  were 
separated.  Mr.  Oliver  F.  Goodin  became 
Recorder  of  Deeds.  It  was  his  intention 
to  appoint  Mr.  0.  T.  Dalton  as  his  deputy, 
but  Hr.  Dalton  was  then  in  the  Collector’s 
office  and  would  not  be  relieved  from 
duty  there  until  after  the  March  settle- 
ment of  that  office.  Mr.  Oscar  I.  Oliver 
was  appointed  to  fill  the  position  of 
deputy  recorder  temporarily.  Mr.  0.  T. 
Dalton  began  his  duties  April  3rd,  1943. 
Mr.  Oliver  was  being  paid  at  the  rate  of 
$1600.00  per  year.  The  compensation 
agreed  upon  for  Mr.  Dalton  was  $1700.00 
per  year.  The  only  record  I could  find 
in  the  County  Clerk* s office  was  one  made 
January  12th,  1943,  recorded  in  Book  16 
at  page  209,  merely  stating  that  Oscar  I. 
Oliver  was  appointed  deputy  recorder  at  a 
salary  of  $1600.00  per  year.  I have 
failed  to  find  any  record  wliatevor  of  Mr. 
Dalton’ s appointment,  but  I am  infor^ied 
that  he  lias  been  paid  monthly  on  the  basis 
of  $1700.00  per  year. 


Mr.  J.  M.  IIow 
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"In  1943  the  fees  of  the  Recorder’s 

office  we ro  more  tlian  enough  to  enable 
the  Recorder  to  retain  £4000.00  and  pay 
the  deputy  *1700.00.  After  the  new 
marriage  law  was  passed,  the  license 
fees  fell  off  to  such  an  extent  that 
there  seems  to  be  a question  a3  to  the 
fees  of  the  office  amounting  to  £5700.00 
in  1944. 

"The  question  to  which  an  answer  is  de- 
sired is  this  - If  the  fees  do  not  amount 
to  £5700.00  in  1944,  is  the  difference  to 
bo  paid  by  the  County  Court,  or  Is  It  a 
matter  for  the  Recorder  and  his  deputy  to 
worlc  out  between  themselves? 

"I  find  no  statute  dealing  directly  with 
tlxi 3 question.  Section  13,187,  R.  3.  Mo. 
1939,  seems  to  toko  It  for  granted  that 
the  fees  will  be  sufficient  to  pay  the 
denuty  after  the  recorder  has  retained 
£4000.00. 

"One  of  the  Judges  of  the  County  Court 
spoke  to  me  about  the  Recorder*  s settle- 
ments with  that  court  and  indicated  tliat 
the  Recorder  would  like  to  make  his  settle- 
ments as  required  by  lav/  showing  the 
emounts  collected  and' distributed,  but  not 
paying  in  any  surplus  at  the  end  of  each 
year,  but  make  the  payment  at  tlxe  end  of 
his  four  year  term.  It  hardly  seems  to  me 
tliat  this  is  within  the  contemplation  of 
the  statute,  because  if  lie  did  not  make 
proper  payment  for  the  first  year,  the 
three  year  statute  of  limitations  might 
cause  trouble." 


Misslssipoi  County,  as  disclosed  by  the  1940  census, 
lias  a population  of  23,149.  The  Recorder  of  Deeds  of  Mississ- 
ippi County  Is,  tlieroforo,  under  tlio  provisions  of  3eotiona 
131G0  and  13137,  R.  3.  LIo.  1939,  with  reference  to  the  appoint- 
ment of  deputies  and  compensation  of  the  Recorder  and  such 
deputies . 


J.  LI.  How 
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Section  13160,  R.  S.  Mo.  1939  provides  as  follows: 


"In  all  counties  therein  the  offices 
of  dork  of  the  oiroult  court  and 
recorder  of  deeds  have  been  or  my 
be  se:>arated,  the  recorder  of  deeds 
nay  appoint  In  writing  one  or  more 
deputies,  to  be  approved  by  t lie  county 
court  of  their  respect ive  com ties, 
wlal oh  appointment,  with  the  like  oath 
of  office  as  their  principals,  to  be 
taken  by  thorn  and  Indorsed  tliereon, 
shall  be  filed  In  the  off ice  of  the 
county  cleric.  Such  deputy  recorders 
shall  possess  the  qualifications  of 
clerics  of  courts  of  reoord,  and  nay, 
in  the  nano  of  their  principals,  per- 
form the  duties  of  recorder  of  deeds, 
but  all  recorders  of  deeds  and  their 
sureties  shall  be  responsible  for  tlie 
official  conduct  of  their  deputies. 

But  no  recorder  now  holding  office 
shall  appoint  such  deputy  or  deputies 
until  lie  shall  have  entered  into  a new 
bond  to  the  state  in  such  sum,  manner 
and  form  as  is  now  required  by  law." 


Section  13187,  R.  S.  Mo.  1939,  provides: 


"The  recorder  of  each  county  in  which 
the  offices  of  recorder  of  deeds  and 
clerk  of  the  circuit  court  are  separate 
shall  keep  a full,  true  and  faithful 
account  of  all  fees  of  every  kind  re- 
ceived, and  make  a report  tlieroof  every 
year  to  the  county  court;  and  all  the 
fees  received  by  hin,  over  and  above 
the  sum  of  four  thousand  dollars,  for 
each  year  of  his  official  term,  after 
paying  out  of  such  fees  and  emoluments 
such  amounts  for  deputies  and  assistants 
in  Ills  office  as  the  county  court  may 
deem  necessary,  shall  be  paid  into  the 
county  treasury,  to  form  a part  of  the 
Jury  fund  of  the  county." 


Mr.  J.  M.  How 
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Section  13160,  supra,  does  not  leave  to  the  discretion 
of  the  County  Court  tlie  amount  of  compensation  that  should 
he  paid  to  a deputy  recorder. 

Section  13167,  supra,  allows  the  Recorder  of  Deeds  to 
retain  as  Ills  compensation  from  fees  received  by  him  not  to 
exceed  04,000  per  year  and,  in  effect,  allows  him  credit  for 
a reasonable  amount  paid  for  deputy  hire  upon  the  fees  earned 
by  him  In  excess  of  the  04,000  allov/ance. 

It  is  thus  seen  tliat  the  sole  method  of  compensating  a 
Recorder  of  Deeds  and  Ms  deputies  in  counties  such  as  LIIss- 
issippi  County  is  from  the  fees  earned  by  tliat  office.  The 
necessity  of  deputy  Mre  and  the  amount  to  be  paid  the  deputy 
is  left  to  the  reasonable  discretion  of  the  County  Court  and 
is  allowed  as  a credit  to  the  recorder  when  he  makes  Ms 
settlement  with  the  County  Court. 

In  State  ex  rel.  Vernon  County  v.  King,  13G  Mo.  309, 

1.  c.  319,  the  Supreme  Court  said: 


”VVe  are  of  the  opinion,  therefore,  that 
the  allov/ance  to  the  recorder  of  reason- 
able compensation  for  necessary  hire  of 
assistants  was  not  a matter  of  mere  dis- 
cretion with  the  county  court.  In  Ms 
settlement,  the  recorder  was  entitled  to 
a credit  for  the  amount  so  paid;  * * 


In  the  above  case  it  was  shown  that  the  Recorder  of 
Deeds  bad  collected  in  two  years  £9* 519.00,  or  £5,519.00, 
more  tlian  lie  was  entitled  to  retain  as  salary  and  that  he 
actually  paid  the  sum  of  £2,010.00  for  deputy  hire  during 
those  two  years.  Apparently  no  order  was  ever  made  by  the 
County  Court  fixing  the  compensation  of  his  deputy.  In 
holding  that  tlxere  could  be  no  recovery  against  tlie  re- 
corder and  lii 8 bondsmen,  the  following  was  ruled: 


"But  assuming  tliat  the  settlement  v;as 
fairly  made,  and  that  tlie  payment  of 
£4,000  was  on  account  thereof,  and  that 
a balance  of  £'1,519  remained  unpaid,  yet 
tlxe  amount  was  subject  to  the  credit  of 
whatever  necessary  sum  was  actually  paid 
for  the  hire  of  clerks  and  other  assis- 
tants. The  agreement  In  respect  to  the 


How 
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Mr.  J.  H. 
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allowance  of  such  credit  should  be 
given  ao  broad  a meaning  as  that 
given  to  the  statute;  that  is,  that 
defendant  should  liave  a credit  for 
all  amounts  actually  paid  by  lain 
which  v/ere  reasonable  and  necessary 
for  the  proper  performance  of  the 
duties  of  tlie  office." 


The  rule  with  reference  to  the  compensation  of  officers 
lias  been  stated  in  Nodaway  County  v.  Kidder,  129  3.  W.  (2d) 
857,  1,  c.  060,  as  follov/s: 


"The  general  rule  is  that  the  rendi- 
tion of  services  by  a public  officer 
la  deemed  to  bo  gratuitous,  unless  a 
compensation  therefor  is  provided  by 
statute.  If  the  statute  provides 
compensation  in  a particular  mode  or 
manner,  then  the  officer  Is  confined 
to  that  manner  and  is  entitled  to  no 
other  or  further  compensation  or  to 
any  different  mode  of  securing  same. 

Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer. 

3tate  ox  rel.  Evans  v.  Gordon,  245 
Mo.  12,  28,  149  S.  V7.  638;  King  v.  River- 
land  Lovee  List.,  210  Mo.  App.  490,  493, 
279  3,  W.  195,  196;  3tate  ox  rol.  Wode- 
Icing  v.  McCracken,  60  Mo.  App.  650,  656. 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  offi- 
cial duties  performed  must  point  out 
the  statute  authorizing  such  payment. 
State  ox  rel.  Buder  v.  Ilaolaaarm,  305  Mo. 
342,  265  S.  W.  532,  534;  State  ex  rel. 
Linn  County  v.  Adams,  172  Mo.  1,  7,  72 
S.  y.  655;  Williams  v.  Chariton  County, 

05  Ho.  645." 


CONCLUSION 

In  the  opinion  of  this  department  a deputy  recorder 
of  deeds  in  counties  such  as  Mississippi  County,  Missouri, 


I.Ir*  J.  Li.  IIow 
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may  be  compensated  only  from  fees  earned  by  the  office  of 
recorder  of  deeds,  and  that  the  county  is  not  liable  for 
his  salary  and  cannot  properly  pay  any  part  thereof. 


Respectfully  submitted. 


£•  B.  WOOLFOLK 

Assistant  Attorney  General 


AFPROVLH) : 


mi  ttcVjtmc. 

Attorney  General 


BBWiCP 


VITAL  STATISTICS.  : Local  Registrars  in  cities  10,000 

: to  30,000  must  supply  city  Board 
: of  Registrars  monthly  list  of  deaths 
: of  persons  over  21  years  of  age, 

: during  preceding  month. 


June  5,  1944 


At,  0.  S.  Hull,  Jr,, 

Director  Vital  Statistics 

The  State  Board  of  Health  of  Missouri 

Jefferson  City,  Missouri 


Dear  Mr.  Hulls 


This  will  acknowledge  the  recei  t of  you r 
letter  of  May  25,  1944,  request  ng  an  opinion  of 
this  off ice, which  is  as  follows: 

"I  have  received  the  following  letter  from  the 
local  registrar  of  Adair  County: 

•Mr.  0.  S.  Hull,  Director 
Vital  Statistics 
State  Board  of  Health 
Jefferson  City,  Missouri 

'Dear  Mr.  Hull: 

•I  have  been  informed  by  the  City  of  Kirksville 
that  I should  hand  them  a list  of  all  legal 
voters  who  die  each  month.  In  fact  they  are 
just  now  asking  me  to  bring  it  up  to  date  from 
the  time  of  the  last  census. 

•This  is  quite  a little  task  and  I am  wonder- 
ing if  I can  legally  charge  them  for  this  ser- 
vice.' 

'Your  advice  will  be  appreciated. 

Yours  very  truly, 

Mrs.  J.  L.  Wagner.' 

"I  would  like  to  have  an  opinion  as  to  whether 
or  not  a local  registrar  is  to  furniBh  citie3 
with  a list  of  legal  voters  who  die  and  if  they 
can  make  a charge  for  this  service.  An  early 
reply  will  bo  appreciated." 


Mr.  0.  S.  Bull,  Jr 
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Sec.  11947,  R.  S.  Mo  , 1939,  provides: 

"It  shall  be  the  duty  of  the  person  or  official 
having  charge  of  the  vital  statistics  of  any 
such  city  to  furnish  said  board  of  registrars, 
monthly,  a report  of  the  names,  sex,  color  and 
previous  residence  of  all  persons  over  21  yearB 
of  age  who  have  died  during  the  preceding  month. 

Any  registrar  of  vital  statistics  violating  the 
provisions  of  this  section  shall  be  deemed 
guilty  of  a misdemeanor,  and  fined  not  less  than 
$ 10.00  and  not  more  than  $50. 00.  (laws  1933, 
p.  239,  Sec.  12.)" 

The  plain  words  of  this  statute  require  the  local 
registrar  to  furnish  the  Board  of  registrars  of  cities^ 
between  10,000  and  30,000  inhabitants  with  this  infor- 
mation. There  is  no  fee  provided  in  the  statute  for 
this  service,  nor  is  there  any  provision  in  the  general 
statute  relative  to  fees  of  local  registrars,  providing  a fee 
for  a service  of  this  kind.  (Sec.  9780  R.  S.  Mo.,  1939.) 

A public  official  clalmi  g compensation  for  official 
duties  performed  must  point  out  the  statute  authorizing 
such  payment.  Nodaway  V.  Kidder,  129  S.  W.  (2d)  857. 


CONCLUSION. 


It  Is  therefore,  the  conclusion  of  this  office 
that  the  local  registrar  of  vital  statistics  of  cities 
between  10,000  and  30,000  population  must  supply  the 
city  board  of  registrars  with  monthly  lists  of  all  over 
21  years  of  age,  who  died  during  the  preceding  month 
and  no  fee  is  provided  in  the  statute  for  this  service. 


Respectfully  submitted 


APPROVED:  RbBERtf  J.  FLANAGAN 

Assistant  Attorney  General 

FOY  McKIT  ’RICK 
Attorney  General 


RJ^  xLeC 


SHERIFFS*  Not  authorized  to  make  a charge  for  attendance 
on  the  juvenile  court  and  another  charge  for 
attendance  on  the  circuit  court  on  the  same  day, 
in  the  same  circuit. 


July  23,  1944 


FILED 


Honorable  V.’.  C.  Huffman 
Presiding  Judge 
Dunklin  County  Court 
Kennett,  Missouri 


Dear  3irt 


We  are  in  receipt  of  your  letter  of  July  24,  1944, 
in  which  you  re  .uest  uu  opinion  of  tnis  department.  Your 
letter  reuds  as  follows: 


"The  3heriff  of  Dunklin  County  has  pre- 
sented us  with  a bill  for  *9.00  for  wait- 
ing on  Circuit  Court  on  June  5th  and  a 
bill  for  v 9.00  for  uniting  on  Juvenile 
Court  on  the  same  day. 

"Will  you  kindly  advise  if  the  *13.00 
charge  is  a le^al  obligation  of  Dunklin 
County  wneru  Cirouit  Court  and  Juvenile 
Court  were  held  on  the  same  day' 

"A.  P.  Marshall  was  duly  notified  to  ap- 
pear as  a witness  in  Cirouit  Court  but 
failed  to  appear.  The  Cirouit  Court  had 
the  Sheriff  bring  him  Into  court  at  a cost 
of  $1.00  fee  for  serving  attachment  for 
witness  and  *6.00  mileage. 

"The  Sheriff's  costs  were  taxed  uouinst 
Dunklin  County  instead  of  against  the  at- 
tached witness. 

"Will  you  kindly  aavise  lr  the  $ 7.00  aaer- 
lff's  costs  for  attaching  a witness  as- 
sessed against  Dunklin  County  by  the  Cir- 
ouit Court  is  a legal  obligation  of  Dunklin 
County?** 


Huffman 


July  20,  1944 
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Seotlon  13411,  E.  3.  Mi  souri,  1939,  roads,  in  part, 
as  follows: 

"Fees  of  sheriffs  shall  be  allowed  for 
their  survioos  as  follows: 

* * * * * 

"For  attending  euoh  oourt  of  reoord 
or  orixaln-1  oourt  -nd  for  euoh 
deputy  actually  employed  in  at- 
tendance upon  suoh  oourt  the  num- 
ber of  suoh  deputies  not  to  exoeed 
three  per  day  £3. 00" 


Section  lo!33,  H.  3.  Missouri,  1939,  provides: 


"_uiy  sheriff  may  appoint  one  or  nore 
deputies,  with  the  approbation  of  the 
judge  of  the  oirouit  court;  and  every 
suoh  appointment,  with  the  oath  of  of- 
floe  indorsed  thereon,  shall  be  filed 
in  the  office  of  the  olerk  of  the  cir- 
cuit court,  of  the  county." 


We  have  previously  held  that,  under  the  above  two  sec- 
tions of  the  statutes,  the  sheriff  is  entitled  to  $3.00  per 
day  while  actually  in  atteudunoe  on  a oourt  of  reoord  or 
oriminul  court,  and  that  the  sheriff  may  appoint  not  to  ex- 
ceed three  deputies  for  the  performance  of  these  duties,  who 
shall  each  be  entitleu  to  a fee  of  $3.00  per  day. 

The  question  presented  here  is  whether  attendance  on 
the  oirouit  oourt  and  the  juvenile  oourt  constitutes  attend- 
ance on  two  oourts  of  reoord,  thereby  justifying  two  charges 
by  the  sheriff  and  his  deputies. 

The  following  oltation  appears  in  the  ouae  of  In  re 
Zartman's  adoption,  35  3.  W.  (2d)  951,  1.  o.  954: 


"One  contention  of  the  appellants  is 
tnut  the  juvenile  court  of  Jackson  County 
is  a court  of  limiteu  and  special  powers, 


EE3MM1 


f’.H 


tiie  circuit  court,  a oourt 
o omcion-I  aw  powers  and  JurT 
statute,  section  1467q,  sp 
oourt  anall  dear  and  ueter. 
volviuu  tjio  adoption  of  oil 


Tonbn.M,,TS5~ 

liyln^  what" 
lie  oases  Tn- 
dren,  apeoT- 
!?’  the  olrouit 


oourt 


in  shall  nave  jurlaaiot 
with  la  tile  terms  of  tn 


oourt 


or  uonvenlenoe 


a creature  of  the  statute,  and  it  oan- 
not  oxeroloe  any  powers  not  specifically 
0i veil.  It  is,  therefore,  argued  that, 
ae  tae  statutes,  sections  14073  to  14081, 
U.  3.  1929  (Mo.  St.  nirn.  sees.  14073- 
14081,  pp.  822-828),  relating  to  the 
adoption  of  children,  uo  not  confer  on 
auoh  courts  the  ^enerul  power  to  set 
aside  or  annul  deorees  of  adoption,  no 
auoh  power  exists.  The  troubio  with  tais 
argument  is  in  the  f aise~TI  euise  taut  Ju- 
venile Courts  uro  courts  of  llmltsa  _-uu- 
speolal  powers.  On  the  contrary,  auoh  a 
court  Is  merely  a uivislon  or  branch  of 


In  tho  case  of  In  ro  lAOJTarland,  223  Uo.  ..pp.  826,  12 
3.  W.  1 2d)  520,  1.  o.  527,  the  court  stated: 


» + * + The  so-oalled  ’juvenile  court*  is 
but  a division  of  the  olrouit  oourt  und  is 
in  fuot  presided  over  by  the  suue  jud&e. 


Honorable  W.  0.  Huffman  -3-  July  28,  1944 


Honorable  V/.  0.  Huffman 
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The  a&utute  ^ivua  to  the  olroult  oourt 
original  Jurisdiction  in  a.ll  natters  ap- 
pertaining to  tiie  treatment  ana  correc- 
tion of  delinquent  Minora,  and  when  act- 
ing in  that  uapaoity  it  ia  called  the 
Juvenile  oourt.  Seotion  lido,  &•  3.  .o. 

1919. 

'•The  adoption  statute  itself  refers  to 
*the  juvonlle  division  of  the  olroult 
court.*  It  ia  then  not  a separate  oourt, 
but  a division  of  the  olroult  oourt, 
whioh  certainly  has  original,  general, 
ooiufuon-lavf  jurisdiotlon.  * * * M 


The  above  oases  oonatitute  ample  authority  for  the 
statement  that  the  juvenile  oourt  is  but  a division  of  the 
oirouit  oourt.  The  sheriff  then  is  mb  Icing  a oharge  for  at- 
tendance at  two  sessions  of  the  oirouit  oourt  held  on  the 
same  day,  whioh  is  in  direct  oonfliot  with  the  provision  of 
the  statute,  Huoteu  above,  allowing  him  or  his  deputies  but 
*d.00  per  d-y  for  suoh  attendance. 

e are  unable  to  render  an  opinion  on  the  question  of 
Dunklin  County's  liability  to  pay  the  costs  of  attaching  a 
witness  because  we  do  not  have  enough  of  the  faots.  You 
should  have  stated  whether  the  suit  was  of  a oivil  or  oriminal 
nature  — if  oriiulntl,  whether  the  oharge  was  a felony  or  a 
misdemeanor,  whether  the  attached  witness  was  on  behalf  of  the 
State  or  the  defendant,  end  whether  plaintiff  or  defendant  was 
suooessful* 


G0I!CLU3IQN 


It  is  the  opinion  of  this  d epur tment  that  the  sheriff 
of  Dunklin  County  is  not  authorized  to  nuke  a oharge  for  at 


Honoratle  t. . 0.  Km  f man 
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tendanoe  on  tue  juvenile  court  and  a si:uilm'  oua^e  for  at- 
tendance on  tnc  circuit  court  on  the  came  day. 


Eea^ectrully  auhxultted 


E-.JJ.-1i  C.  K/.JlILT 
Assistant  Attorney  General 


,J>PnUVJo: 


EOY 

Attorney  Generul 
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MISSOURI  SCHOOL  for  DEAF: 


Board  of  Managers  must  first 
obtain  authority  through  an 
appropriate  act  of  General 
Assembly  before  a building  may 
be  razed. 


May  29,  1944 


FILED 


Mr.  Truman  L.  Ingle,  Superintendent 
Missouri  School  for  the  Deaf 
Fulton,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  opinion  request  which 
reads  as  follows: 

"We  have  here  at  the  Missouri  Sohool 
for  the  Deaf  a building  which  has  been 
condemned  as  unsafe.  Our  Board  of 
Managers  has  authorised  the  wreolclng 
of  this  building.  It  has  not  been 
oooupied  for  more  than  four  years,  but 
has  been  a constant  source  of  expense 
in  keeping  the  roof  in  proper  repair 
and  it  is  felt  that  the  wise  thing  to 
do  is  to  eliminate  this  expense  as 
quickly  as  possible.  The  hoard  has 
instructed  me  to  write  asking  for  an 
opinion  as  to  whether  or  not  it  is 
within  the  legal  authority  of  the  board, 
through  the  State  Purchasing  Agent,  to 
ask  for  bids  on  the  wreoklng  of  the 
building. 

"The  board  desires  to  be  absolutely  with* 
in  their  jurisdiction  in  this  matter. 

The  plan  is  that  whatever  salvage  may  be 
in  the  building  will  go  as  part,  or  all, 
pay  for  the  wreoklng. 

"I  will  appreciate  it  very  much  if  we 
may  have  an  opinion  from  your  office  in 
time  for  our  next  regular  board  meeting, 
which  will  be  Friday,  June  9." 


Mr,  Truman  L*  Ingle 
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May  29,  1944 


In  this  connection  we  wish  to  call  your  attention  to 
Section  10864,  Revised  Statutes  of  Missouri  1939,  which 
seotion  reads  as  fellows t 

"The  board  of  managers  of  each  school 
shall  have  the  care  and  control  of  all 
the  property,  real  and  personal,  owned 
by  such  sohool,  and  the  title  to  all 
real  estate  or  personal  property  now 
owned  by  such  sohool,  or  by  the  state 
for  its  use,  or  that  may  hereafter  be 
purchased  by  or  donated  to  such  sohool 
shall  be  vested  in  such  board  of  mana- 
gers of  the  respective  schools,  for  the 
use  and  benefit  of  the  said  sohool. 

The  board  of  managers  of  either  sohool 
shall  not  sell  or  in  any  manner  dispose 
of  any  real  estate  belonging  to  the 
sohool  without  an  act  of  the  general 
assembly  authorising  such  sale  or  dis- 
posal of  such  real  estate*  The  boards 
of  managers  shall  provide  their  respec- 
tive sohools  with  an  official  seal*" 

From  the  reading  of  the  above  seotion,  supra,  we  note 
that  the  seotion  specifically  provides! 

"The  board  of  managers  of  either  sohool 
shall  not  sell  or  in  any  manner  dispose 
of  any  real  estate  belonging  to  the 
sohool  without  an  act  of  the  general 
assembly  authorising  such  sale  or  dis- 
posal of  such  real  estate." 

Due  to  the  faot  that  the  building  is  a part  of  the  real 
estate,  it  is  our  view  that  the  Board  of  Managers  does  not 
have  the  authority  to  rase  said  building  described  in  the 
opinion  request  without  first  obtaining  authority  through  an 
appropriate  act  of  the  Oeneral  Assembly  authorising  the  dis- 
posal of  such  building. 

To  sustain  our  position  we  call  attention  to  the  case 
of  Keane  v*  Strodtman,  18  S*W.  (2d)  896,  l.o*  898,  wherein 
the  court  said  in  parts 

"Certainly  where,  as  at  bar,  the 
statute  (seotion  8702)  limits  the 
doing  of  a particular  thing  to  a 
prescribed  manner,  it  necessarily 
lnoludes  in  the  power  granted  the 
negative  that  it  cannot  be  other- 
wise done.  This  is  the  general 


May  29,  1944 


Mr.  iruman  L.  Irigle 
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rule  as  to  the  application  of  the  maxim* 

Even  more  relevant  under  the  faota  In 
thla  oaae  la  the  Interpretation  given  to 
It  by  the  Kanaaa  City  Court  of  Appeala 
In  Dougherty  v*  Excelalor  Springe,  110 
Mo.  App.  u23,  626,  86  S.W.  112,  113,  to 
thla  effeott  'That  when  apeolal  powera 
are  conferred,  or  where  a apeolal  method 
la  preaorlbed  for  the  exerolae  and 
execution  of  a power,'  that  exerolae 
la  'within  the  pro via Ion  of  the  maxim 
* * * and  * * * forblda  and  rendera 
nugatory  the  doing  of  the  thing  apeolfled 
except  in  the  partioular  way  pointed  out*'" 

See  alao  the  caae  of  State  ex  rel*  Kanaaa  City  Power 
and  Light  Company  v*  Smith,  State  Auditor,  111  S.W*  (2d) 

513,  l.o.  514,  par.  2,  and  the  oaae  of  State  ex.  inf.  Conkllng 
ex  rel.  Hendrioka  v.  Sweaney,  270  Mo.  685,  l.o.  692,  195  S.W. 
114,  116. 

We  are  mindful  that  the  atatute,  aupra,  uses  the  word 
"disposal"  in  connection  with  the  word  "aale."  It  la  our 
view  that  the  word  "disposal"  should  be  construed  in  its 
ordinary  meaning,  and  to  this  end  find  that  Webster's  New 
International  Dictionary,  Second  Edition,  has  thla  to  say  in 
defining  the  word  "disposal" t 

"To  get  rid  of | to  put  out  of  the 
way)  to  finish  with)  as,  to  dispose 
of  rubbish)  to  dispose  of  the  morning's 
mall.  To  transfer  to  the  control  of 
someone  else,  as  by  selling;  to  alienate) 
part  with)  relinquish)  bargain  away." 


Conclusion 

It  is  the  opinion  of  this  department  that  a building 
situated  on  lands  owned  by  the  Missouri  School  for  the  Deaf 
cannot  be  rased  by  the  Board  of  Managers  of  auch  school  with- 
out flrat  obtaining  authority  through  an  appropriate  act  of 
the  General  Assembly  of  the  3tate  of  Missouri  authorising 
such  board  so  to  do. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 

APPROVED* 


“"TaYTJoraraHicr 

Attorney  General 
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CONFEDERATE  HOME:  Five  questions  relative  iv  the  transfer  wf  the 

management  of  the  Confederate  Home  from  the 
Board  of  Trustees  of  such  home  to  the  Board  of 
Managers  of  the  State  Eleemosynary  Institutions, 


January  11,  1944 


Honorable  Ira  A,  Jones,  president 
oara  of  Managers 
State  eleemosynary  Institutions 
Jefferson  City,  Missouri 


) 


FILED 

#6 


Dear  Mr.  Jones j 


This  department  acknowledges  receipt  of  your  several 
letters,  dated  November  lb  and  16,  1943,  in  vhich  you  ask  the 
opinion  of  this  office.  Saia  letters  read  as  follows: 


(D 

.’’Under  senate  Bill  178,  transferring  the 
Confederate  Home  to  the  Board  of  Managers 
of  the  Eleemosynary  Institutions,  ve  under- 
stand there  is  an  endowment  fund  of  some 
s;;24,110  that  is  invosted  in  Government 
bonds,  and  the  bonds  are  kept  in  a Bank  in 
Marshall  by  the  treasurer  of  the  old  Board. 

’’Are  these  funds  to  be  turned  over  to  the 
Board  of  Managers  of  the  Eleemosynary  In- 
stitutions?" 


(2) 

"Under  lenate  Bill  178,  transferring  the 
Confod  rate  tome  to  the  Board  of  Managers 
of  the  Eleemosynary  Institutions  there  has 
been  kept  what  is  called  a Farm  lund  Ac- 
count, by  the  old  Board. 

"We  wish  to  ask  if  the  ola  Board  is  to 
turn  over  to  the  Board  of  managers  of  the 
Eloouosynary  Institutions  this  Farm  Account 
Funo.  e understand  there  is  some  ^1,800 
in  this  fund." 


:ion*  Ira  A.  Jones 
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J an  usury  11,  1944 


(3) 

"Jnd.r  Senate  ill  178,  the  question  came 
up  at  the  meeting  of  the  tw„  Boards  as  to 
whether  funds  left  in  the  treasury  with  the 
State  Treasurer  from  the  appropriation  that 
was  made  to  the  3oard  of  True te os  of  the 
Confecerate  Home  were  to  be  transferred  to 
the  Board  of  Aanagers  of  the  eleemosynary 
Institutions • 

e understand  that  there  is  between  ^7,000 
and  *0,000  that  has  not  been  expended  unaer 
the  old  appropriation*  Y/e  will  await  an 
opinion  from  you  on  this  matter." 


(4) 

"Under  donate  Bill  178  wo  contemplate  moving 
approxi. iatel;,  oQ  women  from  so  e of  the  other 
mental  institutions  to  Higginsville.  There 
is  no  provision  in  the  bill  that  we  can  charge 
the  Counties  ^6.00  per  month  at  Hig.  insvillo. 

"Is  it  possible  for  us  to  assume,  under  the 
statutes,  that  we  can  charge  the  .6.00  per 
ion fci,  anc*  put  it  into  an  earnings  fund  for 
Higginsville,  or  could  wo  charge  the  *6.00 
a month  from  the  hospital  from  which  the  pa- 
tients come,  through  their  books*  After  get- 
ting this  *6.00  a month  either  way,  is  it 
possible  for  us  to  spend  this  earnings  fund 
at  Higginsville?" 


(S) 

"In  1933  you  gave  an  opinion  that  the  farm 
account  at  Higginsville  need  not  be  deposited 
in  the  State  Treasurer’s  dffiCQ>  but  that  it 
could  be  used  in  the  Confederate  Home.  The 
Board  of  Managers  of  the  eleemosynary  Insti- 
tutions is  taking  tills  over  under  ' enate  Bill 
178. 

"Is  it  possible  for  us  to  continue  this  farm 
acc  unt  as  has  been  done  in  t.ie  past  under 
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your  opinion,  or  must  we  deposit  this 
money  with  tne  State  Treasurer*  If 
it  is  deposited  with  the  State  Treasuror, 
is  it  oousiolo  for  us  to  use  it,  there 
bo in  no  ap  ropriation  for  earnings  miner 
House  Bill"  664?" 


I. 

Under  your  letter  No.  1 set  out  above  wo  wish  to  call 
yo.ir  attention  to  Section  15132  of  Senate  Bill  178,  to  be  found 
in  bfi'  a of  i-.iesouri,  1943,  at  page  955,  vvhicii  provides  In  part 
as  f ollows : 

"The  Board  of  managers  of  the  State  Elee- 
mosynary Institutions  shall  be  custodians 
oi  any  endowment  or  other  funds  pertaining 
to  the  Confod  irate  Home  ant.  snail  have 
authority  to  accept  ifts,  donations  or 
bequests  for  use  of  tuo  Home  or  for  any 
inmate  thereof. 

^he  purpose  of  renato  Bill  178  soems  to  oe  tuo  abolish- 
ing of  the  Board  of  Trustees  of  the  Confederate  Homo  and  t.e  sub- 
stitution in  its  place  of  the  Board  of  manager;.  of  the  State 
Elee  .osynary  Institutions.  Under  the  provisions  of  tills  act  the 
latter  board  assumes  control  of  the  Confederate  Home  at  iligginsville 
anu  all  of  the  property  attached  thereto  ana  owned  by  them.  As 
a result,  it  is  our  opinion  that  any  endowment  funds  which  wore 
nola  by  the  Board  of  Trustees  of  the  Confederate  Home  for  tne  eono- 
fit  of  such  home  should  now  be  turned  over  tc  tne  Board  of  Lianagers 
of  the  State  lilao  losynary  Institutions,  which  boaru  has  assumed 
control  of  the  Confederate  home.  Y.'e  feel  that  the  portion  of  the 
act  citeu  above  bears  out  our  view  that  such  funds  should  be  under 
the  control  of  the  Board  of  Managers  of  the  State  Eloo  .osynary 
Institutions . 

’ e further  might  cite  you  to  fection  1513d,  which  is 
found  on  page  954  of  the  Laws  of  Missouri,  194b,  which  in  part 
provides  the  following: 

’The  custooy  of  any  property  at  or  belong- 
ing to  the  said  Home  is  hereby  transferred 
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to  tne  Hoax’d  of  Managers  of  the  State 
Eloemosynary  Institutions.  * # * ■»" 

Tq  again  find  that  the  apparent  intention  of  the  legis- 
lature is  that  all  proporty  of  any  kind  whatsoever  shall  be 
transferx’ed  to  the  Board  of  Managers  of  the  state  Eleo.nosynary 
Institutions.  As  a result  of  such  provisions  it  Is  our  opinion 
that  the  enaowment  fund  of  some  .,,>24,110  should  be  turned  over  to 
the  Board  of  Managers  of  the  State  Eleemosynary  Institutions. 

V*e  could  not  hold  otherwise  since  there  Is  no  longer  any  Bourd 
of  Trustees  of  the  Confederate  Korns  to  hold  such  money  ana  it 
must  be  unuer  the  c .ntrol  of  some  person  or  board,  ana  Senate 
Bill  178  clearly  provides  that  such  control  shall  bo  oxorclsod 
by  the  Board  of  Managers  of  the  State  Eleemosynary  Institutions. 


II. 

The  second  letter,  which  is  sot  out  a'oovo,  requests  an 
opinion  of  this  department  as  to  whether  a Farm  Fund  account 
kept  by  the  old  board  of  tho  Confeuerate  Home  should  be  trans- 
ferred to  the  Board  of  Managers  of  the  State  Eleemosynary  Insti- 
tutions . 


Under  an  opinion  ox’  this  department  written  in  1953 
it  'as  hold  that  there  coula  be  set  up  n Farm  Fund  Account  and 
that  any  moneys  received  by  the  Board  of  Trusteos  of  the  Confed- 
erate Homo  from  the  sale  of  products  from  the  farm  co:moctod 
with  such  institution  might  bo  kept  in  a separate  Farm  Fund  Account 
ana  were  not  required  to  be  turned  into  the  State  Treasury. 
Apparently  this  Faria  Fund  Account  of  which  you  speak  Is  ^ne 
account  set  up  under  anu  by  virtue  of  cuch  opinion.  In  this 
opinion  written  by  Mr.  namb,  formerly  of  this  department , he 
bases  his  finding  that  the  moneys  thus  rocoived  might  not  bo 
turned  into  the  State  Treasury,  on  an  exception  set  out  in  Sec- 
tion 13952  of  the  Uevisoa  Statutes  of  Missouri  for  1929.  This 
section  v.-as  latex’  changed  to  Section  16133  of  the  Kevised  Statutes 
of  Missoxxri  for  1939,  and  it  will  be  noticed  that  under  enate 
Bill  178,  in  nuestlon  here,  that  such  Soction  16133  has  boen  re- 
pealed anu  there  is  no  new  section  sot  up  Ixi  which  the  exception 
relied  upon  by  Mr.  Lamb  is  .made.  In  1933  tho  Legislature  passed 
Senate  Bill  124,  which  portainod  to  tho  deposit  in  the  State 
Treasury  of  all  foes,  funas  anu  moneys  from  whatsoever  source 
received  fro  i axx’  department,  bourd,  etc.,  in  the  State  of  Missouri. 


Hon.  Ira  A.  Jones 
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This  seotioh  later  beoame  known  as  Section  13051,  R.  S.  Mo. 

1939,  and  provides  in  part  as  follows: 

"All  fees,  funds  and  moneys  from  what- 
soever souroe  received  by  any  depart- 
ment, board,  bureau,  commission,  insti- 
tution, official  or  agency  of  the  state 
government  by  virtue  of  any  law  or  rule 
or  regulation  made  in  accordance  with 
any  law,  shall,  by  the  official  author- 
ized to  reoeive  same,  and  at  stated 
intervals,  be  placed  in  the  state  treasury 
to  the  credit  of  the  particular  purpose 
or  fund  for  whioh  collected,  and  shall 
be  subject  to  appropriation  by  the  General 
Assembly  for  the  particular  purpose  or 
fund  for  which  oolleoted  during  the  bien- 
nium in  whioh  collected  and  op  propria ted. 

♦ * ♦ ft 

• 

We  further  wish  to  oall  your  attention  to  Section  43 
of  Article  IV  of  the  Constitution  of  the  State  of  Missouri, 
whioh  provides  as  follows: 

"All  revenue  collected  any  moneys  received 
by  the  State  from  any  source  whatsoever 
shall  go  into  the  treasury,  ******** 

In  view  of  the  above  provisions,  it  is  the  opinion  of 
this  department  that  any  money  received  from  the  sale  of  pro- 
ducts produoed  on  the  farm  of  the  Confederate  Home  shall  be  de- 
posited in  the  Treasury  of  the  State  of  Missouri  to  the  oredit 
of  the  institution  and  beoame  subject  at  a later  date  to  appro- 
priation for  the  operation  of  suoh  institution.  The  question  as 
to  whether  or  not  the  old  board  of  the  Confederate  Home  should 
turn  over  any  amount  in  a Farm  Fund  Account  to  the  Board  of 
Managers  of  the  State  Sleemosynary  Institutions,  we  feel  should 
be  answered  in  the  affirmative.  As  stated  above  in  this  opinion 
there  is  no  longer  a Board  of  Trustees  of  the  Confederate  Fome 
and  it  is  dearly  the  intention  of  the  Legislature  that  the  busi 
ness  of  suoh  institutions  shall  be  handled  by  your  Board.  We 
feel  that  this  Farm  Fund  Account  in  the  amount  of  some  $1800 
should  be  turned  over  to  the  Board  of  Managers  of  the  Otnt.e 
Eleemosynary  Institutions  who  should  in  turn  see  that  such 
fund  is  deposited  with  the  State  Treasurer  of  Missouri,  since 
we  feel,  as  previously  stated,  that  your  Board  has  no  authority 
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to  set  up  a ar.  i fund  Account  anu  u.  o It  In  the  manner  which 
was  formerly  done  by  the  olu  Board  of  the  Confederate  Home. 


III. 

In  your  third  letter  set  out  above  the  question  arlsos 
as  to  whether  funds  left  in  the  State  Treasury  for  the  Trustees 
of  the  Confederate  Home,  are  to  be  transferred  to  the  oara  of 
uana  ors  of  the  State  -leenoaynary  Institutions. 

As  previously  stated,  it  is  the  apparont  intention  of 
the  Legislature  of  tne  State  of  Missouri  that  the  Board  of 
Managers  of  t.ie  State  Llee  iosynary  Institutions  shall  become 
the  custodians  of  any  endowment  or  any  other  funds  pertaining 
to  the  Confederate  Home  as  set  out  in  section  1C132  of  the 
,L.a\vs  of  Missouri,  1943,  found  at  page  955.  Tills  money  was  ap- 
propriated by  the  Legislature  for  the  benefit  of  such  institu- 
tion and  the  mere  fact  that  the  government  of  such  institution 
has  been  transferred  from  the  old  Board  to  your  Board  should 
not  defeat  the  appropriation,  since  the  Institution  must  be 
kept  going.  Consequently,  it  is  the  opinion  of  this  department 
that  sucu  appropriation  fund  should  bo  transferred  to  the  Board 
of  Managers  of  the  f.tate  j.lee  losynary  Institutions. 


IV. 

Your  fourth  letter  set  out  above  requests  an  opinion 
as  to  whether  or  not  persons  transferred  from  other  lontal  in- 
stitutions to  lligginaville  shall  bo  charged  ,r6.00  pur  month  ns 
provided  for  under  the  statutos  pertaining  to  the  upkeep  of 
patients  in  such  institution. 

Section  9328,  R.  £•  Mo.  1939,  in  speaking  of  the  upkeep 
of  the  insane  poor,  makos  the  following  provisions 

MYhe  several  county  courts  s^iall  have 
power  to  send  to  a state  hospital  such 
of  their  insane  poor  as  i/xay  bo  entitled 
to  admission  thereto.  The  oounties  thus 
sondln  ; shall  pay  semi-annually,  in  cash, 
in  advance,  such  sums  for  the  support  and 
maintenance  of  their  insane  poor,  as  the 
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board  of  rnana  ora  may  dee  i necossary,  not 
exceeding  six  dollars  ( 6.00)  per  month 
for  oach  patent;  -ft  # >{■  »•»###### 

For  tne  purposes  of  this  opinion  wo  must  assume  that 
the  fifty  women  which  you  contemplate  transferring  from  other 
mental  institutions  to  Higginsville  will  come  under  the  class i- 
fication  of  "insane  poor.”  In  a conversation  which  the  writer 
had  with  you,  you  stated  in  explanation  of  this  one  quostion 
that  tills  transfer  v;as  contemplated  in  view  of  the  overcrowded 
conditions  of  the  various  ctato  mental  hospitals.  Your  Board 
has  authority  undor  Section  1S135  of  tne  Laws  of  iiissouri,  1943, 
found  at  page  95b,  to  transfer  persons  from  cortaln  institutions 
to  tne  Confederate  home  at  Higginsville • This  soction  of  the 
statutes  provides  the  following: 

"Said  oard  of  Managers  of  the  State  Eloe- 
iosynary  Institutions  shall  have  full  power 
in  its  discretion  to  transfer  to  said  Home 
any  aged,  infirm  person  who  now  is,  or 
hereafter  may  he,  properly  within  its  juris- 
diction as  an  inmate  of  any  state  hospital; 

If  any  aged  or  infirm  person  is  transferred  from  any 
otner  hospital  in  this  State,  who  would  also  oe  classified  undor 
the  term  "insane  poor,"  as  provided  undor  r action  9328  aforesaid, 
we  feel  then  that  the  county  from  wnich  such  person  has  been 
sent  should  be  liable  in  the  amount  sat  up  by  statuto.  a feel 
that  if  a person  is  sent  to  a stato  hospital  as  an  inuigent  por- 
son  ana  as  such  the  county  of  the  patient's  residence  is  liable 
for  the  upkeep  of  such  person,  that  It  would  not  make  any  dif- 
ference as  to  which  particular  hospital  such  pars  on  was  sent. 

In  other  vrorus,  wo  do  not  foel  that  a county,  can  escape  its 
liability  set  up  by  statute  by  the  mere  fact  that  tiio  patient 
sent  from  such  county  is  transferred  to  another  stato  institu- 
tion in  an  emergency  due  to  the  overcrowdeu  conditions  of  the 
various  Ins titutions . As  statod  In  your  conversation  with  the 
writer  relative  to  this  matter.  It  might  bo  possible  that  the 
records  of  the  Inmates  would  necessarily  be  required  to  be  kept 
at  the  Institution  in  which  such  person  was  first  assigned. 

However,  that  Is  a matter  wo  fool  within  the  uescrutlon  of  the 
Board  of  Managers  of  the  State  Eleemosynary  Institutions. 

It  will  be  noted  that  in  Soction  9328,  supra,  provision 
Is  made  that  tho  county  courts  s/iall  have  power  to  send  to  "a 
stato  hospital"  Inal  :ent  persons  anu  should  pay  a cortnin  specif led 
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amount  for  their  upkeep  por  month  . Under  such  provision  and 
reasoning  we  fool  that  It  Is  possible  for  said  patients  to  oo 
transferred  from  a mental  institution  to  tho  Hlgginsviile  Home 
and  that  the  counties  shall  oe  roqulrod  to  pay  the  stipulated 
amount  each  month  for  th^lr  upkeep. 

You  also  request  us  to  state  whether  the  earnings  of 
st-6,00  per  month,  as  specified  in  your  request,  could  be  spent 
at  Higginsvillo  If  that  amount  la  collected  at  the  institution 
where  the  patient  was  originally  assigned.  Ye  foel  that  if  the 
amount  Is  colloctod  at  tho  Institution  where  the  patont  Is 
first  assigned,  that  such  earnings  must  be  deposited  In  the 
State  Troaaury  for  the  benefit  of  such  institution  and  could 
not  be  transferred  to  a funu  to  be  usad  for  the  b -nefit  of  the 
Higglnsville  Home.  As  a rosult  we  feel  t.  at  the  only  solution 
to  the  problem  would  bo  that  a plan  be  worked  out  whereby  tho 
patients  could  bo  originally  sent  to  this  Home,  since, under  the 
provisions  of  Senate  Bill  178,  we  feel  that  a county  would  have 
tho  authority  to  send  aged  and  infirm  people  to  the  Confederate 
Home  In  the  first  instance.  Ihis  would  prevent  any  ouestion 
arising  as  to  the  proper  allocation  o_  tho  funds. 


V. 

Your  final  raquost  in  the  fifth  letter  sot  out  abovo, 
we  feel  has  been  answered  under  our  remarks  in  answer  to  your 
second  letter  which  pertains  to  the  Farm.  1 und  Account. 

As  stated  under  such  section  of  tnis  opinion,  we  foel 
that  any  moneys  received  from  the  sale  of  products  from  tho  farm 
connected  with  the  Confederate  Home  shall  be  turned  into  the 
State  Treasury  of  Missouri  and  at  a later  date  thero  can  be  an 
appropriation  made  from  tho  earnings  of  such  institution. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  depart  ent  that 
(1)  the  endowment  fund  mentioned  In  your  first  letter  shall  be 
turned  over  to  the  Board  of  Managers  of  the  State  eleemosynary 
Institutions;  (2)  that  tho  Farm  Fund  Account  shall  be  turnod 
over  to  tiie  Board  of  Managers  of  the  State  Eleemosynary  Insti- 
tutions, who  shall  In  turn  deposit  such  funds  with  the  State 
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Tro  surer  of  Missouri;  (o)  that  the  appropriation  remaining  to 
the  "benefit  of  the  Confederate  Home  shall  bo  transferred  to 
the  Board  of  managers  of  the  State  iiloe.  losynary  Institutions; 

(4)  that  patients  can  be  transferred  frora  other  state  hospitals 
to  the  Confedarate  Home  anu  a charge  can  be  made  for  the  upkeep 
of  such  persons  In  such  home;  and  (5)  that  all  moneys  received 
from  the  sale  of  any  products  produced  on  the  farm  at  the  Con- 
federateHome  shall  bo  deposited  In  the  state  Troacury. 


i.espectf ully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APflt  QVhDi 


a GY  i iCKITTRICK 
Attorney- General 


JSPiKG 


AT  lA'lE:  Eleemos^ary  Institution  laboratories  are  not 

approve  ■ by  the  State  hoard  of  Health  to  nermit 
them  to  make  blood  tests  under  section  5364A. 


January  20,  1944 


Honorable  Ira.  A.  Jonos,  President 
State  Eleemosynary  Institutions 
Jofferson  City,  Missouri 


FILED 


Dear  Sir: 


Phis  department  is  in  receipt  of  your  letter  of  January 
17,  1944,  wherein  you  rake  the  followln,  inquiry: 


"Under  the  new  pre-mar ltal  law,  requiring 
Y/aaserman,  Kahn  ana  Kline  tests  to  be 
iaaae,  our  laboratories  have  been  a3ked 
to  ake  such  tests,  and  wo  have  refused 
to  do  so. 

"Now  the  question  comes  up  as  to  whether 
we  will  make  them  for  our  own  ©mploveos. 

A part  of  our  service  to  our  employees 
is  medical  care.  V/hen  an  employee  first 
comes  to  work,  we  make  ouch  tests,  for 
our  own  records. 

"Is  It  lawful  for  us  to  make  these  testa 
as  pre-mar ital  teats,  and  "take  the  re- 
quired certification,  when  the  person  in- 
volved is  our  employee,  if  such  persons 
expect  to  remain  in  our  emplo^,  after  be- 
in.;  married;  if  such  person  ^oes  not  ex- 
pect to  re  air.  in  our  emplo  onent.  Lave 
we  the  ri  ;ht  to  make  these  tests  and  can 
we  cortifv  to  them,  un  ,ar  this  new  law?" 

w w 


Section  3564A,  Laws  of  Missouri,  1943,  pro  ides  In  part 
as  follows: 
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'•Laboratory  tests  shall  be  r. ace  free  of 
char  o by  the  Laboratory  of  the  btate 
ioard  of  Health,  or  by  such  other  public 
health  laboratories  wherever  Maintained 
in  the  State'  of  J'iseouri,  upon  the  re- 
quest of  a ph  slclan  or  by  an  applicant. 

"?or  the  purpose  of  thi3  act,  ’laboratory* 
shall  mean  any  private  or  public  health 
laboratory  duly  approved  by  the  State 
board  of  health  of  lllsaourl,  or  b the 
State  loard  of  health  of  any  other  3tate 
of  the  United  states,  or  oy  t^o  United 
States  Public  health  Dor  ice. 


It  will  be  noted  that  the  report  of  the  blood  test  Is 
acceptable  only  when  nade  by  laboratories  duly  approved  by  the 
State  Board  of  I oalth  of  this  state  or  any  other  state  of  the 
United  States,  or  by  the  Unite  ,ates  Publ . • Health  Service* 
In  aocoruanco  with  our  telephone  conversation  of  this  date, 
it  is  our  unuer standing  that  whatever  laboratory  facilities 
you  hi  . approved  by  any  of  these  boards*  Since  /our 

laboratories  are  not  so  a roved,  you  shoulu  make  no  blood 
teats  unuer  the  pre-marital  law. 


GO  CLUB I OK 


It  io  our  opinion  that  the  board  of  mana  are  should  not 
ullow  laboratories  of  t'  e btate  Jlee:nosynary  Institutions  to 
make  blood  tests  for  the  purposes  s ecified  io  section  33S4A. 


r ca  .ectfully  submitted. 


RALPH  C.  LAoliLY 
Assistant  Attorney  eneral 


AP PP.07  :d» 


Attorney  enoral 


RCL:7L 


TREASURER:  Treasurer  may  be  reimbursed  for  necessary 

COUNTY  COURT:  clerical  hire. 


February  8,  1944, 


Mr.  Louis  Q.  Johnson, 
Presiding  Judge 
St.  Franoois  County  Court, 
Farmington,  Missouri. 


Dear  Sir: 


Your  letter  of  January  27,  1944,  presents  for  our 
opinion  the  following  question* 

kay  the  County  Court  reimburse  the  County 
Treasurer  for  ^1215,00  expended  by  him 
for  olerioal  hire  in  the  discharge  of  the 
duties  of  his  office? 

It  appears  that  this  sum  has  actually  been  expended  by  the 
Treasurer,  and  you  state  that  such  expenditure  was  "indispen- 
sable to  oonduct  the  duties  of  said  office."  Y.’e  assume  that 
you  consider  the  sum  to  be  reasonable. 

The  office  of  Treasurer  in  St,  Francois  County  is 
governed  by  the  provisions  of  Article  8,  Chapter  100,  R.S.Mo. 
1939.  Examination  of  that  article  does  not  disclose  that  the 
Treasurer  of  said  county  is  authorised  to  employ  a clerioal 
force  at  the  expense  of  the  county.  Nor  do  we  find  any  other 
stutute  so  providing.  However,  it  does  appear  that  Section 
13800,  Laws  1941,  p.  534,  authorises  Treasurers  in  counties 
having  more  than  75,000  and  not  more  than  120,000  inhabitants 
to  employ  one  deputy  at  a fixed  salary. 

We  think  the  conclusion  to  be  reached  is  governed  by 
Rinehart  v.  Howell  County,  153  S.W.(2d)  381  (i.io.  Sup.).  In 
that  case  the  oounty  prosecuting  attorney  had  expended  certain 
sums  for  necessary  stenographic  services  connected  with  the 
discharge  of  his  duties.  The  oounty  r°fused  to  reimburse  him 
and  he  brought  action  to  compel  reimbursement . The  court  held 
he  was  entitled  to  recover.  The  opinion  points  out  how  the 
prosecutor  was  not  authorized  by  statute  to  have  a stenographer, 
and  how  in  larger  counties  prosecutors  were  authorized  by  stat- 
ute to  have  a stenographer,  and  then  disposes  of  the  question 
as  follows  (l.c.  383): 
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"Appellant's  statutory  citations  (auth- 
orizing stenpgraphers  in  larger  counties) 
constitute  legislative  recognition  of  the 
propriety  of  expenditures  for  stenographic 
services  in  the  discharge  of  the  present- 
day  duties  of  prosecuting  attorneys  in 
the  communities  affected  - an  approved 
advance  in  proper  instances  for  the  ad- 
ministration of  the  laws  by  oounty  offi- 
cials and  the  business  affairs  of  the 
county  and  for  the  general  welfare  of  the 
public.  Such  enact/nents,in  view  of  the 
constitutional  grant  to  oounty  courts, 

(Art.  6,  Seo.  36)  should  be  construed  as 
relieving  the  county  courts  in  the  speci- 
fied communities  from  determining  the  neces- 
sity therefor  and,  by  way  of  a negative  preg- 
nant, as  recognizing  the  right  of  county 
courts  to  provide  stenographic  services  to 
prosecuting  attorneys  in  other  counties  when 
and  if  indispensable  to  the  transaction  of 
the  business  of  the  county,  and  not  as  favor- 
ing the  citizens  of  the  larger  communities 
to  the  absolute  exclusion  of  the  citizens 
of  the  smaller  communities  in  the  prosecut- 
ing attorney's  protection  of  the  interests 
of  the  state,  the  county  and  the  publio. 

See  the  reasoning  in  Ewing  v.  V. rnon  County, 
216  Mo.  loc.  cit.  693,  116  S.W.  loc.  clt.  522. 
Consult  Harkreader  v.  Vernon  County,  216  i»o . 
696,  116  S .Vi/  • 523,  involving  reimbursement 
to  a sheriff  of  expenditures  for  water,  gas, 
janitor  service  and  stamps,  buohanan  v.  Ralls 
County,  283  Mo.  10,  222  ft««.  1002.  Addition- 

al re««ons  sustaining  the  judgment  nisi  may  be 
found  in  the  cases  cited. 

"The  foregoing  disposes  of  the  points  brief- 
ed by  the  appellant.  The  result  might  differ 
under  live  issues  involving  the  County  Budget 
Law,  lawful  action  by  the  General  Assembly 
covering  the  subject  matter  in  said  county, 
nonarbitrary  aotlon  by  the  County  Court,  or 
the  suostantlalneas  of  the  testimony  as  to  the 
absolute  necessity  for  the  services." 
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Mr.  Louis  G.  Johnson, 


As  applied  to  the  instant  question,  it  appears  that, 
just  as  in  the  Rine  art  case,  the  Treasurer  of  St.  Francois 
County  does  not  have  a statute  authorizing  him  to  have  blori- 
cal  help,  but  that  in  larger  counties  the  Treasurers  are,  by 
statute,  provided  with  help.  The  same  line  of  reasoning  em- 
ployed in  that  case  ought  to  apply  to  warrant  reimbursement  of 
the  Treasurer  of  St.  Francois  County  for  all  reasonable  sums 
expended  by  him  for  clerical  hire  "when  and  if  indispensable 
to  the  transaction  of  the  business  of  the  county." 


CONCLUSION  . 

Therefore,  subject  to  the  same  reservations  made  by 
the  court  in  the  Rinehart  case,  wo  are  of  the  opinion  that  the 
Treasurer  of  St.  Francois  County  may  be  reimbursed  in  a reason- 
able sum  for  expendl tures  made  for  clerical  hire  necessary  and 
indispensable  to  the  transaction  of  the  duties  of  his  office. 


Respeotfully  submitted. 


Lawrence  l.  bradley 

Assistant  Attorney-General. 


APPROVED: 


ROY  McKTTi'RICK 

Attorney-General . 


LLB/LD 


SLEEK OSY NARY  INSTITUTIONS:  Leases  on  a crop-rent  basis  may  be 

made  for  a period  in  excess  of  two 
years • 


February  9,  1944 


A 


Hon.  Ira  a.  Julies,  President 
-oard  of  f-ana  -ora 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


,,ear  „ r.  Jonos: 


1 e are  in  receipt  of  your  letter  of  Febr  ary  1, 

1944,  in  which  you  request  an  opinion  of  this  department. 

Your  opinion  request  reads  as  follows: 

"\.e  would  like  to  have  an  opinion  from 
you  on  farm  leases.  We  have  one  opinion 
stating  that  if  cash  rent  is  paid  we  can- 
not lease  for  over  a biennium, 

"Some  time  ago  we  submitted  some  leases 
to  your  department  which  ran  for  a period 
of  years,  but  they  were  on  a crop  rent 
basis,  no  cash  being  involved,  .it  that 
time  whoever  looked  at  the  leases  said 
the;,  were  valid,  but  we  do  not  seem  to  be 
able  to  locate  a written  opinion  from 
yoar  office  covering  this  matter. 

a ask  this  spocific  question:  If  a 
lease  Is  made  on  a farm  by  the  Board  of 
Managers  of  the  Eleemosynary  Institutions 
on  a crop  rent  basis,  may  we  make  said 
loaao  for  more  than  a biennium,  say  for 
throe  or  five  years?" 

# 

No  lease  accompanied  the  above  request  so  it  will  not 
oe  possible  to  rule  on  any  specific  lease  but  only  to  treat  the 
question  in  general  torms. 

Section  9265,  R.  S.  Mo.  1939,  provides; 
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”If  the  curators,  managers,  trustees 
or  other  officers  having  oontrol  of 
any  educational,  eleemosynary  or  other 
public  institutions  belonging  to  the 
state,  or  any  executive  committee,  by 
whatever  name  called,  having  subordinate 
control  under  such  curators,  managers, 
trustees  or  other  of  leers,  as  aforesaid, 
or  any  president,  superintendent,  steward, 
or  other  officer  in  immediate  charge  of 
any  such  institution,  or  any  person  having 
the  business  management  of  any  such  insti- 
tution, snail  contract,  in  the  name  or 
for  the  use  of  such  institution,  any  debt 
for  which  there  shall  not  ba  at  the  time 
an  adequate  appropriation,  every  such 
curator,  manager,  trustee  or  other  officer 
in  control,  as  aforesaid,  and  every  such 
committeeman,  and  every  such  president, 
superintendent,  steward  or  other  officer 
in  immediate  charge,  as  aforesaid,  and 
any  person  having  the  business  management 
of  any  such  institution  as  aforesaid, 
shall  be  personally  liable  for  such  debt 
to  the  person  with  whom  such  is  contracted, 
or  the  assignee  thereof,  and,  in  addition, 
shall,  on  conviction,  be  deemed  guilty  of 
a misdemeanor j Provided,  that  no  such 
curator,  manage r^  trustee  or  officer  in 
control  or  co.amitteeman,  as  aforesaid,  shall 
bo  so  liable,  os  aforesaid,  or  be  doomed 
guilty,  as  aforesaid,  if  at  the  time  of 
incurring  such  debt  he  shall  require  the 
ayos  and  noes  to  be  taken  and  recorded  on 
the  quostion  of  incurring  such  debt,  and 
shall  himself  vote  against  incurring  such 
debt:  Provided  further,  that  nothing 
heroin  3ha'll  prohibit  such  managers  of  any 
such  institutions  from  incurring  debts  for 
the  necessary  support  of  such  institutions 
from  January  first  of  the  years  the  general 
assembly  meets,  until  the  appropriations 
for  such  institutions  are  made,  when  the 
funds  of  such  institutions  are  exhausted.” 


Hon,  Ira  A.  J .nes 
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Your  attention  is  directed  to  page  2 of  an  opinion 
sent  to  you  by  this  department  under  date  of  February  24, 

1942,  which  reads  as  follows: 

"No  debt  can  oe  contracted,  under  the 
aoove  section  'for  wuich  there  shall 
not  be  at  the  time  an  adequate  appro- 
priation. » It  Is  well  settled  in  this 
State  that  an  appropriation  Is  for  only 
two  years.  Article  X,  r action  19,  Consti- 
tution of  Kiss  our i." 

If  a certain  share  of  crops  produced  on  lands  de- 
scribed In  a lease  is  the  solo  consideration  lor  the  lease 
and  no  money  rent  Is  to  oe  paid,  then  the  question  is  whether 
this  payment  would  constitute  a "debt."  It  will  be  noted  here 
that  miles s the  rent  is  paid  In  money  the  restriction  as  to  an 
adequate  appropriation  Is  not  Involved  in  this  question# 

In  the  case  of  Lowery  v.  duller,  221  M«  A.  495,  281 
3.  Vi . 968,  1.  c.  972,  *it  is  said: 

"It  is  the  rule  that  a sum  payable  upon 
a contingency  Is  not  a debt,  which  is  an 
unconditional  promise  to  pay  a fixed  sura 
at  a specified  time  and  does  not  become 
a debt  within  the  meaning  of  the  law  until 
the  contingency  hat  happened.  The  words 
"debt"  and  "indebtedness"  are  not  synony- 
mous with  the  word  "liability."  faiono  v. 

Neosho,  30  3.  Vi.  190,  127  Mo.  627,  27  L.R.A. 

7G9,  43  Ara.  3t.  Rep.  653." 

And  again,  in  the  cose  of  Oilman  v.  ( oraraisslonor  of 
Internal  avenue,  53  Fed.  (2d)  47,  1.  c.  50: 

"A  debt  is  'that  which  is  due  from  one 
person  to  another,  whether  money,  goods 
' or  services;  that  which  one  person  is 
bound  to  pay  to  another,  or  perform  for 
his  benefit.  '<ebster*s  New  International 
Dictionary.  'In  ordor  to  create  inaeot- 
ouness  there  must  be  an  actual  liaoility 
at  the  tlrae,  eithor  to  pay  then,  or  at 
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some  future  time.'  Bouv.  hav  Diet. 

Vol.  2,  page  1531.  'Avery  aebt  must 
be  solvendum  In  pra  jsenti  or  solvendum 
futuro — must  oe  certain  and  In  all  evi- 
uence  payable;  whenever  it  Is  uncertain 
whether  anything  will  ever  be  demandaole 
by  virtue  of  the  contract,  it  cannot  be 
called  a debt.  While  the  sum  of  money 
may  be  payable  upon  a contingency,  yet  In 
such  ca^e  it  becomes  a debt  only  when  the 
contingency  has  happened,  the  term  "debt” 
being  opposed  to  “liability”  when  used  in 
the  sense  of  an  inchoate  or  contingent 
debt.'  17  C.  J.  1377;  Emil  eitzner  v. 

Commissi  oner,  12  Bt  T.  A.  724;  Selene  v. 

City  of  He os ho,  127  Mo.  627,  50  t . W.  190, 

27  L.  A.  4.  769,  48  Am.  o t • lop.  653; 

Lowery  v.  Fullor,  221  M.  A.  495,  281  S.  W. 

968;  Clinton  Mining  & Mineral  Co.,  v. 

’©acorn  (D.  C.),  264  Fed.  228;  maiden  v. 

Jensen  (o.  C.),  69  Fed.  745." 

Therj  is  no  certainty  that  any  crop  will  be  growing 
owing  to  circuma tances  beyond  the  cohtrol  of  the  lessee,  in 
which  ovent,  there  would  be  no  payment  to  the  lessor  and  no 
consequent  liability  on  the  part  of  the  Board  of  Managers. 

V»’e  do  not  believe  that  a aeot  is  created  by  such  a lease  as 
is  referred  to  in  Section  9265,  supra. 


Conclusion 

It  is  the  opinion  of  this  department  that  the  Board 
of  Managers  of  the  State  Eleemosynary  Institutions  may  authorize 
the  execution  of  leases  on  a crop-ront  basis  for  more  than  a 
biennium. 


Respectfully  submitted. 


APPROVAL): 


RALPH  C.  LASHLT 

Assistant  Attorney-General 


ROY  McKITTRICK 
.ittorney-Genoral 
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ASSP’SSORS : Hot  entitled  to  compensation  for  assessing  r.on- 

taxabls  property. 


April  19,  1944. 


Ur.  John  R.  Johnson, 

Assistant  Prosecuting  Attorney 
Reynolds  County, 

Centerville,  Missouri. 

Dear  Sir* 


FILED 

jt-l 


In  your  letter  of  January  31,  1844,  It  is  stated  the 
audit  of  the  Assessor  for  the  years  1637  to  May  31,  1941,  in- 
clusive has  resulted  in  that  officer  being  oherged  with  a short- 
age of  i.133.24.  The  auditor’s  explanation  of  this  charge  is: 


"*130.54  for  making  and  entering  lists  and 
tracts  of  land.  In  several  cases  Mr.  Irown 
(the  assessor)  charged  for  list3  on  real 
estate  and  personal  property  belonging  to 
the  same  person  and  for  each  entry  in  sec- 
tions where  one  person's  none  appeared  twice 
in  the  same  section;  also  for  entries  on  non- 
taxable  property. 

"*2.70  represents  charges  of  mileage  ’for  ser- 
vices on  board  of  equalization." 


It  appears  from  your  letter  that  the  shortage  charge 

arising  from  "entries  on  non-taxable  property"  was  the  assessment 
of  Sovermnunt  land  again  where  It  was  shown  on  the  previous  year's 
books,  having  in  the  interim  been  acquired  by  the  Government  and 
become  non-taxable. 

You  uesirc  oar  opinion  on  the  correctness  of  the  shortage 
charge  arising  from  the  assessment  of  the  non-taxable  property. 

Section  10850  R.  3.  Mo.  1939,  in  prescribing  the  duties 
of  the  assessor  provides: 

"The  assessor  or  his  deputy  or  deputies  shall 
between  the  first  days  of  June  and  January, 
and  after  being  furnished  with  the  necessary 
books  and  blanks  by  the  county  olerk  at  the 
expense  of  the  oounty,  proceed  to  take  a list 
of  the  taxable  personal  property  and  real 
estate  in  his "county,  town  or  district , and 
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assess  the  value  thereof,  in  the  manner  fol- 
low! ng  to-wlt:  He  shall  call  at  the  office, 
place  of  doing  business  or  residence  of  each 
person  required  by  this  chapter  to  list  prop- 
erty, and  shall  require  suah  persons  to  make 
a correct  statement  of  all  taxable  property 
owned  by  such  person,  or  under  the  care, 
charge  or  management  of  such  person,  except 
merchandise  which  may  be  required  to  pay  a 
license  tax,  being  in  any  county  of  this  state 
in  accordance  with  the  provisions  of  this  chap- 
ter, and  the  person  listing  the  property  shall 
enter  a true  and  correct  statement  of  such 
property,  in  a printed  or  written  blank  prepar- 
ed for  that  purpose}*  * *" . 


This  section  then  goes  on  and  enumerates  what  the  lists  shall 
contain  and  concludes  with: 


"*  * and  every  other  species  of  property  not 
exempt  by  law  from  taxation." 


It  is,  therefore,  very  clear  that  the  assessor  is  not  to  assess 
or  take  lists  of  property  that  is  non-taxable.  Further  bearing 
this  out  is  other  provisions  of  the  law.  Section  10966  h.  S.  Mo 
1939,  makes  provision  for  obtaining  maps  and  plats  for  the  asses 
eor's  use  in  assessing  real  estate,  and  Section  10968  R.  S.  Mo. 
1939,  provides  that: 

"The  assessor  shall  have  free  access  to  said 
maps  during  the  tin*  of  assessment  with  a 
view  to  ascertain  what  lands  are  taxable :»  *" . 

Again  Section  10969  R.  S.  Mo.  1939,  provides: 


"The  assessor,  on  examination  and  compari- 
son of  the  list  of  property  delivered  by 
individuals,  and  the  list  of  lands  furnish- 
ed by  the  secretary  of  state,  and  said  maps 
and  plats,  and  after  diligent  efforts  for 
ascertaining  all  taxable  property  in  his 
county,  shall  make  a complete  list  of  all  the 
taxable  property  in  his  county,  to  be  called 
the  assessor's  book*" 
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Prom  the  last  section  quoted.  It  is  to  be  seen  that  only 
the  taxable  property  la  listed  in  the  assessor's  book,  for  the 
making  up  of  which  the  assessor  is  compensated  under  Section 
10971,  R.  S.  fco.  1939. 


CONCLUSION . 


It,  thcrofore,  is  our  opinion  that  an  assessor  is  not 
entitled  to  x-eceive  any  compensation  for  taking  or  making  on  his 
own  view  a list  on  non-taxabla  property,  nor  is  he  entitled  to 
compensation  for  entering  the  same  in  the  assessor's  book. 


Respectfully  submitted. 


LAWRJ1.CB  L.  BRADLEY 

assistant  Attorney  Central 


APPROVKDx 


ROY  MoKITTRICE 
Attorney -General 
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County  Court:  School  fund  mortgages.  Rate  of  interest. 

Reduction  of  interest  before  termination 
of  contract. 


June  13,  1944 


Honorable  Waldo  P.  Johnson 
Assistant  Prosecuting  Attorney 
Henry  County 

Clinton,  Missouri 

Dear  Mr.  Johnson* 

This  is  an  acknowledgment  of  your  letter  addressed  to 
the  General  on  June  10,  1944,  relating  to  a question  of  the 
rate  of  interest  to  be  charged  and  collected  on  school  fund 
mortgages.  Your  inquiry  is  as  follows: 

"I  am  directed  by  the  County  Court  to  ask 
your  opinion  as  to  whether  the  rate  of 
interest  to  be  collected  on  loans  of  the 
County  School  Fund  and  of  the  Township 
School  Funds  then  existing  is  affected  by 
an  order  of  the  Court  providing  that  on 
loans  made  thereafter  the  rate  of  interest 
should  be  at  a lower  rate. 

"Specifically,  the  County  Court  on  Hay  22, 

1944  made  an  order  providing  that  loans 
should  thereafter  be  made  at  4%  interest. 

All  loans  then  outstanding  bore  6%  -interest. 

Certain  borrowers  contend  that  the  County 
Court  is  without  authority  to  reduce  the 
rate  of  interest  on  new  loans  without  reducing 
the  rate  on  loans  then  outstanding.  All  loans 
are  due  according  to  their  terms  on  December  31st 
of  the  year  in  which  made  and,  without  formal 
extension,  are  pexultted  to  run  from  year  to 
year  upon  payment  of  interest  as  long  as  the 
seourity  is  considered  satisfactory.  In 
practice  payment  of  loans  has  always  been 
accepted  at  any  time  with  interest  to  date  of 
payment  only. 

"The  question  also  presents  Itself  as  to  whether 
the  County  Court  has  authority,  if  it  so  desires, 
to  reduce  the  rate  of  Interest  on  outstanding 
loans  below  the  contract  rate." 
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Section  10376,  Laws  of  Mo.  1943,  is  as  follows: 

"It  Is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  diligently 
collect,  preserve  and  securely  Invest,  at 
the  hipest  rate  of  Interest  that  can  be 
obtained,  not  exceeding  eight  nor  leas 
than  three  per  cent  per  annum  on  unencumbered 
real  estate  security,  worth  at  all  times  at 
least  double  the  sum  loaned,  with  personal 
security  in  addition  thereto,  the  proceeds 
of  all  moneys,  stocks,  bonds,  and  other 
property  belonging  to  the  county  school  fund; 
also,  the  net  proceeds  from  the  sale  of  estrays; 
also,  the  clear  proceeds  of  all  penalties  and 
forfeitures,  and  of  all  fines  collected  in  the 
several  counties  for  any  breach  of  the  penal  or 
military  laws  of  this  state  shall  belong  to  and 
be  securely  invested  and  sacredly  preserved  In 
the  several  counties  as  a county  public  school 
fund,  the  income  of  which  fund  shall  be  collected 
annually  and  faithfully  appropriated  for  establish- 
ing and  maintaining  free  public  schools  In  the 
several  counties  of  this  state."  (Underscoring  ours. 

Section  10383,  R.  S.  ko.  1939,  is  as  follows: 

"Whenever  there  shall  be  in  the  county  treasury 
any  money  belonging  to  the  capital  of  the  school 
fluid  of  any  township  therein,  the  county  court 
of  such  county  shall  loan  the  same  f or  the 
hipest  interest  tnat  can  be  obtained,  not 
exceeding  eight  nor  less  than  four  per  cent  ier 
annum,  upon  conditions  and  subject  to  the  re- 
strictions hereinafter  set  forth."  (Underscoring 
ours. ) 

Section  10384  thereof  provides  in  part  as  follows: 

"«  » »In  all  cases  of  loan,  the  bond  shall  be 
to  the  county,  for  the  use  of  the  township  to 
which  the  funds  belong,  and  shall  specify  the 
time  when  the  principal  is  payable,  rate  of 
interest  and  the  time  whe.,  payable:  that  in 
default  of  payment  of  the  interest,  annually. 
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or  failure  by  principal  In  the  bond  to  give 
additional  security  when  thereto  lawfully 
required,  both  the  principal  and  Interest 
shall  become  due  and  payable  forthwith,  and 
that  all  Interest  not  punctually  paid  shall 
bear  interest  at  the  same  rate  of  Interest 
as  the  principal.*  * *"  (Underscoring  ours.) 

The  above  section  was  amended  by  the  Laws  of  Mo.  1943, 
In  S.  B.  13,  p.  880-1,  which  is  In  part  as  follows: 

"*  it  *ln  all  cases  of  loan,  the  bond  shall 
be  to  the  county,  for  the  use  of  the  township 
to  which  the  funds  belong,  and  each  loan  shall 
be  made  for  not  more  than  five  years,  and  the 
bonds  sliall  specify  when  the  principal  Is  payable 
and  the  rate  of  Interest  to  be  ;aK:  thoreoni 
that  the  interest  shall  be  paid  annually  and  in 
default  of  payment  of  the  interest  annually,  or 
failure  by  the  principal  in  the  bond  to  give 
additional  security  at  any  time  during  the  exist- 
ence of  said  loan  when  thereto  lawfully  required 
by  the  county  court,  both  the  principal  and  interest 
shall  become  due  and  payable  forthwith  and  the 
oounty  court  may  proceed  to  cause  the  real  estate 
securing  payment  of  the  loan  to  be  sold  as  here- 
after provided.  The  said  bond  shall  provide  that 
if  the  interest  la  not  punctually  paid,  it  shall 
become  as  principal  and  bear  the  same  rate  of 
interest.*  * *"  (Underscoring  ours.) 

Section  46,  Art.  IV,  Constitution  of  Mo,  is  as  follows: 

"The  CJeneral  Assembly  shall  have  no  power  to 
make  any  grant,  or  to  authorise  the  making  of 
any  grant  of  public  money  or  thing  of  value 
to  any  individual,  association  of  individuals, 
municipal  or  other  corporation  whatsoever: 

Provided,  That  this  shall  not  be  so  construed 
as  to  prevent  the  grant  of  aid  in  a case  of 
public  calamity." 

In  defining  the  powers  and  duties  of  the  County  Court 
in  administering  a county  public  school  fund  the  Supreme  Court 
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In  the  Case  of  Saline  County  v.  Thorp,  88  S,  W.  2d,  183, 

186  held: 

"*  * * It  must  be  remembered  that  this  is 
a case  where  public  officers  were  acting 
for  a governmental  subdivision  of  the  state, 
a county.  In  relation  to  funds  held  in  trust 
for  the  public  for  school  purposes,  Nothing 
is  better  titled  than  that,  under  such  circum- 
stances, such  officers  are  not  acting  as  they 
would  as  Individuals  with  their  own  property, 
but  as  special  trustees  with  every  limited 
authority,  and  that  every  one  dealing  with 
them  must  take  notice  of  those  limitations, 
jdontgomerv  County  v,  Auchley,  103  too,  492, 

IB  S.  W,  626, 

"Sections  9243-9256,  R.S,  1929  (Mo, St,  Ann, 

Sections  9243  to  9256,  pp,  7098-7104),  say 
what  a county  court  can  do  with  reference 
to  the  investment,  collection,  and  reinvest- 
ment of  public  sohool  funds.  These  statutes 
require  that  county  courts  'diligently  collect, 
preserve  and  securely  invest  * * * on  unencumbered 
real  estate  security,  worth  at  all  times  at 
least  double  the  sum  loaned  •»  * * the  county 
sohool  fund';  and  that  these  funds  'shall  belong 
to  and  be  securely  invested  and  sacredly  pre- 
served in  the  several  counties  as  a county 
public  school  fund,  the  income  of  which  fund 
. shall  be  collected  annually  and  faithfully 

appropriated  for  establishing  and  maintaining 
free  public  schools,1  Section  9243  (Mo,  St. 

Ann,  Section  9243,  p.  7098),  It  is  also  provided 
by  this  section  that  the  county  court  'may,  in 
its  discretion,  require  personal  security  in  addition 
thereto, 1 The  county  treasurer  is  required  to 
collect  all  school  money,  give  receipt*  therefor, 
and  file  duplicate  receipts  with  the  county  clerk. 

The  county  clerk  Is  authorised  to  satisfy  a school 
fund  mortgage  'when  the  amount  of  said  receipts 
la  in  full  of  all  Interest  and  principal  of  said 
bond  and  mortgage, '*  „ 
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"The  purpose  of  requiring  a bond  and  personal 
security  is,  of  course,  to  make  it  possible 
to  collect  the  debt  even  if  the  land,  securing 
the  loan,  decreases  in  value.  The  county  court 
lias  no  authority  to  give  any  right  of  the  county 
to  collect  either  principal  or  interest  due (Veal 
v.  Chariton  County  Court,  15  Mo.  412),  or  to 
dispense  with  either  the  bond,  with  its  personal 
obligation  to  repay  the  money,  or  the  mortgage 
conveying  clear  land  as  security.  Lafayette 
County  v.  Hixon,  69  Mo.  531.  Neither  does  it 
have  authority  to  release  a surety  from  his 
liability  upon  the  bond  or  to  take  in  payment 
of  the  amour t due  or  any  part  thereof,  upon 
a school  fund  bond  and  mortgage,  a note  which 
does  not  conform  to  the  statutory  requirements. 

Liontgomery  County  v.  Auchley,  103  »io,  492,  15 
S.W.  626.  Why  should  it  have  any  authority  to 
release  one  who  borrowed  from  this  fund  from 
his  obligation  to  repay  it?*  * *M 

Lach  loan  is  an  individual  contract  between  the  county 
court  as  trustees  for  the  fund  and  the  borrower.  Such  court 
does  not  act  in  the  capacity  of  a court  but  as  statutory  trustees. 
This  being  true,  a general  court  order  should  not  be  lade  fixing 
an  arbitrary  rate  of  interest  on  all  loans.  Therefore,  such 
trustees  in  making  each  loan  should  execute  their  trust  by 
loaning  for  the  highest  rate  of  interest  that  can  be  obtained, 

"not  exceeding  eight  nor  less  than  four  per  cent  per  annum". 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
members  of  the  county  court  acting  as  trustees  in  making  loans 
out  of  the  funds  provided  in  Sections  10376  and  10333  supra 
must  loan  such  funds  for  the  highest  rate  of  interest  that  can 
be  obtained  in  each  loan  within  statutory  limits.  A loan  made 
for  a definite  time  and  rate  of  interest,  as  provided  by  statute, 
must,  by  such  trustees,  be  strictly  enforced  according  to  the 
terms  of  the  mortgage  and  bond.  A reduction  of  interest  by 
such  trustees  on  such  executed  contract  before  its  termination 
would  constitute  a grant  of  public  money  and  violate  the 
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provision  of  Section  46 
Missouri. 


SVMxEH 


APPROVED 


ROY  MCKITTRICK 
Attorney  General 
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. IV  of  the  Constitution  of 


Respectfully  submitted. 


S.  V.  KEDLI1.0 

Assistant  Attorney  General 


0‘FICERS: 


Township  collector  nay  appoint  deputy 
to  ■ erf orm  ministerial  dut'es,  "Aban- 
donment" of  office  is  question  of 
fact,  failure  to  perso  .ally  perform 
duties  must  be  decided  by  ouster  suit. 


August  18,  1944 


Honorable  H.  A.  Kelso 
Prosecuting  Attorney 
Nevada,  Missouri 


Dear  Mr.  Kelso: 


This  will  acknowledge  the  r eceipt  of  your  letter  of 
August  3,  1944,  requesting  an  opinion  of  this  office, 
omitting  caption,  which  is  as  follows: 


"In  my  official  capacity  as  Assistant  Prosecuting 
Attorney  of  Vernon  County,  Missouri,  I would  like 
an  opinion  from  your  office  on  the  following  set 
of  facts: 

"In  Vernon  County,  Missouri,  a county  under  town- 
ship organization,  he  township  collector  of  one 
township  is  unable  to  perform  the  duties  of  his 
office  and  desires  to  appoint  a deputy  to  act 
in  his  behalf.  I am  unable  to  find  any  authority 
for  him  to  do  this. 

"Will  you  please  advise  whether  o t not  in  your 
opinion  there  can  be  a deputy  collector  appointed?" 

Your  letter  of  August  15,  contained  the  following 
question. 

"One  further  question—  If  the  collector  is  to  be 
away  from  now  on  till  the  end  of  his  term  of  office 
is  the  office  vacated." 

I. 

There  Is  no  specific  statutory  authority  invested  in  a 
township  collector  to  appoint  a deputy  in  this  state. 

It  may  be  stated  as  a general  rule  however,  that 
where  the  acts  to  be  performed  are  ministerial  in  their 
nature,  they  may  be  performed  by  deputy.  Thus  in  Mechem 
on  Public  Officers,  Sec.  568,  it  is  stated: 
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"Where  however,  the  question  arises  In  regard 
to  an  act  which  Is  of  a purely  mechanical, 
ministerial,  or  executive  nature,  a different  rule 
applies.  It  can  ordinarily  make  no  difference 
to  any  one  by  whom  the  mere  physical  act  is  per- 
formed when  Its  performance  has  been  guided  by 
the  Judgment  or  discretion  of  the  person  chosen. 

The  rule  therefore,  is  that  the  performance  of 
duties  of  this  nature  may,  unless  expressly  pro- 
hibited, be  properly  delegated  to  another." 

In  Small  v.  Field,  102  Mo.,  104,  the  court  stated: 

"*  » * But  at  common  law  a ministerial  officer  had 
authority  to  appoint  a deputy.  * * * thus,  a sheriff 
though  his  patent  of  office  does  not  say  he  may  exe- 
cute his  office  per  se  vel  sufficientem  deputatum 
suum,  yet  he  nay  make  a deputy.  * * * 

"The  office  of  clerk  of  a court  s<  ems  to  be  one 
which  from  Its  nature  and  constitution  implies 
a power  or  right  to  execute  It  by  deputy.  When- 
ever nothing  is  required  hut  super in tendency  in 
office  a ministerial  officer  may  make  a deputy. 

* * * And  the  rule  is  general  that  a deputy  may 
do  every  act  which  his  principal  might  do.  * » *" 

The  office  of  township  collector  would  seem  to  be 
even  more  •lnisterial  than  that  of  a clerk  of  court  or 
sheslff  Inasmuch  as  the  collector  merely  colte  cts  the 
taxes  assessed  against  the  residents  of  his  township  and 
accounts  for  them.  He  has  no  discretion  in  either  the 
amounts  to  be  collected  or  to  be  accounted  for.  It 
would  seem  therefore  that  this  office  is  ministerial  in 
its  nature  and  the  collector  may  appoint  a deputy.  How- 
ever, inasmuch  as  there  Is  no  specific  statutory  authori- 
sation for  componaation  for  a deputy  township  collector, 
he  could  not  be  paid  from  the  public  treasury.  Aa  la 
stated  in  43  Am.  Jur.  222  Sec.  465:  * > Deputies 

appointed  by  a public  official  cannot  be  paid  fr«*»  the 
public  treasury  in  tha  absence  of  express  statutory 
authority  for  such  payment. 
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II. 


You  also  want  to  know  whether  the  fact  that  your 
township  collector  Is  absent  from  the  district,  and  may 
not  return  until  the  end  of  his  term,  creates  a vacancy 
in  the  office.  Of  course,  an  office  may  become  vacant 
Ipso  facto  by  abandonment,  but  In  order  to  constitute  an 
abandonment  of  office,  the  abandonment  must  be  total 
and  under  suoh  circumstances  as  to  clearly  Indicate  an 
absolute  relinquishment.  Moreover,  the  officer  should 
manifest  a clear  Intention  to  abandon  the  office  and 
Its  duties,  although  his  Intention  may  be  Inferred  from 
conduct,  43  Am.  Jur.  Sec.  173.  Whether  your  township 
collector  has  abandoned  his  office  here  by  leaving 
his  district  1 8 a question  of  fact  which  would  have  to 
be  determined  by  proper  court  action.  The  mere  leaving 
of  the  district  would  not  in  itself  constitute  an  aban- 
donment • 

Of  course,  while  the  collector  of  the  township  is 
out  of  the  district  he  will  not  be  personally  performing 
the  duties  of  his  office. 

Section  18  of  Art.  11  of  the  Missouri  Constitution 
requires  that  no  person  shall  hold  any  state  office 
without  personally  devoting  his  time  to  the  performance 
of  the  duties  to  the  same  belonging. 

Section  12828  R1  S.  Mo.,  1939,  provides: 

"Any  person  elected  or  appointed  to  any  county, 
city,  town  or  township  office  in  this  state, 
except  such  officers  as  may  be  subject  to 
removal  by  impeachment,  who  shall  fail  person- 
ally to  devote  his  time  to  the  performance  of 
the  duties  of  such  office,  or  who  shall  be 
guilty  of  any  willful  or  fraudulent  violation 
or  neglect  of  any  official  duty,  or  who  shall 
knowingly  or  wilfully  fail  to  refuse  to  do  or 
perform  any  official  act  or  duty  which  by  law 
it  is  his  duty  to  do  or  perform  with  respect 
to  the  execution  or  enforcement  of  the  crim- 
inal laws  of  the  state,  shall  thereby  forfeit 
his  office  and  may  be  removed  therefrom  in 
the  manner  hereinafter  provided." 
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It  has  been  held  however,  that  neither  the  con- 
stitutional provision  or  the  statute  in  themselves 
create  a vacancy  but  that  they  must  be  determined  by 
an  ouster  suit.  In  State  v.  Wilson,  166  S.  W,  (2d) 
499,  the  court  stated:  "Unless  an  office  is  abandoned 
or  relinquished  an  officer  is  entitled  to  a trial  on 
the  charge  of  failing  to  personally  devote  his  time 
to  the  performance  of  his  duties.  Such  failure  may  be 
excusable."  Of  course,  should  your  collector  be  in 
military  service  the  Civil  Relief  Act  would  probably 
prevent  any  ouster  suit  at  this  time. 


CONCLUSION. 


It  is  therefore,  the  opinion  of  this  office  that 
a township  collector  has  a com  on  law  right  to  appoint 
a deputy  to  perform  ministerial  duties.  Collector’s 
absence  from  district  is  not  in  itself  an  abandonment 
but  this  is  a question  of  fact  to  be  determined  by  the 
courts.  A charge  of  falling  to  personally  perform  the 
duties  of  an  office  must  be  decided  by  an  ouster  suit. 


Respectfully  submitted 


APPROVED: 


ROBERT  T.  FLANAGAN 
Assistant  Attorney  General 


ROt  McKITTRICK 
Attorney  General 
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to:  ships: 


Debts  In  excess  of  anticipated  revenue  are  invalid. 


Augus  t 31 , 1S44 • 


Mr.  n.  A.  Kelso, 
Prosecuting  attorney 
Vernon  County, 
iiovada,  Missouri. 


Dear  Sir: 

Your  letter  of  August  3,  1944,  is  as  follows: 


"In  my  official  capacity  as  assistant  prosecut- 
ing attorney  of  Vernon  County,  Missouri  I would 
like  your  opinion  on  the  following  set  of  facts: 

"Vernon  County,  Missouri  is  under  township  organ- 
ization. In  Kovenbcr  of  this  year  a vote  will 
be  taken  to  determine  whether  or  not  it  shall  so 
remain  or  whether  it  shall  change  over  to  county 
organization. 

"In  one  of  our  townships  some  several  years  ago 
they,  the  township  board,  purchased  form  road 
grading  equipment  far  in  excess  of  its  antici- 
pated revenue.  Tills  debt  has  never  been  paid 
and  is  at  present  something  over  $3000.00.  A 
local  attorney  lias  advised  the  board  that  in 
the  event  that  this  county  adopted  county  organ- 
ization neither  the  township  nor  the  comity  could 
be  held  for  this  debt  and  that  the  members  of  the 
township  board  would  be  personally  and  individual- 
ly liable  for  this  debt. 

"My  questions  concerning  this  natter  then  are  as 
I have  outlined  as  follows: 

"1.  Is  the' debt  a valid  debt  agai  .st  the  township? 
"2.  If  this  county  should  adopt  township  organiza- 
tion would  the  county  bo  liable  for  this  debt  (assum- 
ing that  it  is  a valid  debt)? 

"3.  If  the  dobt  is  not  a valid  debt  against  the 
township  or  county  would  the  township  board  or  the 
members  thereof  be  liable  and  if  so  would  i-t  bo  the 
members  who  contracted  the  debt  or  would  it  bo  the 
present  board  members?" 
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Section  12,  Article  10  of  the  Constitution  pro- 
vides; 

"No  county,  city,  town,  townsliip.  school 
district  or  other  political  corporation  or 
subdivision  of  the  state  shall  be  allowed  to 
become  indebted  in  any  manner  or  for  any  pur- 
pose to  an  amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  such  year,****” 

In  your  letter  you  state  that  the  debt  for  road  jziachin- 
ery  was,  at  the  time  contracted  for,  in  excess  of  the  township's 
anticipated  revenue  for  that  year.  With  that  statement  nothing  re- 
mains for  us  to  pass  upon,  since  the  above  constitutional  provision 
clearly  prohibits  a towns  ip  from  becoming  so  indebted.  Invariably 
the  courts  have  held  such  debts  void.  Many  cases  so  holding  will 
be  found  In  the  annotations  to  Section  12,  Article  10,  Mo.  i.S.A., 
and  see  the  late  case  of  Ills  sour  I Toncan  Culvert  Co.  v.  Butler  Co., 
181  S.W.  (2d),  506  (ho.  Sup.). 

Tills  view  renders  it  unnecessary  to  consider  your  second 
question,  and  as  to  the  third  question  wo  can  only  say  that  It  is 
not  our  function  to  determine  the  respective  rights  and  liabilities 
of  the  macliinery  company  or  of  the  prosent  or  past  members  of  the 
township  board.  However,  some  idea  of  the  court's  views  of  this 
subject  may  be  gained  from  Jacquenin  and  S honker  v.  Andrews,  40  Mo. 
App.  507,  and  the  annotation  appearing  in  87  A.L.R.  273. 


CONCLUSION  . 

It  Is  our  opinion  that  debts  of  a township,  contracted 
in  excess  of  the  anticipated  revenue  for  that  year,  are  void  and 
the  townsliip  i3  not  liable  for  their  payment. 


Respectfully  submitted, 

LAWRENCE  L.  BRADLEY 

APPROVED:  Assistant  Attorney  General 

ROY  HcKITTRICK 
Attorney- General 
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gaming. 


Bingo  is  prohibited  even  if  proceeds 
go  to  charity  lottery . 


A 


November  22,  1844 


Mr*  H.  A.  Kelso 

Assistant  Prosecuting  Attorney 
Vernon  County 

Nevada,  Missouri 


Dear  Sir: 


FI  LE. 
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Your  letter  of  September  15,  1944  is  as  follows: 

"I  have  been  requested  by  the  local  chapter 
of  the  Veterans  of  Foreign  Wars  to  write  for 
an  opinion  on  the  following  set  of  facts : 

"The  V.  F.  W.  proposes  to  open  a game  commonly 
called  'bingo*  in  an  empty  store  building  lo- 
cated at  Nevada,  Missouri*  This  game  is  one  of 
chance  the  players  paying  a fee  to  engage  as  a 
player  and  the  winner  being  determined  by  whether 
or  not  the  player  holds  a card  with  a certain 
sequence  of  numbers  on  it.  The  winner  would  re- 
ceive a prize  offered  by  the  operator  of  the  game . 

"Would  the  fact  that  the  profits  of  the  game  are 
to  go  to  charity,  after  deducting  the  costs  of 
operation,  prevent  this  from  being  a lottery 
within  our  statutes? 

"Would  the  offering  of  war  bonds  and  stamps  as 
prizes  make  this  game  any  less  a lottery?" 

Section  4704,  R.  S.  Mo.,  1939  prohibits  the  es- 
tablishment of  lotteries  in  this  state*  In  State 
ex  Inf.  McKlttrick  v*  Globe-Democrat  Publishing  Co., 
110  S.  V/.  (2d)  705,  713,  is  said  that  the  statute 
"includes  every  scheme  or  device  whereby  anything  of 
value  is  for  a consideration  allotted  by  chance." 

As  wo  understand  the  game  "Bingo",  the  players  pay 
a certain  sum  for  a card  on  which  is  printed  certain 
numbers,  each  column  of  numbers  headed  by  a letter 
of  the  alphabet.  The  operator  of  the  game  then  draws 
from  a container  cards  or  wooden  blocks  bearing  num- 
bers and  letters  and  announces  to  the  players,  for 
example,  that  the  number  drawn  is  "50  under  G'.,B  The 
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player  then  covers  that  number  if  it  appears  on  his 
card.  When  a complete  row  of  numbers  on  a card  are 
covered,  the  player  doing  so  first  wins  a prize. 

This  type  of  game  clearly  falls  within  the  statute 
for  it  awards  a thing  of  value  (the  prize)  for  a 
consideration  (the  charge  for  the  card)  allotted 
by  chance  (the  probability  that  numbers  will  be  called 
out  corresponding  to  those  appearing  on  the  cards) • 

The  fact  that  the  proceeds  of  such  enterprize  are 
to  go  to  charity  and  prizes  are  to  consist  of  war 
stamps--no  matter  how  laudable  the  purpose—  does 
not  alter  the  terms  of  the  statute.  It  makes  no 
exceptions  for  charity  and  clearly  war  stamps  are  a 
"thing  of  value".  In  New  York  in  People  v.  Kelfer, 

16  i.Y.S.  (2d)  858,  173  Misc.  300,  the  proposition 
that  because  the  proceeds  were  to  go  to  charity, 
the  scheme  was  legal,  was  expressly  rejected. 


CONCLUSION . 


Therefore,  it  is  our  opinion  that  the  game  of  "Bingo" 
is  a lottery;  that  the  facts  that  the  prizes  given 
consist  of  war  stamps  and  the  proceeds  are  to  go 
to  charity  does  not  legalize  the  game. 


Respectfully  submitted 


APPROVLDs 


LAVT  1TCE  L._BRADLE* 
Assistant  Attorney  General 


vane  e.  thurlo 

Acting  Attorney  General 
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COUNTY  COURT:  County  Court  cannot  divert  to  the 

County  Revenue  Fund  money  collected 
BONDED  INDEBTEDNESS : to  pay  off  bonded  Indebtedness. 

TAXATION: 


February  3,  1944 


Honorable  J.  L.  Killlon 
Presiding  Judge 
County  Court  of  Texas  County 
Houston,  Lllssouri 


Dear  Sir: 


We  have  for  attention  a letter  from  Kr.  C.  W.  Bu  riche  ad, 
a member  of  the  Constitutional  Convention,  In  which  he  re- 
quests the  opinion  of  this  department  and  directs  us  to  send 
the  opinion  to  the  County  Court  of  Texas  County.  His  request 
is  as  follows: 


"The  County  Court  of  Texas  County  wishes 
to  know  if  the  Court  may  use  money  accrued 
on  Refunding  and  Court  House  and  Jail  Bonds 
by  Issuing  a warrant  on  the  county  in  order 
to  save  the  interest  on  oounty  warrants. 

"The  stun  of  $15,000  Is  now  on  hand  and  will 
not  be  needed  until  the  first  of  the  year 
at  whioh  time  money  will  be  on  hand  from  the 
current  tax  collections. 


"Will  you  please  send  an  opinion  on  this  to 
the  Countv  Court  of  Texas  County,  at  Houston, 
Missouri?" 


The  question  Is,  as  we  understand  it,  whether  the  County 
Court  of  Texas  County  may  use  the  vl5,000  (which  It  has  on 
hand  at  tlie  present  time  In  the  Courthouse  and  Jail  Bond  Fund ) 
to  pay  the  current  expenses  of  the  oounty,  and  then  repay  this 
amount  into  the  Courthouse  and  Jail  Bond  Fund  the  first  of  next 
year  from  the  current  tax  collections. 
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We  assume  that  the  County  of  Texas  has  voted  Courthouse 
and  Jail  Bonds  and  that  the  15,000  above  mentioned  was  derived 
from  an  annual  tax  levied  by  the  County  Court  to  pay  the  inter- 
est and  create  a sinking  fund  for  the  payment  of  3 aid  obligation 
under  the  pro?  tide  5,  Chanter  16,  R.  -.  o.  103 j. 

Thero  is  a general  rulo  of  lav.'  which  we  think  is  applicable 
to  this  question  and  th&t  is  that  taxes  authorized  to  be  levied 
and  collected  for  one  purpose  cannot  be  diverted  or  used  for 
3ome  other  purpose. 

Under  the  title  of  "Taxation”  in  61  C.  J.  page  1521,  Sec- 
tion 2235,  it  is  stated  as  follows: 


"Taxes  which  are  set  apart  by  the  constitu- 
tion of  the  state  for  particular  uses  cannot 
be  diverted  by  the  legislature  to  any  other 
purpose,  and  neither  can  funds  derived  from 
taxes  levied  and  collected  for  particular 
purposes  be  legally  utilised  for,  or  diverted 
to,  any  other  purpose.  * * * :■  * •>  > * . 


This  rule  of  law  is  supported  by  cases  frori  various  states 
and  we  quote  from  Dew  vs.  Ashley  County,  (Ark.)  133  3.  VV . (2d) 
652,  1.  c*  653: 


" : Perhaps  there  is  no  better  settled 

principle  of  law  than  the  one  providing  tliat 
the  effect  that  taxes  levied  and  collected 
for  a particular  purpose  nay  not  be  diverted 
or  appropriated  to  some  other  purpose.  * 


And  also,  in  School  District  ho.  24  vs.  Smith.,  191  hac.  506,  1. 
c.  510,  the  court  stated: 


"Although  the  county  court  is  authorized 
and  directed  by  the  Legislature  to  rake  suoh 
a levy  for  school  purposes,  when  iade  it  is 
for  tne  sole  use  and  benefit  of  tJie  various 
sohool  districts  of  the  county.  The  author- 
ity of  the  county  court  then  ceases.  ..hen 


Hon.  J.  E.  Million 


-3- 


2-3-44 


the  tax  Is  collected  it  automatically 
becomes  the  money  of  the  school  districts 
according  to  their  proportionate  rights, 
and  thereafter  the  county  court  lias  no 
interest  whatever  in  tlie  fund.  * * > i »n 


In  the  case  of  State  ex  rel.  Hopper,  vs.  Cottengin,  172 
ho.  129,  1.  c,  135,  in  discussing  the  question  of  the  county 
using  money  voted  for  a bonded  indebtedness  for  ordinary  county 
purposes,  the  court  said; 


n -•  The  fund  in  question  was  no  part 
of  the  general  revenue  fund  of  the  county. 

It  was  a special  fund  raised  for  a partic- 
ular purpose,  and  nel ther  the  county  court 
nor  the  county  treasurer  had  any  right  to 
apply  a dollar  of  it  to  any  other  purpose. 
If,  on  tlie  one  Iiand,  the  bonds  are  valid, 
and  the  taxes  were  legally  levied,  the  bond- 
holders are  entitled  to  It.  * 


Tlie  3aiie  principle  is  Involved  as  when  taxes  which  are 
levied  for  school  purposes  cannot  be  used,  when  collected,  for 
county  purposes.  Neither  can  taxes  levied  for  county  purposes 
be  used  for  school  purposes.  Tlie  authority  of  the  County  Court 
ceases  with  the  making  of  tlie  levy,  and  the  money,  when  col- 
lected, becomes  automatically  the  money  of  the  school  districts. 


It  is  dear  tliat  tlie  County  Court,  in  tlie  instant  case, 
would  not  iiave  authority  to  issue  a warrant  payable  out  of  the 
interest  and  sinking  fund  and  payable  into  the  county  revenue, 
for  tlie  ordinary  county  expenses,  and  then  repay  the  interest 
and  sinking  fund  from  tlie  current  taxes  on  January  1,  1945,  for 
tlie  reason  that  the  fund  cannot  be  used  for  any  other  use  than 
the  payment  of  tlie  bonded  indebtedness  and  interest  thereon. 


CONCLUSION 


It  is,  therefore,  tlie  opinion  of  this  department  that  the 
County  Court  of  Texas  County  would  not  be  authorized  to  use  the 
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money  collected  to  pay  the  bonded  indebtedness  for  county 
purposes,  on  an  agreement  to  pay  same  baok  into  the  interest 
and  sinking  fund  at  a later  date. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED : 


roY  VldKiMfti'i:; 
Attorney- General 


MAKRLaGE  LIC Duty  of  recorder  of  deeds  to  record  re 

turns  of  marriage  licenses. 


May  15,  1944 


FILED 


Mrs.  Ruby  Koelling 
Recorder  of  Deeds 
City  of  St.  Louis 
St.  Louis,  Missouri 


Dear  Mrs.  Koelling: 


Your  letter  of  May  10,  1944,  has  been  reoeived.  Your 
latter  states: 

"1  nave  had  numerous  occasions  curing  the 
year  1943  where  marriage  lioenses  have  been 
returneu  showing  tnut  marriages  have  been 
performed  in  other  states  tnan  Missouri. 

It  is  my  understanding  our  lioenses  are  not 
good  in  any  other  state. 

"Will  you  please  advise  me  as  to  the  proced- 
ure I shall  take  in  this  instance. 

"Also  since  the  beginning  of  1944  the  new 
law  makes  marriage  lioenses  void  after  they 
have  been  issued  10  days  anu  we  are  receiv- 
ing returns  showing  that  marriages  have  been 
performed  using  lioenses  over  10  days  old. 

"Please  advise  me  as  to  the  proper  procedure." 

It  is  understood  thut  your  inquiry  as  to  your  procedure 
in  both  instances  refers  to  your  duties  with  respeot  to  record- 
ing the  returns  on  such  marriage  licenses  issued  by  you.  This 
opinion,  therefore,  will  be  addressed  to  the  requirements  of 
our  statutes  respecting  your  duty  to  reoord  suoh  returns. 

Section  3o64 , article  1,  Chapter  £0,  R.  S.  Missouri,  1939, 
was  repealed  by  the  General  assembly  in  1943  and  was  reenacted 
with  certain  changes  tnerein,  anu  accompanied  by  four  new  sec- 
tions, known  as  Sections  3o64-A,  3364-3,  3364-C  and  3364-D,  at 
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pages  6o9  to  643  of  tbs  Session  j.ots  of  1943. 

Section  3364,  as  it  stood  prior  to  tbe  legislative 
change  in  1943,  provided  for  tbs  issuance  of  u carriage  li- 
cense by  recorders  of  deeds  of  this  state,  inoludinj  tbe  city 
of  st.  Louis,  forthwith  upon  application  therefor.  Section 
3364,  as  enacted  by  the  Legislature  in  1943,  provided  as  the 
only  change  from  that  section  as  it  stood  before  that  the  ap- 
plicants for  a marriage  license  shall  apply  for  the  license 
three  days  before  the  date  of  the  issuance  of  the  license, 
that  the  application  be  presented  to  the  recorder  of  deeds, 
and  that  upon  the  expiration  of  three  days  after  the  receipt 
of  the  application  the  recorder  of  deeds  shall  issue  the  li- 
cense, unless  one  of  the  parties  Withdraws  suoh  application. 

The  new  seotions  numbered  3364-a,  3364-13,  3364-0  and 
3364-1)  are  seotions  providing  for  laboratory  health  tests  to 
be  supplied,  with  oertain  affidavits  by  the  applicants  for  a 
marriage  license  to  be  made  fifteen  days  before  the  issuance 
of  the  lioense,  anu  with  the  provision  that  a license  when 
issued  shall  be  void  after  ten  days  from  the  date  of  issu- 
ance, a penalty  being  prescribed  for  violation  of  some  of  the 
provisions  of  tnese  seotions  by  some  of  tne  persons  named 
therein,  and  with  the  final  provision  in  Seotion  3364-0  to 
the  effect  that  the  validity  of  any  marriage  under  the  Act 
shall  not  be  Impaired  by  violation  of  any  of  the  provisions 
of  any  or  all  of  tnese  Seotions  3364-A,  3364-B  and  3364-C  if 
the  parties  to  tne  marriage  are  otherwise  qualified  for  mar- 
riage. Otherwise,  the  provisions  of  Chapter  20,  h.  J.  Mis- 
souri, 1939,  respecting  the  duties  of  recorders  of  deeds  of 
the  State  of  Missouri,  including  the  city  of  St.  Louis,  are 
not  onangeu  but  remain  us  they  appear  in  the  revision  of  our 
Statutes  of  19o9. 

Seotion  3365,  R.  3.  Missouri,  1939,  provides  that  the 
recorders  of  the  several  counties  of  this  state,  and  the  re- 
corder of  tne  city  of  st.  Louis,  shall,  when  epplled  to  by  any 
parson  legally  entitled  to  a marriage  license,  issue  the  same, 
and  sets  out  the  form  of  the  lioense.  The  suid  seotion  pro- 
vides thut  within  ninety  days  after  the  issuance  of  the  li- 
cense the  person  solemnizing  the  marriage  ahull  make  a return 
showing  the  place  and  the  time  he  solemnized  the  marriage  for 
the  parties  named  In  the  lloenae. 

The  statutes  of  this  state  nave  apparently  always  pro- 
vided a ninety  day  period  for  the  person  solemnizing  a marriage 
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oontraot  in  which  to  make  the  return  of  the  lioense  showing 
the  solemnization  oi'  the  marriage. 

In  the  Revised  Statutes  of  1879 , Section  5270  thereof 
provided  that  returns  of  marriage  licenses  should  be  made  to 
tne  reoorder  of  the  county  where  the  marriage  oere^ony  was 
performed.  In  1889  the  Legislature  repealed  Seotion  5270  and 
enacted  a new  section  known  as  seotion  6850,  . >.  Missouri, 

1889,  providing  taut  the  return  should  be  maa«  to  the  re- 
corder issuing  the  lioense.  This  is  still  the  law  of  tula 
state,  as  oontainea  in  Section  5565,  R.  3.  Missouri,  1959. 

Seotion  5o67,  U.  3.  Missouri,  1959,  provides  a penalty 
against  any  recorder  who  wilfully  neglects  or  refuses  to  issue 
or  record  a marriage  lioense  with  the  return  thereon. 

These  sections  were  before  the  Kansas  City  Court  of 
Appeals  in  the  Ouse  of  state  ex  rel.  Stephens  v.  Moore,  Re- 
corder, 96  Mo.  App.  451.  The  opinion  reoites  the  terms  of 
the  statutes  existing  at  the  time,  including  those  of  the 
then  seotion  4519,  now  Seotion  5568,  R.  S.  Missouri,  19u9, 
wliioh  require  that  the  reoorder  of  deeds  of  each  county  shall 
oertify  to  the  grand  jury  at  eaoh  regular  term  of  the  court 
having  criminal  Jurisdiction  within  the  county  a list  of  all 
marriage  licenses  issued  by  him  and  whloh  have  not  been  re- 
turned to  him  by  the  person  who  shall  have  solemnized  the  mar- 
riage uuuer  saia  lioense  within  ninety  days  after  the  issuance 
thereof,  and  further  showing  the  penalty  prescribed.  This 
statute  is  now  mandatory,  as  it  was  at  the  time  of  the  Court 
of  Appeals  opinion  referred  to.* 

The  oourt  discusses  very  olearly  the  whole  scheme  and 
purpose  of  the  marriage  lioense  statutes.  The  oourt  issued  its 
permanent  writ  of  mandamus  against  the  Reoorder  of  Cole  County, 
Missouri,  requiring  him  to  reoord  marriage  licenses  and  the  re- 
turns thereon.  The  court's  opinion,  1.  o.  456-457,  closed  with 
this  paragraph:  ' 

"Nor  do  we  discover  any  insuperable  diffi- 
culty in  the  way  of  recording  the  lioense 
when  issued,  and,  later  on,  when  the  return 
is  made,  to  reoord  it.  If  it  be  true,  as  we 
have  been  informed,  that  there  are  well  bound 
reoord  books  now  made  and  in  use  by  the  re- 
corders in  some  of  the  counties  in  whloh  the 
blank  form  of  lioense  and  return  prescribed 
in  seotion  4516  are  printed  in  the  same  order 
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us  therein,  It  would  seam  that  u roo ord- 
er provided  with  such  u record  bo ok  could 
without  the  least  inconvenience  record  a 
license  when  issued  by  him,  filling  out  a 
blank  in  his  record  of  marriage  licenses, 
and,  Inter  on,  when  the  return  is  in,  fill 
out  the  blank  for  it  immediately  follow- 
ing the  record  of  the  license,  ana  thus 
complete  the  reoord  of  both  instruments. 

Whether  such  printed  record  book  for  re- 
cording marriage  licenses  and  the  returns 
thereon  are  in  use  or  not,  it  is  easy  to 
see  that  it  is  practicable  to  prooure  them, 
and  in  them  to  ruoord,  without  inconvenience, 
all  marriage  licenses  wnen  Issued . and  the 
returns  thereto  when  made. 

’•It  results  that  the  relator *s  motion  for  a 
peremptory  writ  must  be  sustained,  and  the 
writ  ordered  accordingly.  All  concur'.” 

Our  statutes  do  not  prescribe  any  place  for  the  aolemni- 
zatlon  of  u marriage.  Section  3363,  H.  S.  Missouri,  1939,  does 
provide: 


"Marriages  may  be  solemnized  by  any  Judge 
of  a oourt  of  record  or  any  justloe  of  the 
peuoe,  or  any  licensed  or  ordalneu  preaoh- 
er  of  the  gospel,  who  is  a citizen  of  the 
United  States  or  who  is  a resident  of  and  a 
paetor  of  any  church  in  this  state.” 

Thus  it  would  seem  to  be  presumed  that  a marriage  should 
be  solemnized  within  the  jurisdiction  of  the  state  of  Missouri 
under  any  marriage  lioense  issued  in  this  state. 

Under  Section  3386,  R.  3.  Missouri,  1939,  it  is  manda- 
tory that  the  recorders  of  tnis  state  shall  reoord  lioenses, 
ana  then  when  tne  return  is  sent  in,  reoord  the  return  also  as 
made  by  the  person  who  solemnized  the  marriage,  as  is  required 
of  such  person  in  Section  3365,  R.  3.  Missouri,  1939.  It  is 
not  the  duty  nor  the  prerogative  of  recorders  of  deeds  of  this 
state  to  determine  the  validity  or  invalidity  of  a marriage 
performed  in  another  state  even  though  the  return  snowing  its 
performance  discloses  that  the  marriage  was  solemnized  in  con- 
sequence of  the  issuance  of  a lioense  to  the  contracting  par- 
ties by  a recorder  of  deeds  in  tne  State  of  Missouri. 
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One  ol  tbe  primary  purposes  apparently  running  through 
all  those  statutes  is  to  provide  a list  of  marriage  licenses 
issued  and  which  have  not  been  returned  by  persons  solemniz- 
ing the  marriages,  to  be  given  to  the  grand  Jury  as  a basis 
for  criminal  proceedings  against  persons  who  solemnize  mar- 
riages and  fall  for  more  than  ninety  days  to  make  the  proper 
return. 


It  is,  therefore,  the  opinion  of  this  department  that 
your  office  suould  proceed  to  record,  under  the  terms  of  Sec- 
tion 3366,  R.  3.  Missouri,  1909,  all  returns  of  licenses  is- 
sued by  you  and  sent  to  you  by  persons  solemnizing  marriages; 
that  you  should  certify  to  the  grand  jury  of  the  city  of 
3t.  Louis,  us  required  by  and  in  conformity  with  the  provi- 
sions of  Section  3068,  R.  3.  Missouri,  1909,  a list  of  all 
marriage  licenses  Issued  by  you  and  which  have  not  been  re- 
turned to  you  by  persons  solemnizing  marriages  under  such 
licenses  within  ninety  days  of  the  issuance  thereof. 

Taking  up  the  last  paragraph  of  your  request  for  this 
opinion  on  the  mutter  of  your  procedure  where  a return  of 
the  marriage  licenses  shows  that  marriages  have  been  per- 
formed using  lioenses  Issued  more  than  ten  days  prior  to  the 
solemnization  of  tne  marriage,  it  is  the  opinion  of  this  de- 
partment that  your  offioe  should  record  such  returns  in  like 
manner  as  you  axe  hereinabove  auvised  respecting  marriage 
lioenses  returned  showing  the  marriage  to  huve  been  solemnized 
outside  the  State  of  Missouri.  This,  for  the  further  reason 
tnat  Section  3364-A,  Session  Acts  of  1940,  p.  642,  states: 

" * * * The  laboratory  report  * * * shall 
be  made  not  longer  than  fifteen  (lb)  uays 
before  the  date  of  the  issuance  of  the  li- 
cense and  said  license  snail  be  void  after 
ten  (10)  days  from  tne  date  of  issuance." 

Seotion  3364-3  provides  penalties  against  the  recorders 
ox  deeds,  physicians  and  parsons  applying  for  a license  for 
violations  on  the  part  of  any  of  them  of  provisions  named  in 
suid  seotion,  but  it  does  not  provide  any  penalty  against  per- 
sons obtaining  a marriage  license  in  case  they  uo  not  use  it 
until  after  ten  days  have  elapsed  from  the  date  of  its  issu- 
ance. It  would  thus  appear  that  that  part  of  the  statute  is 
directory  only. 


Seotion  o364-g  is  as  follows: 
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"If  the  parties  to  a marriage  are  otherwise 
qualified  for  marriage,  the  validity  of  any 
marriage  under  this  ^ot  shall  not  bo  im- 
paired  by  any  false  statement  contrary  to  the 
provisions  of  this  act  or  by  the  illegal  com- 
munication of  information  concerning  one  or 
both  of  the  parties  to  such  marriage  or  by 
any  other  violations  unaer  Section  3364-a  and 
Jeotion  3364-B." 

It  is  apparent  from  reauing  Seotion  3364-J  that  the  va- 
lidity of  any  marriage  solemnized  more  than  ten  days  after 
the  date  of  the  issuanoe  of  the  lioanse  will  not  be  impaired 
by  the  failure  of  the  parties  to  utilize  the  lloense  within 
the  ten  days,  At  most  such  u marriage  would  be  only  voidable, 
not  void. 

authority  for  this  position  is  oontuined  in  the  case  of 
atute  v.  iden,  050  ..lo.  90S,  169  j.  . ( ou ) o4£.  That  was  a 
case  recently  decided  by  our  Supreme  Court.  The  defendant, 
Oden,  was  oonvioted  of  bigamy.  He  defended  on  the  ground  that 
his  first  marriage  was  void.  The  defendant  testified  (with- 
out contradict ion)  that  the  lioanse  for  his  first  marriage  was 
Issued  by  a Justice  of  the  peaos  and  not  by  the  recorder  of 
deeds,  ana  that  his  seoond  marriage  was  lawful.  The  Supreme 
Court  held  his  first  marriage  at  most  only  voidable,  ana  that 
a voidable  marriage  would  support  a oonviotion  for  bigamy. 
Judge  Leedy , P.  J. , who  wrote  the  opinion,  said,  1.  o.  937 
(MO.): 


" * * * as  we  construe  the  lanoUage  of 
Sec.  3364,  'no  marriage  hereafter  con- 
tracted shall  be  recognized  as  valla,' 
eto.,  it  was  not  intended  to  render  void 
ab  initio  a ceremonial  marriage  solemnized 
under  the  forms  of,  and  in  apparent  compli- 
ance with,  the  marriage  statutes,  as  in  the 
case  at  bar.  as  to  suoh  marriage  (even  as- 
suming the  truth  of  defendant's  testimony 
touching  tne  circumstances  under  whloh  he 
procured  the  license) , it  is  our  conelusion 
the  language  Just  quoteu,  when  taken  in  con- 
nection with  the  further  provision  that  'no 
marriage  shall  be  deemed  or  adjudged  in- 
valid' (for  the  reason  therein  specified) 
can,  in  no  event,  meun  anything  more  than 
it  shall  not  be  recognized  as  valid  on  Judg- 
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ment,  ana  certainly  not  tnat  It  is  ipso 
facto  and  utterly  void.  In  other  words, 
tuo  most  that  oan  be  said  of  tho  defec- 
tive issuance  of  the  lioense,  if  suoh  it 
was,  is  that  it  rendered  tne  marriage 
merely  voidable,  and  it  was  tnerefore  to 
be  treated  as  valid  until  deolared  void 
by  competent  authority;  and  a voidable  mar- 
riage will  support  an  indictment  for  bigamy. 

♦ * * w 

The  question  of  whether  persons  are  otherwise  qualified 
for  marriage  would  be  a matter  of  fact  to  be  determined  by  the 
courts,  and  not  by  the  recorders  of  deeds,  us  would  also  be 
the  question  of  the  validity  of  a marriage  in  another  state. 


Kespeotfully  submitted 


GiSORGiS  W.  0R0WLST 

Assistant  Attorney  General 


rtPFROVEJD: 


ROY  MohlTThlUK 
Attorney  General 
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• ••  ' • m '■  . r 

Miss  Laura  Lay her , R.  N. 
Executive  Secretary 
State  Board  or  Nurse  Examiners 
State  Office  Bullaing 
Jefferson  City,  Missouri 

• ? '■  • 


Dear  Miss  Layher: 


1 


Under  date  of  February  11,  1944,  you  wrote  this  of- 
floe  requesting  an  opinion,  as  follows: 


"Enclosed  is  a copy  of  a letter  the 
Board  of  Nurse  Examiners  received  from 
willy s R.  Pact,  Special  assistant  in 
the  Division  of  Cultural  Relations, 
Washington,  D.  C. 


"The  Board  desires  an  opinion  on  wheth- 
er it  is  permissible  in  Missouri  for  a 
Chinese  National  to  reoeive  a degree  in 
nursing,  and  to  praotioe. 


’’Would  alien  students  be  permitted  to 
complete  their  nursing  oourse  in  this 


> V* 


state?  If  so*  would  they  be  admitted 
as  immigrant  students? 

"Your  opinion  will  be  appreoiateu. H 


W.' .« 


The  statute  controlling  the  admission  to  examination 
for  lioense  to  praotioe  as  a registered  nurse  in  this  stake 
is  Section  100*54,  H.  3.  Missouri,  1909,  as  follows: 
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"The  Board  shall  admit  to  examination 
Tor  lloense  to  praotioe  as  a auras  any 
applicant  who  shall  pay  a Tee  of  tan  col- 
lars (v10.00)  onu  shall  submit  to  the 
Board  satisfactory  written  evidence,  veri- 
fied by  oath,  if  required,  that  said  ap- 
plicant: 

"1.  Is  twenty-one  years  of  age; 

4 • 

H£.  Is  of  good  moral  character; 

"3,  Is  a graduate  of  an  accredited 
high  school  or  has  the  equivalent  in 
units  of  high  sohool  work  to  the  satis- 
faction of  the  board. 

"4.  Has  since  tne  year  1927  graduated 
from  un  aooreuited  sohool  of  nursing  giv- 
ing a three-year  course  of  instruction, 

(or  has  graduated  previous  to  1927  from 
an  aooreuited  sohool  of  nursing  giving  at 
least  a two-year  oourse  of  instruotion) , 
in  whioh  oourse  of  instruotion  the  theory 
taught  snail  have  been  proportioned  to 
praotioe  in  a hospital  to  the  satisfac- 
tion of  the  coord,  joi  applicant  failing 
to  pass  suon  examination  shall  be  re- 
admitted to  examination  within  one  year 
thereafter  without  the  payment  of  an  ad- 
ditional fee.'* 


In  considering  a statute  there  are  certain  fundamental 
rules  of  statutory  oonstruotion  whioh  must  be  borne  in  mind. 
The  primary  rule  for  construing  a statute  is  to  asoertuln 
the  lawmakers*  intent  ana  give  the  language  honestly  and 
faithfully  its  plain  and  rational  meaning.  Cummins  v.  Kan- 
sas City  Public  Service  Co.,  66  3.  W.  (2d)  920,  £34  Mo.  672. 
xdiother  rule  is  tnat  wnere  statutory  language  is  plain,  the 
court  should  not  reau  into  the  enactment  words  not  found 
therein  by  express  inolusion  or  fair  implication.  ,lsas  v. 
Montgomery  Elevator  Co.,  30  3*  V..  (2d)  130  , 330  Mo.  596. 
Another  rule  is  that  whsre  language  of  a statute  is  plain 
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and  audits  or  but  one  meaning,  there  is  no  room  for  con- 
struction. Cummins  v.  Kansas  City  Public  3ervioe  Co., 

66  S.  W.  Ud)  9ii0,  55 4 MO.  672. 

There  is  nothing  in  Section  100d4,  herein  set  out, 
whioh  woulu  indicate  the  lawmakers  had  any  intention  of 
making  citizenship  or  nationality  a qualification  for  be- 
ing admitted  to  examination  for  lioense  to  practice  us  a 
nurse. 


00N0UJ5I0N 


It  is  the  oonolusion  of  the  writer  that  there  is 
nothing  in  the  statutes  of  Missouri  which  would  prevent 
a Chinese  national  from  receiving  a degree  in  nursing  and 
a license  to  praotioe.  However,  it  is  desired  to  call  to 
your  attention  that  during  the  present  war  period  there 
are  a number  of  federal  regulations  concerning  aliens,  and 
all  persons  who  are  not  oitizens  of  this  oountry  are  sub- 
ject to  those  regulations. 


Respectfully  submitted 


W.  0.  JACKSON 

Assistant  Attorney  General 


; iPPROVEC: 


H JY  MoKifelCK 
Attorney  General 
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CORPORATIONS:  Attorney  for  stockholder  who  is  not  an  officer  of  the 

corporation  cannot  file  affidavit  for  registration. 


July  20,  1044. 


S'1 

non.  Russell  ..aloney 
Corporation  Supervisor 
Secretary  of  State’s  Office 
Jefforson  City,  ilissouri 

~*ear  . r.  i aloney: 

Tills  Is  to  acknowledge  your  request  of  July  2*  , 1944,  for  an 
official  opinion,  which  is  as  follows: 

"Attached  hereto  ploaso  find  letter  received 
from  Mr.  Walter  L.  koos,  Attorney  at  Lav;, 

506  Olive  3treet,  St.  Louis,  Missouri. 

"I  wish  to  have  your  opinion  as  to  whether 
or  not  an  annual  registration  report  and 
anti-trust  affidavit  filed  in  accordance  with 
Sections  114  to  119  inclusive  as  contained  In 
the  General  Business  Corporation  Act  of  o., 
pages  471  and  472  of  the  Laws  of  Missouri, 

3.943,  my  be  executed  by  an  attorney  for  one 
of  the  stockholders  in  order  to  keep  the 
corporation  in  good  standing. 

"Your  attention  Is  directed  to  Section  119, 
of  the  above  na  od  Act  and  I an  forwarding 
r.  Roos ’ 3 letter  30  that  you  nay  have  the 
benefit  of  his  contentions. 

"Your  early  attention  v;Ill  -c  appreciated." 

tie  have  also  noted  the  enclosure  t hero  In  from  an  attorney  and 
have  carefully  considered  the  arguments  advanced  by  him. 

Section  114,  of  tiio  Corporation  Act  of  1943,  found  at  pa  ;e  471, 
Laws  of  Missouri , provides  for  an  annual  registration  with  the 
Secretary  of  State  by  evory  corporation. 

Section  115,  of  the  sane  act,  at  the  sane  page,  provides  for 
an  affidavit  with  reference  to  trust  combination. 
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Section  116  of  the  sano  act,  at  tho  same  page,  provides  the 
foe  for  annual  registrations. 

Section  117  of  the  son©  act,  at  the  sane  page*  sots  out  the 
duties  of  the  Secretary  of  State  in  issuing  the  certificates 
of  registration  and  is  in  nart  as  follows i 

" * * * Provided,  that  certificates  of 
registration  siiall  not  be  issued  to  any 
corporation  until  it  has  complied  with 
all  tho  provisions  of  tuls  Act*  Trans- 
action of  business  as,  or  the  exercise 
of  tuo  -unctions  of,  a corporation  witxa- 
out  oertifi  ato  of  ro  latration  poctau,  a3 
heroin  roquiz*ed,  s-jili  be  prima  facie 
evidence  of  a violation  of  tills  Act*" 


3cction  113  of  the  same  act,  at  page  472,  oaw3  of  lasouri, 

194b * providea  cue  penalty  for  failure  to  comply  w.th  tine 

law  and  ^action  119  of  the  s&io  act  on  the  save  oa.go  is  as 

f ollov/a : 

\ 

"Registration  and  anti-trust  affiaavit 
s.  uill  be  sworn  to  box-ore  whom*  — The 
registration  and  anti-trust  affidavit  in 
this  Act  required  snail  be  sv/om  to  before 
any  oiflcer  having  a seal  authorized  to 
administer  oaths*  by  the  nreoldent*  r,  vice- 
president,  tno  secretary  or  treasurer  of 
suoli  cor  norat  ion*  Vflienovor  any  corpora- 
tion Is  In  the  "Tiands  of  an  assignee  or 
receiver,  it  shell  be  the  duty  of  such 
assignee  or  x’oeoivor,  or  ore  of  tho  :*  If 
fcnere  bo  more  tLian  one,  to  x ojister  such 
corporation  and  othorwise  comply  with  the 
requirements  of  this  Act*"  (Underscoring 
ours) 

The  answer  to  this  question  is  merely  one  of  statutory  con- 
struction and  Jectxon  119*  supra*  plainly  provides  t o armor 
w.iioh  tho  affidavit  shall  be  fllod* 

In  the  case  of  Rean  v*  Strodt  an,  10  3*17*  (2d)  09C,  l.c*  J90, 
the  court  declared  the  rule  to  bo  as  follows** 


"The  familiar  maxim  of  ’ oxproosio  unius 
out  oxcluslo  alterius'  may  also  be  in- 
voked, for  tho  maxim  is  novor  more  applicable 


than  In  tho  construction  of  statutes. 


yifu 


iite- 


-oad  v.  Jane  lenry  Oyndicat®,  106  Va*  4G3. 

54  S.  K*  306;  ..ac  cott  v*  AiM  © n , 56  Vt.  201, 
: att  r of  Attorney  General,  2 . . 49. 
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"Certainly  where,  a3  at  oar,  the  statute 
(section  0702)  limits  the  doing  of  a parti- 
cular thine  to  a prescribed  manner,  it 
necessarily  includes  in  the  power  granted 
the  negative  that  it  cannot  he  otherwise 
clone.  This  is  the  general  rule  as  to  the 
application  of  the  maxim,  hven  more  relevant 
under  the  facts  in  t is  case  is  the  inter- 
pretation given  to  it  by  the  Kansas  City 
Court  of  Appeals  in  Cougherty  v.  Excelsior 
Springs,  110  ho.  App*  623,  626,  06  3.Y, . 112, 

113,  to  this  effect:  ’That  when  special 
powers  are  co  f erred,  or  whore  a special 
method  is  prescribed  for  the  exercise  and 
execution  of  a power, ’ that  exorcise  is 
•within  the  provision  of  the  maxim  *■  * 
and  «■  forbids  and  renders  nugatory 
the  doing  of  the  thing  specified  except  in 
the  particular  way  pointed  out.'" 

In  the  case  of  Kroger  Orocory  & Baking  Co.  v.  City  of  3t.  Louis, 

Missouri,  106  3.V. . (2d)  155,  l.c.  439,  this  rule  was  further 

upheld  in  the  following  words: 


"Summarizing  the  reasons  under-lying  Kansao 
City  v.  ...  I.  Case  T.L.  Co.,  supra,  on  the 
instant  issue,  they  are  to  the  effect,  in 
co  far  as  material  hero,  that  said  act  of 
1370  conferred  a permissive,  not  mandatory, 
power  upon  certain  municipalities  to  impose 
a graduated  license  upon  merchants;  but  ( con- 
sidering the  word  ’may*  in  said  clause 
authorizing  a graduated  llcenso  as  equivalent 
to  ’must’  or  t3hall*  (Id.,  337  Mo.  913,  loc. 
cit.  931  (G),  Q7  S.Vv.  (2d)  195,  loc.  cit. 

205  (15-17)),  any  attempt  to  exorcise  the 
aut  ority  there  conferred  to  exact  graduated 
license  foes  must  be  exorcised  in  conformity 
with  the  authority  delegated  and  graduated 
in  proportion  to  the  annual  sales  (Id.,  537 
Mo.  913,  loc.  cit  930  (7),  07  3.W.  (2d)  195, 
loc.  cit.  205  (15'  (14),  and  authorities 
oitod;  Keane  v.  Strodtman  (fane)  323  Ho.  161, 

167  (11),  18  S.W.  (2d)  Q)G,  898  (II)  (quot- 
ing Dougherty  v.  nccel3ior  Springs , 110  Mo. 

App.  623,  G26,  35  S.V/.  112,  Il3,  to  the  ef- 
fect that  when  special  powers  aro~“conf erred , 
or  special  methods  are  proscribed  for  tno~*~ 
exorcise  of  a power,  the  oxer else  of 'such  power 
1c  within  tno  maxirroxpre's'cio  'unius  ost  oxoiuslo 
alt'orlng,  'atid  yifor’'t)'lc!o  arid  rentiers  nugatory 
the  doing  of  tne  thing  specified,  except  in 
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the  particular  way  pointed  out * ) ; Stato  ox 
r eY .-,'vT ” ”1  ?_•  il f o r'd , 223  7 o.  194,  207,  123  3.W. 

755,  75Q,  21  Ann.  Cas.  1213). " (Underscorin'/, 
ourB) 

In  the  ease  of  Dietrich  v.  Jones,  55  3«W«  (2a),  1059,  l.c.  10G1, 
the  rule  Is  adopted  from  Corpus  Juris  as  follows : 

" 'Whenever  a statute  limits  a thine  to  be 
done  in  a particular  form,  it  necessarily 
includes  in  itself  a negative,  namely,  tiiat 
the  thine  shall  not  be  done  otherwise'.  25 
C.J.  220,  note  16  (c)." 

In  addition  to  the  above  rules  of  statutory  construction  we  also 
cite  the  recent  case  of  State  v.  Phillips  which  provides  that 
if  the  statute  Is  oloar  and  unambiguous , It  Is  not  necessary  to 
search  for  an  unreasonable  Interpretation  of  the  statute.  In 
that  case,  reported  In  160  0.  . (2d)  7G4,  l.c.  769,  tho  court 
said: 

“If  soot Ion  3437,  supra,  is  clear  and  un- 
ambiguous, it  must  be  construed  in  accord- 
ance with  its  manifest  i tent  and  we  may  not 
search  for  a meaning  beyond  the  statute  It- 
self. otate  ex  rel.  Cobb  v.  Thompson,  319 
ho.  492,  5 3.V.  • 2d  57,  59." 

CONCLUSION 

It  Is  therefore  the  opinion  of  this  office  that  action  119  of 
the  Corporation  Act  of  1943,  Is  clear  and  unambiguous,  and 
definite  in  Its  terms  as  to  the  manner  In  whioh  a trust  affidavit 
should  be  filed.  It  is  also  the  opinion  of  this  office  that  the 
3tatuto  should  be  followod  and  Is  mandatory  In  Its  direction. 

It  is  further  the  opinion  of  this  offico  that,  the  above  being 
true,  an  attorney  for  a stockholder  would  not  be  the  proper 
person  to  file  the  trust  affidavit  unless  he  were  an  of floor 
of  the  corpox*atIon  as  providod  by  the  act. 

Respectfully  submitted 


GW  .so 


GAYLORD  WILKINS 

Assistant  Attorney  Genorol 


LIQUOR  LICENSE:  County  Court  is  not  authorized  to  return 

license  fee  raid  into  county  treasury  after 
vacation  of  premises  or  abandonment  of 
business  by  licensee. 


Honorable  0.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 

First  National  Bank  Building 
Versailles,  Missouri 

Dear  Mr.  Mam 

This  is  an  acknowledgment  of  your  request  to  the 
General,  for  an  official  opinion,  which  is  as  follows: 

"The  wartime  scarcity  of  alcohol  beverages, 
such  as  whiskey,  has  forced  many  liquor 
places  out  of  business.  f.any  have  been  un- 
able to  get  any  kind  of  liquor  to  sell. 

Because  of  this  drought,  they  have  decided 
that  they  are  out  of  business.  There  has 
been  several  requests  presented  to  the  county 
court  about  a refund  of  liquor  license  tax 
that  has  been  paid  to  the  county  court,  for 
the  operation  of  a liquor  place  in  Morgan 
County,  Mo.  One  says  she  was  able  to  operate 
only  two  months,  and  that  she  is  entitled  to 
a refund  for  at  least  six  months  of  her  total 
license  paid.  Another  takes  the  position 
that  she  is  entitled  to  half,  back  because, 
he  dosed  the  package  liquor  department,  about 
five  months  after  the  year  as  of  July  1,  started. 

"Is  there  any  law  or  statute  that  makes  it 
mandatory  on  the  county  court  to  make  a re- 
fund on  the  licenses?  Sometimes  those  current 
Income  is  held  for  the  budget  of  the  next 
year.  Many  times,  part  of  the  income  goes 
to  the  special  road  districts  as  per  the 
statutes.  Sometimes  in  the  realocatlng  of 
the  budget  figures  in  November,  part  of  this 
current  revenue  is  used  up  to  pay  current 
accounts  in  certain  classes." 
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Section  4898,  R.  S.  Mo.,  1939,  provides  in  part 
as  follows: 

"Ho  person,  partnership,  association  of 
persons  or  corporation  shall  manufacture, 
distill,  blend,  sell  or  offer  for  sale 
intoxicating  liquor  within  this  state  at 
wholesale  or  retail,  or  solicit  orders 
for  the  sale  of  intoxicating  liquor  with- 
in this  state  without  procuring  a license 
from  the  Supervisor  of  Liquor  Control  au- 
thorising them  so  to  do.  For  such  license 
there  shall  be  paid  to  and  collected  by 
the  Supervisor  of  Liquor  Control  annual  • 
charges.***" 

Thereafter  such  section  fixes  the  amounts  to  be 
paid  as  license  for  manufacturing  and  selling  intoxicating 
liquor. 


Section  4904  thereof  is  in  part  as  follows: 

"In  addition  to  the  permit  fees  and 
license  fees  and  inspection  fees  by 
this  act  required  to  be  paid  into  the 
state  treasury,  every  holder  of  a permit 
or  license  authorised  by  this  act  shall 
oay  into  the  county  treasury  of  the  county 
wherein  the  premises  described  and  covered 
by  such  permit  or  license  are  located,  or 
in  case  such  premises  are  located  in  the 
City  of  St.  Louis,  to  the  collector  of  reve- 
nue of  said  city,  a fee  in  such  sum  (not  in 
excess  of  the  amount  by  this  act  required  to 
be  paid  into  the  state  treasury  for  such 
state  permit  or  license)  es  the  couhty  court, 
or  the  corresponding  authority  in  the  City  of 
St.  Louis,  as  the  case  may  be,  ai  all  by  order 
of  record  determine,  and  shall  pay  into  the 
treasury  of  the  municipal  corporation,  wherein 
said  premises  are  located,  a license  fee  in 
such  sum,  (not  exceeding  one  and  one-half  times 
the  amount  by  this  act  required  to  be  paid 
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Into  the  state  treasury  for  such  state 
permit  or  license),  as  the  law-making 
body  of  such  municipality,  including 
the  City  of  St.  Louis  may  by  ordinance 
determine.***"  (Underscoring  ours.) 

The  county  court,  under  such  statute,  ilj  author- 
ised to  charge  a dealer  in  intoxicating  liquors  a certain 
fee  or  sum.  This  is  to  be  done  by  an  order  of  record.  The 
payment  of  such  fee  or  sum  is  a prerequisite  to  engaging 
in  the  business  of  selling  liquor  in  the  county. 

i • 

In  State  ex  rel  v.  Jackson,  84  S.  W.  (2d)  988,989 
(ito.App.)  the  court  in  speaking  of  county  courts  and  their 
powers,  said: 

"*H»Such  court  is  a creature  of  the 
Constitution,  and  its  powers  are 
limited  by  the  terms  of  the  various 
statutes  defining  its  powers.  It  has 
no  common-law  or  equitable  jurisdiction.***" 


The  fee  provided  in  such  liquor  act,  as  it  pertains 
to  counties,  is  a revenue  measure.  We  assume  that  the  fee 
so  paid  into  the  county  treasury  was  voluntarily  paid  with- 
out protest. 

In  C.  J.  page  571,  Section  178,  it  is  said: 

"V»here  a person  applying  for  a liquor 
license  voluntarily  pays  the  whole 
amount  demanded  of  him,  although  the 
charge  is  illegal,  or  the  amount  demanded, 
in  consequence  of  a misapprehension  of  the 
law,  or  of  the  invalidity  of  a particular 
statute  or  ordinance,  is  in  excess  of  the 
sum  which  might  lawfully  be  exacted,  he 
cannot  recover  back  the  amount  paid  or  the 
illegal  excess.  But  the  rule  is  otherwise 
where  the  payment  was  not  voluntary,  but 
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was  obtained  by  extortion,  fraud,  force 
or  moral  or  legal  compulsion,  as  in  such 
a case  he  may  recover  back  the  amount  or 
the  illegal  excess.  Where  a licensee  is 
deprived  of  his  license  by  acts  or  cir- 
cumstances over  which  he  has  no  control 
and  without  his  volition,  he  can  recover 
the  unused  portion  of  his  license  fee  or 
tax.  But  this  rule  has  no  application 
wher e the  licensee  retains  his  license 
and  voluntarily  vacates  his  place  of 
business,  thus  rendering  his  license 
ineffective  owing  to  his  own  act  in 
withdrawing  from  the  premises.***” 

(Underscoring  ours.) 

The  Supreme  Court  in  the  case  of  fteumer  v.  Jackson 
County,  271  Mo.  594,  600,  held: 

"*'*In  order  to  recover  from  a municipal 
corporation  a tax  or  fee  paid  to  it  in- 
voluntarily and  under  protest,  one  of  the 
essential  prerequisites  (among  others),  of 
the  right  of  recovery,  absent  a statutory 
rule  to  the  contrary,  is,  that  it  must  ap- 
pear that  the  tax  or  fee  was  illegal.  (4 
Dillon  on  Municipal  Corporations  (5  Ed. ) 
sec.  1617 j American  Union  Express  Co.  v. 

St.  Joseph,  66  Mo.  675,  1.  c.  683.)***” 

It  1 8 true  that  in  some  jurisdictions  - but  not 
in  Missouri  - provision  is  made  by  statute  for  refunding 
or  rebating,  in  certain  cases,  money  paid  for  liquor  licenses 
or  taxes  but  the  general  rule  seems  to  be  that,  absent  such 
statutory  authority,  a county  court  would  not  bo  invested 
with  authority  to  make  such  refund. 

Therefore,  it  is  the  opinion  of  this  department 
that  county  courts  are  not  authorized  to  refund  or  rebate 
a liquor  license  nor  any  part  thereof  to  a licensee  who 
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voluntarily  vacates  his  place  of  business  or  abandons 
such  business. 


Respectfully  submitted 


S.  V.  MKDLING 

Assistant  Attorney  3eneral 


APPROVED 


ROY  MCKIT TRICK 
Attorney  General 


FtI03AT3  JUJGli:  cannot  secure  additional  compensation  Tor 

performing  duties  of  office  where  there  is 
no  special  statute  authorizing  it. 


February  5,  1944 


% 
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Honorable  Joseph  V.  Massey 
Probate  Judge 
Carter  County 
Van  Huren,  Missouri 


Jear  Judge  Massey: 


We  are  in  reoeipt  of  your  request  for  an  opinion, 
dated  February  3,  1944,  which  reads  as  follows: 


"Please  inform  me  if  1 may  collect  from 
the  County  Court  the  money  I pay  out  once 
every  year  to  have  my  probate  records 
brought  up  to  date,  ...s  I don’t  get  much 
salary  and  therefore  cannot  hire  a clerk, 
X have  to  hire  it  done  once  at  the  end  of 
every  year.  The  County  Court  asked  me  to 
write  you  in  regard  to  same." 


..rtiole  VI,  Section  o5,  of  the  .'llssouri  Constitution 
provides: 


"Probate  courts  shall  be  uniform  in  their 
organization,  Jurisdiction,  duties  and 
praotloe,  except  that  a separate  olerk  may 
be  provided  for,  or  the  judge  may  be  re- 
quired to  act,  ex  officio,  as  his  own  olerk." 


Section  £440,  R.  3.  Missouri,  19o9,  provides: 


"The  Judge  of  probate  is  required  to  aot 
ex  offioio  as  his  own  olerk,  * * * : Pro- 
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videu,  tuat  any  Judge  of  probate  may, 
by  an  entry  of  record  In  Buid  oourt, 
appoint  a separate  clerk,  who  shall  be 
paid  by  said  juct^e  and  shall  nolu  his 

office  at  the  pleasure  of  the  Judge, 

* * * « 

Inasmuch  as  you  have  appointee  no  olerk,  you  are, 
therefore,  re&ardeu  in  the  eyes  of  the  law  as  ex  offloio 
olerk  and  must  perform  the  duties  of  clerk. 

Section  10295,  d . 3.  Missouri,  1909,  provides: 


"Every  olerk  shall  record  the  Judgments, 
rules,  orders  and  other  proceedings  of 
the  oourt,  and  make  a complete  alphabeti- 
cal index  thereto;  issue  and  attest  all 
process  when  required  by  law  and  affix 
tne  seal  of  his  of floe  thereto,  or  if 
none  be  provided,  then  his  prlvute  seal; 
keep  a perfect  account  of  all  moneys  oom- 
ing  into  his  hands  on  account  of  costs  or 
otherwise,  and  punctually  pay  over  the 
same:  * * * « 


Section  13837,  k.  3.  Missouri,  1939,  provides: 


"It  shall  be  the  duty  of  all  clerks  of 
courts  of  record  to  keep  Just  aocounts 
of  all  fines,  penalties,  forfeitures  and 
Judgments  rendered,  imposed  or  aooruing, 
in  favor  of  any  county,  ready  at  all  times 
for  the  inspection  of  the  Judges  of  their 
respective  courts." 


The  statute  relating  to  fees  or  salaries  of  probate 
Judges  is  Jeotion  lo40*,  H.  3.  Missouri,  1939,  which  pro- 
vides the  fees  a Judge  may  charge  for  certain  speoifio  acts. 

3eotion  13404a,  Laws  of  194o,  page  368,  provides  a mini- 
mum salary  for  probate  Judges  in  counties  of  less  than  19,000 
population,  and  provides  for  a monthly  report  to  the  county 
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olerk  of  all  fees  actually  collected.  This  act  does  not 
provide  for  any  special  compensation  for  preparing  these 
reports. 

There  is,  therefore,  no  special  statutory  provision 
for  compensation  for  the  preparation  of  reports  or  reoords 
in  connection  with  tne  duties  of  a probate  Judge  acting  as 
ex  officio  clerk  or  for  a clerk. 

In  Nodaway  County  v.  Kidder,  129  S.  W.  1 2d)  857,  1.  o. 
860,  it  is  statea: 


"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a par- 
ticular mode  or  munner,  then  the  offioer 
is  confined  to  that  manner  and  is  en- 
titled to  no  other  or  further  compensa- 
tion or  to  any  different  mode  of  secur- 
ing same.  Such  statutes,  too  must  be 

strictly  construed  us  against  the  offioer. 
* * * * 

"It  is  well  established  that  a public  of- 
ficer claiming  compensation  for  offioial 
duties  performed  must  point  out  the  stat- 
ute authorizing  such  payment.  3tate  ex 
rel.  Buder  v.  Haokmann,  oOb  Ido.  342,  265 
a.  W.  532,  534;  ****.« 


In  the  case  of  City  of  Indianapolis  v.  Lumpkin,  11  N.  Jt. 
833,  it  was  held  that  a city  clerk  oould  not  be  paid  extra 
compensation  for  preparing  an  index  of  oounoil  proceedings 
slnoe  such  work  was  an  inoident  to  the  office  and  was  an  of- 
ficial duty. 


CONCLUBION 


It  is,  therefore,  the  opinion  of  this  of floe  that  a pro- 
bate judge  may  not  collect  from  the  county  oourt  an  additional 
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amount  over  and  above  hi a regular  statutory  salary  or  Tees 
for  the  preparation  of  records  where  there  Is  no  special 
statute  authorizing,  it. 


Hespeotfully  submitted 


ROBERT  J.  JTL,iNAG*JJ 
assistant  Attorney  Oeueral 


APPROVED: 


iioY Ifo’ZlWRi  Jk 

Attorney  Oeneral 
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RECORDER  OF  DEEDS:  Conservator  duly  appointed  by  Federal  Home 

Loan  Bank  Board  upon  liquidation  of  Federal 
Savings  and  Loan  Assooiation  would  have 
authority  to  release  deeds  of  trust  and  the 
Supervisor  of  Building  and  Loan  Associations 
of  Missouri  has  no  control  over  the  situation. 


February  11,  1944 


y 

Miss  Helen  Masterson 
Recorder  of  Deeds 
Clay  County 
Liberty,  Missouri 

Dear  Miss  Masterson: 

This  will  acknowledge  reoeipt  of  your 
letter  dated  February  7,  1944,  wherein  you  requested 
an  opinion  from  this  Department.  Your  opinion  re- 
quest reads  as  follows: 

"I  will  appreciate  it  very  muoh  if  you 
will  give  me  your  opinion  on  the  follow- 
ing matter. 

"The  affairs  of  the  Liberty  Federal  Sav- 
ings & Loan  Assooiation,  of  Liberty, 
Missouri,  whose  charter  waa  granted  by 
the  Federal  Horae  Loan  Bank  Eoard,  are 
now  in  the  hands  of  a conservator,  who 
has  been  appointed  for  the  purpose  of 
winding  up  the  affairs  of  such  associa- 
tion. 

"A  number  of  loans  have  been  paid  to 
this  assooiation  which  are  secured  by 
deeds  of  trust  of  reoord  in  this  offloe. 

It  is  now  the  desire  of  the  oonservator 
to  release  these  deeds  of  trust,  and  I 
am  in  doubt  us  to  who  would  hove  authority 
to  make  such  releases. 

"I  find  that  Section  8249  R.  S.  Missouri, 
1939,  makes  provision  for  the  appointment, 
by  the  oirouit  court,  of  the  supervisor  as 
receiver,  for  the  purpose  of  releasing  of 
reoord  any  deeds  of  trust  securing  loans; 
but  there  is  a question  in  ray  mind  as  to 
whether  or  not  this  seotlon  applies  to 
Federal  Savings  & Loan  Associations,  or 
merely  to  state  assoolat ions. 
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"If  the  above  section  does  not  apply  to 
Federal  Savings  & Loan  Associations,  would 
an  instrument,  issued  by  the  Federal  Home 
Lot©  Bank  Board,  granting  to  the  conserva- 
tor the  power  to  release  deeds  of  trust  of 
record,  be  sufficient  authority  for  the  con- 
servator to  make  such  releases,  provided, 
of  course,  that  this  authority,  together 
with  his  appointment  as  conservator,  be  duly 
reoorded  in  this  office,  prior  to  his  making 
such  releases. 

"I  will  be  vary  grateful  if  you  will  inform 
me  at  your  earliest  convenience,  as  to  what 
procedure  I should  follow. 

"Thanking  you  for  your  usual  courteous  and 
prompt  attention  to  the  matter,  and  fbr 
opinions  rendered  in  the  past,  I am" 


A Federal  Savings  and  Loan  Association  is  a 
distinot  Federal  Agency  organized  under  the  Home  Owner’s 
Loan  Act  of  1933  and  under  the  direot  supervision  and  con- 
trol of  the  Federal  Home  Loan  Bank  Board. 

Section  1464  of  title  12,  XJ.S.C.A.  provides: 

The  Board  (Federal  Home  Loan  Lank  Board) 
shall  have  full  pov/er  to  provide  in  the 
rules  and  regulations  herein  authorized 
for  the  reorganization,  consolidation, 
merger  or  liquidation  of  suoh  associa- 
tions including  the  power  to  appoint  a 
conservator  or  a receiver  to  take  oharge 
of  the  affairs  of  any  suoh  association 
and  to  require  an  equitable  readjustment 
of  the  capital  structure  of  the  same;  and 
to  release  any  suoh  association  from  suoh 
oontrol  and  permit  its  further  operation." 

Section  8232,  Revised  Statutes  of  Missouri,  1939,  provides 
that  any  stute  association  may  oonvert  itself  into  a Federal 
Savings  and  Loan  Association  under  certain  conditions  and 

"*  * * upon  the  grant  to  any  association  of 
a charter  by  the  Federal  Home  Loan  Bank  Board 
the  association  receiving  suoh  charter  shall 
cease  to  be  an  association  incorporated  under 
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this  law  and  shall  no  longer  be  subject 
to  the  supervision  and  control  of  the 
Supervisor .*  * 


This  section  clearly  excludes  the  Supervisor 
of  Building  and  Loans  Association  of  the  State  of  Missouri 
from  any  authority  where  a Federal  Savings  and  Loan  As- 
sociation is  involved.  It  may  be  distinguished  from 
section  8249,  R.  S.  Mo.  1939,  of  which  you  speak  in  your 
letter.  That  seotion  provides  for  a Joint  responsibility 
between  the  Federal  Savings  and  Loan  Insurance  Corporation 
and  the  State  Supervisor  where  the  association  is  one  or- 
ganized and  existing  under  the  Laws  of  Missouri,  and  also 
has  this  Federal  Insurance.  It  would  not  apply  to  a Federal 
Savings  and  Loan  Xssoolation  whloh  is  organized  under  the 
Home  Owner’s  Loan  Act  of  1933  and  also  possesses  this  Federal 
Insurance. 


CONCLUSION. 


It  is  therefore  the  opinion  of  this  office 
that  where  a Federal  Savings  and  Loan  Association  is  in 
the  nrocess  of  liquidation  a conservator  duly  anpointed 
by  the  Federal  Home  Loan  Bank  Board  would  have  full  authori- 
ty to  release  deeds  of  trust  and  the  Supervisor  of  Building 
and  Loan  Associations  of  Missouri  would  have  no  control  over 
the  situation. 


Res^eotfully  submitted. 


Robert  J.  Flanagan 
Assistant  Attorney-General 


A •’ROVED: 


mratamminr- 

Attorney  General 


RJF:  ir 


COUNTY  JOUIiT: 


Under  sec.  11118,  H.  S.  Mo.  19S9 , until  taxes  on 
real  estate  have  been  paid  and.  collected,  whether 
delinquent  or  otherwise,  county  ,ourt  has  authority 
to  correct  errors  in  valuations,  assessment  and 
levy,  and  may  order  such  levy  changed  to  conform 
to  the  requirements  of  the  law. 


March  6,  1944 


Honors jle  0.  Logan  Marr 
Prosecuting  attorney 
morwan  County 
Versailles,  Missouri 
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Dear  Sir: 


V io  are  in  reoeipt  of  your  letters  of  January  27,  1944, 
and  February  21,  1944,  requesting  an  opinion  from  this  de- 
partment. Your  letters  of  request  read  as  follows: 


"By  a very  careful  audit,  una  by  the  use  of 
outside  evidence  the  office  of  the  Stute 
Auditor  in  making  a recent  audit  of  the  of- 
ficers of  Morgan  County,  found  that  in  19o9, 
the  office  of  Collector  collected  over 
*300.00,  which  was  never  accounted  for  until 
the  audit,  and  which  was  paid  in  but  did  not 
show  on  the  books  of  the  collector. 

"The  levy  for  interest  unu  redemption  fund 
x'or  the  bonded  debt  of  Morgan  County,  Mo. , 

Was  in  exoess,  by  the  levy  of  May  1909,  and 
tne  exoess  levy  oontrary  to  tne  constitution 
of  Wo. , was  oaught  by  the  tax  experts  of  the 
two  railroads,  unu  the  two  railroad  only  paid 
to  the  collector  the  actual  amount  of  taxes 
aue  based  on  what  seemed  to  be  a more  oorreot 
levy.  Then  the  two  railroad  moved  to  have 
the  tux  records  against  their  property  cor- 
rected by  making  a sworn  affidavit  tliut  there 
was  an  erroneous  assessment  and  that  the  tax 
records  be  corrected  to  show  what  was  assumed 
to  be  a more  oorreot  at  least  not  on  exces- 
sive levy.  And  the  court  aid  order  the  'er- 
roneous assessment'  corrected,  but  which  was 
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an  excessive  levy  never  paid  into  the  oouu- 
ty  collector.  This  order  was  made  in  order 
that  tne  collector  could  make  a settlement 
and  balunoe,  because  he  aid  not  oolleot  what 
the  railroads  said  was  excess,  una  he  only 
collected  what  they  t encored. 

"Then  the  books  oi‘  the  publio  railroads  or 
public  utilities  .aid  or  all  the  publio  utili- 
ties was  outraged  to  show  the  reduced  levy  and 
all  paid  in  Tull  exoept  tne  two  railroads, 
and  the  excess  of  the  other  utilities  was  not 
paid  in,  until  discovered  by  the  State  Audit- 
ors. .nd  the  county  court  reduoin^  the  tax 
amount,  only  named  the  two  railroads  that  com- 
plained and  tendered  only  the  reduced  amount. 

"Now  this  is  1944,  anu  in  may  194a,  under  .,ec. 
11046  K.S.  tio.  1909  the  county  made  a bOtf  per 
*100.00  for  county  purpose  levy,  ana  which  was 
in  excess  for  tne  reason  that  the  increase  In 
levy  could  not  exceed  10/6  over  the  previous 
years  taxes.  This  time  after  the  levy,  all  the 
public  utilities  figured  the  levy  should  have 
been  .40  per  *100.00  valuation,  oeeause  tne 
valuation  of  the  county  was  less  than  *10,000,- 
000.00  total  assesseu  valuation,  and  all  tnese 
publio  utilities  Just  tendered  and  paid  into 
the  county  collector  .4o  on  the  100.00,  and 
left  a balance  ajalnst  the  different  publio 
utilities  unoolleoted.  Now  in  Jan.  1944,  all 
these  public  utilities  petitioned  the  county 
court  for  -n  order  to  charge  off  these  excuse 
taxes,  and  moke  their  application  on  the  basis 
o f an  'erroneous  assessment'.  It  looks  like 
this  application  snouid  be  for  an  illegal  levy 
oontrary  to  the  Mo.  oonst.  Herein  are  two 
sample  petitions  to  correct  erroneous  assess- 
ments. The  others  are  similar.  Now,  tne  col- 
lector wants  the  orders  made  so  that  hs  will 
not  h-ve  to  acouuat  for  tne  excess  taxes  not 
collected,  in  order  tnut  his  settlement  will 
balunoe  and  will  not  be  delinquent.  The  excess 
and  Illegal  levy,  if  that  be  what  it  Is,  seems 
to  not  concern  In  tne  le^st,  erroneous  assess- 
ments, but  erroneous  taxation,  or  erroneous 
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levies.  This  remission  Is  lor  money  not 
paid  into  the  county,  ana  It  looks  like  un- 
der geo.  11215,  R.3.  Mo.  19  o9  only  provides 
for  levies  paid  in  and  which  have  been  de- 
clared illegal  by  the  supreme  Court. 

''The  County  Court  wants  to  Know,  and  as  tneir 
advisor,  I want  to  know  Just  ho*  to  handle 
such  on  application,  baseu  on  the  above  and 
assumed  facts.  ..fter  reuding  Seo.  11118,  R.3. 
Mo.  1959,  it  Iooks  like  maybe  the  oounty  court 
Can  make  some  correction.  The  County  Court  be- 
ing a court  of  record,  now  could  it  take  an  ac- 
tion on  these  petitions  for  erroneous  assess- 
ments when  other  tnun  land  is  involved  and  it 
concerns  an  illegal  levy?" 


"In  your  roquest  for  a more  uefinition  of  the 
purpose  of  my  Question  Jan.  X7 , 1944,  In  your 
letter  of  2/ld/*4,  1 want  to  further  state  my 

request: 

"The  first  three  paragrapns  in  my  letter  of 
Jan.  27  deal  witn  wnat  happened  in  1959,  and 
< wnich  was  discovered  oy  the  state  auditors  in 
auditing  the  books  of  tne  oounty  oolieotor. 

There  tne  levy  was  excessive  and  evaded  the  con- 
stitution, oeouuse  the  levy  exceeded  tne  amount 
to  be  raised  to  pay  the  intex*est  and  redemption 
fund  requirements  to  pay  on  the  bonded  debt  of 
the  oounty.  In  that  case,  only  two  railroads 
caught  the  excuse  levy,  mu  they  refused  to  pay 
only  the  amount  of  taxes  necessary  to  pay  the 
amount  needed  to  pay  the  interest  and  principal 
tnat  matured.  i*na  aerein  is  attaoaed  an  order 
tuat  was  prepared  by  the  county  oolieotor  or  his 
deputy  and  which  was  approveu  by  the  oounty  court 
to  cover  up  wuut  was  uotually  none. 

"nil  tne  tux  books  concerning  the  puolio  utili- 
ties in  the  railroad  book,  were  onungea,  to  make 
tne  levy  rate  and  the  resulting  taxes  that  the 
two  railroads  said  was  the  correct  levy  and  which 
would  not  be  excessive.  Tnese  books  were  changed, 
and  tne  tax  receipts  in  the  office  of  oolieotor 
was  oiiunged,  by  some  one  in  tne  office  of  the 
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oolleotor,  ^nd  purportedly  by  authority  of 
the  order  of  the  county  court,  said  order  be- 
ing the  one  enclosed.  But,  the  full  amount 
of  the  taxes  were  collected  for  tne  levy  orig- 
inally fixed  by  the  county  court  levy  order, 
collection  being  made  from  these  publio  utili- 
ties, and  the  onecks  paid  by  the  publio  utili- 
ties and  the  reoeipts  marked  paid  held  by  them' 
showed  all  but  the  two  ruilroads  paid  the  orig- 
inal levy  in  full,  some  one  in  the  office  of 
the  oounty  collector's  of floe  kept  the  differ- 
ence between  the  original  levy  and  the  subse- 
quent levy  that  was  supposed  not  to  be  exces- 
sive for  collection  of  taxes  for  the  interest 
and  redemption  fund. 

"Mr.  W.  A.  Holloway  can  explain  about  this  em- 
bezzlement in  the  of floe  of  the  oolleotor,  if  I 
have  not  made  the  plan  clear. 

"Now,  my  question  is  how  to  avoid  a repetition 
of  tne  above  procedure.  In  194o,  the  assessed 
valuation  in  Morgan  County  increased.  The  ooun- 
ty was  allowed  to  inorease  the  levy  for  oounty 
purposes,  from  400  to  500  per  100.00;  but  Seotion 
11046  ti*  3.  Mo.  1909,  restricts  the  resulting  in- 
orease to  only  10%  per  year,  that  is,  the  oounty 
could  not  levy  the  full  500  per  100.00  valuation 
for  oounty  purposes,  but  must  inorease  the  levy 
gradually.  Bee  Seo.,  supra.  But  in  May  1943  the 
oounty  oourt  did  inorease  the  levy  to  500  per 
100.00,  from  400  per  100.00.  The  publio  utilities 
oaught  the  exoess  of  levy  for  oounty  purposes,  and 
suid  that  the  levy  should  have  increased  only  10?» 
and  should  be  about  430  per  100.00,  instead  of  500 
per  100.00,  and  that  the  jump  from  400  a hundred 
to  430  per  hundred  was  the  correct  jump,  and  sent 
in  only  enough  tax  money  to  make  430  per  hundred. 
This  430  being  for  oounty  purposes. 

"Now,  these  public  utilities  have  filed  petitions 
before  the  oounty  oourt  to  make  an  order  oorreot-  . 
ing  the  tax  books,  so  that  the  tax  books  will  show 
that  tne  oolleotor  oun  oolleot  only  430  per  100.00 
valuation,  instead  of  the  500  per  hundred  valuation, 
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such  as  bis  books  show  and  whioh  he  Is 
ohorged  up  with.  I sent  in  copies  of  thsir 
petitions  to  correct  an  'erroneous  assess- 
ment.' The  assessment  was  not  erroneous. 

If  anything,  the  levy  was  exoesaive.  The 
county  court  wants  to  make  an  order  so  that 
if  only  the  is  oolleoteu  by  the  collect- 
or, then  this  excess  of  about  70  per  hundred 
will  be  remitted,  and  the  collector  not 
charged,  but  in  such  a way  that  the  original 
levy  will  not  be  oolleoted  against  others, 
and  then  not  accounted  for,  such  as  was  done 
in  19.59 . 

"The  public  utilities  did  not  pay  tnese  exces- 
sive levies  for  county  purposes  into  the  hands 
of  the  collector,  and  these  levies  have  not 
been  declared  illegal  by  tne  Supreme  Court, 
such  as  are  defined  in  3eo.  11215  H.  3.  Mo. 
19.59  . 

"Under  these  petitions  to  correct  an  erroneous 
assessment,  would  tne  oounty  court  have  any 
legal  right  to  make  a correction  of  an  exces- 
sive levy  under  3eo.  1111b  R,  8*  Mo.  1909V 
Does  that  section  cover  exoesaive  levies / And 
now,  how  should  the  order  be  written  in  order 
to  raaKe  any  oorreotionr" 


A brief  statement  of  the  situation  set  out  in  your  let- 
ters of  January  £7,  1944,  aid  .February  21,  1944,  Is  in  order. 

Morgan  County  levied  taxes  in  excess  of  the  amount  acces- 
sary to  pay  the  interest  and  redemption  fund  requirements  on 
the  bonded  debt  of  the  oounty.  Morgan  oounty  has  also  been 
levying  a rate  for  oounty  purposes  in  exoess  of  the  rate  pro- 
vided in  section  11,  ..rtiole  X of  tne  Constitution  of  Missouri, 
and  Seotion  11046,  U.  3.  Mo,  19o9.  In  each  instance  a portion 
of  the  taxpayers  nave  paid  their  tax  in  full,  and  in  each  in- 
stance a taxpayer  has  refused  to  pay  the  amount  In  exoess  of 
the  constitutional  limitations. 

There  can  be  no  question  cut  what  Morgan  County  nua  the 
authority  under  tne  Constitution  to  levy  taxes  sufficient  to 
pay  the  annual  interest  on  funding  bonds  and  whatever  rate  is 
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necessary  to  provide  a sinking  fund  for  the  puyment  of  the 
principal  of  the  bonds  as  they  become  due. 

ejection  JBQZ,  R.  a.  Mo.  19o9,  provides  as  follows: 

"iiny  county,  oity,  village,  town,  township, 
parts  of  townships  or  sohool  district,  issu- 
ing its  bonos  for  the  purpose  aforesaid, 
snail,  at  the  time  of  issuing  the  same,  pro- 
vide in  the  express  manner  provideu  by  law 
for  the  levy  and  collection  of  an  annual  tax 
sufficient  to  pay  the  annual  interest  on  suoh 
funding  bonds  as  it  falls  due,  and  a suffi- 
cient sinking  fund  for  the  payment  of  the 
principal  of  suoh  bonus  when  they  become  due." 


In  the  case  of  the  excess  taxes  paid  under  the  levy  for 
interest  and  sinking  fund  on  the  bonded  indebtedness  of  Morgan 
County,  Section  11£15,  R.  3.  Mo.  19o9,  provides  as  follows: 


"Wherever,  in  any  county  in  this  state,  money 
has  been  oolleoted  under  an  illegal  levy,  the 
county  oourt  of  suoh  oounty  or  counties  is 
hereby  authorized  to  refund  the  same  by  issu- 
ing warrants  upon  the  fund  to  which  said  money 
had  been  credited,  in  favor  of  the  person  or 
persons  who  paid  the  same  as  shown  oy  the  col- 
lector’s books:  Provided,  that  should  the  per- 
son in  favor  of  whom  any  warrant  or  warrants 
are  issued  be  dead  or  unable  to  appear  in  per- 
son, then  the  same  shall  be  paid  to  his  heirs 
or  legal  representatives:  Provided  further , 
that  said  oounty  oourt  or  courts  may,  in  their 
discretion,  refund,  in  addition  to  the  money 
oolleoted,  Interest  whioh  may  have  accrued  upon 
the  same,  not  to  exceed  six  per  cent:  Provided 
further,  taat  before  any  levy  shall  be  consid-" 
erect  Ilia ^al,  it  shall  have  been  so  deolarou  by 
t ie  supreme  court~of  the  stute  of  Missouri':'  * 

- Provluou  further,  taut  the  provTsiona  or  tnis 
section "shall  only  apply  to  those  oouniTes  in 
which  the  money  oolleoted  under  said  illegal" 
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levy  la  dither  In  the  oounty  treasury  or 
wli,hln  the  control  oi'  tne  oounty  court: 
rrovlnon  furtnor , tnut  tne  oounty  oourt  30 
r el  unding  said  money  snail  speoify  tne  time 
in  which  said  iuoney  ah^ll  be  refunded,  and 
all  warrants  loft  on  hana  nr tor  the  expira- 
tion oi*  such  time  shall  be  by  saia  oounty 
court  canceled,  ana  the  money  and  Interest 
turneu  into  the  school  rund  or  the  county.  ’ 
(Emphasis  ours.) 


The  payment  or  this  illegal  tax  Was  a voluntary  payment. 
Without  such  finning  or  the  jupreme  Court  declaring  the  tax 
illegal,  us  proviued  in  .section  11213,  jupr-»,  the  roll  owing 
rule  applies.  The  rule  is  set  out  in  the  case  or  Brewing 
Company  v.  at.  Louis,  107  Wo.  1.  o.  376: 


"It  la  a well- settled  rule  or  law  that  money 
paid  through  u mistake  of  fact,  may  be  re- 
covered in  an  action  ror  that  purpose.  (IS 
ija.  and  Kng.  isinoy.  Law  (2  La.),  p.  1103,  and 
oas.  oit.)  But  this  rule  is  subject  to  the 
qualification  that  the  party  paying  must  make 
the  payment  under  a oona  lide  teller  that  tne 
money  is  due.  for  lr  he  did  not  believe  he 
ownod  the  money  at  the  time  he  paid  it,  he 
can  not  recover  it.  (Idem,  p.  1105.) 

"This  rule  applies  to  payments  to  municipal 
corporations  as  well  as  to  Individuals.  (20 
m.  and  £ng.  iSnoy.  Law  (8  Sd.),  p.  1158,  and 
oas.  oit.J  But  in  all  such  cases  the  mistake 
must  be  one  of  fact  and  not  of  law,  for  all 
persons  are  deemed  to  nave  notice  of  the  law. 
(Ibid.)  jin  analysis  of  the  oases  relied  upon 
by  the  plaintiff  snows  that  tney  follow  this 
rule,  or  else  that  there  was  an  element  of 
duress  in  the  payment. 

"The  rule  stated  has  been  uniformly  followed 
in  this  State  in  reference  to  all  kinds  of  pay- 
ments, including  taxes,  licenses,  and  claims, 
and  the  doctrine  is  firmly  established  that 
payments  rnaue  with  a full  knowledge  of  all  the 
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faots  constitute  voluntary  payments  and 
can  not  be  recovered,  and  that  ill  stake  or 
ignoranoe  of  law  ^ives  no  right  to  recover. 
(Walker  v.  3t.  Louie,  15  Mo.  l.o.  575; 
Christy* s <jLar.  v.  St.  Louis,  £0  Jo.  145; 
Olaflin  v.  Mcjonough,  35  Mo.  41£;  Couch  v. 
Kansas  City,  127  Jo.  456;  Teasdale  v.  Stol- 
ler,  155  Jo . 645;  Douglas  v.  Kansas  city, 

147  Mo.  l.o.  457:  see,  also,  22  Am.  and  Ang. 
Kn-oy.  Law  (2  Ed.),  pp.  609  and  61o.)“ 


This  section  will  also  apply  to  uny  payment  of  taxes  in 
exoess  of  the  constitutional  limits  wneu  the  tax  is  for  oounty 
purposes.  Tne  net  result,  therefore,  is  that  before  a refund 
can  be  made  to  a taxpayer,  the  tax  must  have  been  deolared  il- 
legal by  the  Supreme  Court  of  Missouri  ana  the  taxes  must  be 
in  the  possession  or  under  the  control  of  tne  county  court. 

A taxpayer  of  Morgan  County,  who  reruses  to  pay  taxes  in 
exoess  of  the  legal  rate,  hus  filed  u petition  in  the  oounty 
oourt  to  correct  an  "erroneous  assessment."  This  tax  was  a 
tax  for  oounty  purposes.  We  agree  with  you  that  the  question 
is  not  one  of  erroneous  assessment  but  rather  one  of  illegal 
levy.  An  erroneous  assessment  would  Involve  on  assessment, 
for  example,  on  property  exempt  from  taxation  or  property  as- 
sessed at  a higher  or  lower  figure  tuan  is  reasonable.  That 
Is  not  involved  in  this  case.  The  assessment  here  was  oorreot 
but  the  rate  of  levy  was  In  excess  of  tins  constitutional  limi- 
tation. Clearly  the  petition  filed  with  tne  oounty  oourt  of 
Morgan  County  to  oorrect  an  "erroneous  assessment'*  should  be 
denied.  So  the  question  Is  how  anu  by  what  authority  may  the 
oounty  oourt  correot  this  situation. 

The  records  of  the  collector  will  show  a levy  of  50$  per 
^100.00  valuation  was  made,  nu  he  hue  no  authority  to  aooept 
anythln0  less  than  that.  State  of  Jlssourl  ex  rel.  Srewer, 
County  revenue  Collector  v.  Federal  Lena  Co.,  £65  I& a.  1.  c. 
509: 


"Taere  seems  to  oe  no  Missouri  statute  con- 
ferring power  on  the  oolleotor  to  take  a 
lass  sum  in  payment  of  the  taxes  charged  to 
him  on  the  tax  books  than  the  amount  Of  auoh 
taxes  as  shown  by  3uoh  tax  books." 


Honorable  G.  Logan  Marr 


I Jar  oh  6,  1944 


-y- 


deotion  11114,  H.  8.  Vo.  19o9,  authorises  bile  county 
court  to  correct  erroneous  assessments  only.  Tlie  only  oilier 
authority  that  might  be  founa  In  tno  statutes  ueleguting 
power  to  the  county  court  to  oorreot  errors  In  the  levy  of 
taxes  is  section  11118.  K.  S.  Mo.  19o9.  juia  section  reads 
as  follows: 


"In  all  oases  wnere  any  assessor  or  assess- 
ors, the  county  oourt,  or  assessment  boaru, 
or  any  city  counoil  or  assessment  board, 
shall  have  assessed  and  levied  taxes,  gen- 
eral or  special,  on  any  reul  estate,  ac- 
cording to  law,  whether  the  se^e  be  delin- 
quent or  otnurwise,  anu  until  the  suae  are 
paid  and  oollecteu,  with  all  costs,  inter - 
ests  ana  penalties  tnereon,  tne  city  coun- 
cil of  any  city  ana  the  county  oourt  of 
any  county  shall  have  the  full  power  to 
oorreot  any  errors  whioh  any  appear  in  con- 
nection therewith,  wnether  of  valuation, 
suuject  to  tne  provisions  of  the  Constitu- 
tion or  tills  state,  or  of  description,  or 
ownership,  uouble  assessment,  omission  from 
the  assessment  list  or  books,  or  otherwise, 
anu  to  mince  such  valuations,  assessment  and 
levy  oonform  in  all  respects  to  the  facts 
anu  requirements  of  the  law.  Any  descrip- 
tion or  designation  of  property  for  assess- 
ment purposes  by  whioh  it  may  be  identified 
or  located  shall  be  a sufficient  anu  Valid 
description  or  designation." 


It  will  be  noteu  tnat  tills  section  applies  to  taxes,  wheth- 
er they  are  delinquent  or  otherwise,  and  "until  the  same  are 
paid  and  oolleoted."  While  it  is  true  that  in  'tne' ’’first  por- 
tion of  this  section  the  word  "levy"  is  usee  in  connection  with 
the  word  "assessea" , the  use  of  the  word  is  entirely  different 
as  it  next  appears  in  this  seotion.  In  fuot,  the  county  oourt 
is  therein  ^iven  *ower  and  authority  to  correct  uAy  errors  which 
may  appear  in  connection  with  any  general  or  speolal  taxes  and 
"to  make  such  valuations,  assessment  ana  levy  conform  in  ell  re- 
spects to  the  facts  ana  requirements  of  tne  law." 
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Provision  has  been  made  under  the  statutes  for  refund 
of  taxes  paid  under  an  exeesslve  and  illegal  levy,  unu  it 
would  seeu  logical  that  provision  should  be  made  in  those 
oases,  us  here,  where  there  is  an  excessive  levy  and  the  tax 
has  not  been  paid.  That  seems  to  be  the  purpose  of  seotion 
11118,  supra. 

This  construction  is  furtner  strengthened  by  a statement 
by  Judge  hlllson  in  State  ex  rel.  Merritt  v.  Gardner,  146 
S.  W.  (2d)  1.  o.  784: 


"There  is  another  statute,  Sec.  11116,  K.S. 
19o9,  sec.  9946,  li.  S.  1929,  Mo.  Jtat.  ,oui. 
Sec.  9946,  p.  7969,  Laws  Mo.  I960,  p.  424, 
whioh  appellant  seems  to  have  overlooked. 

It  authorizes  the  county  court  (not  the 
county  board  of  equalization)  in  its  dis- 
cretion to  correct  any  errors  whioh  may  ap- 
pear in  connection  with  the  assessment  and 
levy  of  taxes,  including  those  of  valuation, 
whether  the  taxes  be  delinquent  or  not,  un- 
til they  are  paid  or  oolleoteu,  with  all 
costs.  We  are  not  called  upon  here  to  con- 
strue this  statute;  but  suggest  that  appel- 
lant may  possibly  obtain  relief  from  the 
county  court  thereunder  if  the  assessment 
complained  of  is  as  oppressive  as  his  peti- 
tion alleges,  gee  State  ex  rel.  Jrewer  T* 
j'eaerul  Lead  Co.,  D.  C.  265  7.  605;  State  ex 
rel.  Tears  v.  Dungan,  265  Ho.  65o,  676,  177 
g.  W.  o04,  610  (b)." 


It  Is  true  tnat  the  above  statement  Is  dictum  and  it 
seems  to  be  in  direct  conflict  with  the  deoision  renuered  by 
Juuge  Jhain  of  the  Kansas  City  Court  of  appeals  in  School  Dis- 
trict No.  46  v.  Stewartsville  jchool  District,  110  o.  W.  (2d) 
699,  232  Mo.  ^pp.  6ol.  However,  it  seems  more  reasonable  to 
believe  that  the  statutes  would  make  provision  for  both  situa- 
tions, that  is,  where  the  tax  has  been  paid  under  an  excessive 
levy  und  wnere  the  tax  has  not  been  paid  under  an  excessive 
levy,  than  to  interpret  the  statutes  as  providing  for  only  one 
of  the  above  mentioned  situations.  For  that  reason  we  are  in- 
clined to  adopt  tne  suggestion  unde  by  Judge  ..llison  in  the 
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Gardner  oase,  In  preference  to  the  opinion  in  the  School  Dis- 
trict ot.se , and  oonsider  that  Section  11118,  supra,  authorizes 
the  county  court  to  malce  an  order  changing  the  rate  of  levy  on 
real  estate  to  correspond  with  the  law. 

We  find  no  statute  authorizing  tne  county  court  to  make 
any  correction  of  a levy  In  oases  where  personal  property  is 
involved. 

We  uo  not  have  under  consideration  the  legality  of  a levy 
of  43$  per  ^100.00  valuation  for  oounty  purposes  in  Morgan 
County,  nor  do  we  have  any  suggestions  concerning  a method  to 
oompel  the  county  court  in  the  future  to  levy  a legal  rate. 

The  above  anu  foregoing  constitutes  the  opinion  of  this 
department. 


Respectfully  submitted 


RALPH  0.  LA8HLY 

Assistant  Attorney  General 


approved: 


ROY  UoklWaiCK 
attorney  General 
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COUNTY  COURTS:  No  statutory  authority  to  sell,  discount  or  assign 

notes  or  bonds. 


April  10,  1U44 


Honoraole  3.  Logan  ...arr 
Prosecuting  Attorney 
LI  organ  County 
Versailles,  Missouri 


near  nr.  Larr: 


This  jopartmont  acknowledges  receipt  of  your  letter 
of  April  4,  1^44,  requesting  the  opinion  of  this  office.  Your 
letter  of  request  reads  as  follows : 

"A  debtor  of  Morgan  County,  Mo.  died 
intestate,  and  owed  the  county  a deot 
secured  by  a note  and  mortga  e on  some 
real  estate.  The  wife  did  not  sign 
the  note,  but  did  sign  the  deed  of  trust. 

The  wifo  wishes  to  protect  her  interest 
ixi  the  real  estate  by  paying  off  the 
mortgage  and  the  note.  The  wife-widow, 
want*,  to  be  subrogated  to  the  estate, 
and  stand  In  the  shoes  of  tne  county  on 
this  first  lien,  bho  vaits  to  put  her 
money  into  the  debt  and  security,  but 
wants  to  oe  ahead  of  the  other  creditors 
of  the  estate  to  extent  of  the  amount 
she  is  paying. 

"g he  wants  to  have  the  county  either 
assign  tho  note  and  deed  of  trust,  or 
indorse  the  note  to  her;  and  in  either 
case,  without  recourse.  The  deed  of 
trust  would  not  be  released  and  she 
would  hold  and  own  tho  note  and  the 
security,  tho  deed  of  trust. 

"If  she  paid,  being  a real  party  in 
inturest  and  in  order  to  protoct  her 
Interest,  she  vould  be  entitlod  to 
subrogation  In  a court  of  equity;  out 
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she  wants  to  have  the  note  either 
assigned  or  Indorsed  over  to  her,  and 
without  recourse. 

"I  want  an  opinion  if  the  county  has 
any  right  to  assign,  transfer,  negotiate, 
indorse  this  property  of  the  county,  to 
the  widow?  I oamiot  find  any  statute  or 
law  that  permits  tho  county  to  sell  any 
of  its  contracts,  or  notos,  or  bonds,  and 
then  pass  title  to  the  same  by  an  assign- 
ment or  some  kind  of  an  indorsement." 

Article  VI,  Section  36,  of  the  Mi:  sour i constitution, 
at  page  121c,  reads  as  follov/aj 

"In  each  county  there  shall  bo  a oounty 
court,  which  shall  be  a court  of  record, 
and  Bhall  have  jurisdiction  to  transact 
all  county  and  aucli  other  business  as  may 
oe  prescribed  by  law.  The  court  shall 
consist  of  one  or  more  Judges,  not  exceed- 
ing three,  of  whom  the  probate  Judge  may 
oe  one,  as  may  be  prescribed  by  law." 

County  courts#  as  such,  have  limltod  jurisdiction  and 
being  creaturos  of  statutory  origin  have  no  common  lav/  or  equit- 
able jurisdiction,  Bocauso  of  their  statutory  origin,  thoao 
courts  have  only  the  authority  to  do  what  Is  permitted  by  statutes, 
3t.  Louis  v.  jvLenke,  95  S.  ' . (2d)  813;  State  ex  rel.  v.  Joimson, 

133  Mo.  1pp.  306,  1.  c.  314. 

. further  supporting  the  proposition  that  county  courts 
are  not  general  agents  of  the  counties  of  the  State,  but  are 
courts  with  limited  Jurisdiction  and- that  any  acts  outside  of 
their  statutory  authority  are  null  and  void,  are  the  decisions 
of  Boy lea  v.  Gibbs,  158  3.  V«  590,  251  io.  492;  Sturgon  v. 

Hampton,  83  Mo.  203;  King  v.  Marios  County,  249  3.  418,  297 

o.  4c33  and  State  ex  rel.  v.  Clinton  County  Court,  185  3.  W. 

1149,  193  Mo.  App,  573.  The  case  of  Saline  County  etc.,  v. 

Thorp,  etc.,  ot  al.,  337  lio.  1140,  tends  to  uphold  this  proposi- 
tion. 


v e have  been  unable  to  find  any  statute  or  authority 
which  would  permit  the  county  court  to  sell,  discount  or  assign 
notes  or  bonds  in  tho  manner  set  forth  in  your  request.  In  the 
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aba once  of  such  specific  authority,  the  county  court  would  not 
have  the  power  to  do  this. 


The  a^ove  and  foregoing  constitutes  the  opinion  of 
this  Department . 


Respectfully  submitted. 


RALPH  C.  LAC: ILY 
Assistant  Attorney-General 


APPROVED* 


ROY  McKITPRICK 
At  torney-Oener al 


RCLiEQ 


CHILDREN . 


"Neglected  Child"  question  of  fact.  Would 
not  include  child  suffering  from  cruelty 
of  parents  in  counties  of  less  then  50,000 


July  14,  1944 


Honorable  1.  Logan  Marr 
Prosecuting  Attorney,  Morgan  County 
Versailles,  Missouri 


Dear  'r.  liarr: 


"his  will  ackiiovjledge  the  receipt  of  your  letter 
of  July  5,  requesting  an  opinion  of  this  office.  Such 
letter,  omitting  caption  and  signature,  is  as  follows: 

•per  throe  cr  four  years,  we  ave  a female 
child  now,  11  ye^rs  old,  who  is  afflicted 
with  osteom^lotis  of  the  hip  bone.  She  w oes 
to  school,  d ses  two  crutches  most  of  the 
time.  Her  leg  has  been  x-rayed  and  shows  the 
diseased  condition  of  the  bone,  ilia  child  wants 
to  be  treated,  her  20  year  old  sister  and  her 
18  ye^r  old  brother  want  her  to  be  treated.  Her 
mother  Is  dead.  The  father  Is  unable  to  work, 
poor, and  obtains  social  security  relief.  The 
father  s ignorant  and  stubborn  and  refuses  to 
permit  any  treatment  for  the  child.  he  20  year 
old  sl3ter  and  the  18  year  Id  brother  supports 
the  family  with  their  earhings  and  they  want 
the  child  treated  before  her  condition  get3  worse. 

"The  father  makes  the  statement  to  the  welfare 
workers  that  the  shlld  is  shewing  some  improve- 
ment, and  perhaps  she  is  in  a m*ncr  way.  But 
the  poor  child  is  compelled  to  go  to  a country 
school  a mile  away  up  and  down  two  big  hills, 
and  this  is  a hardship  on  this  crippled  child. 

A school  bus  comes  right  by  her  doer,  and  It  will 
cost  the  father  nothing  to  get  the  child  to  school 
on  the  bus  and  there  will  be  no  charge  for  tuition. 

"The  disease  named  cah  be  treated  scientifically 
for  a cure,  and  without  any  apparent  danger  and 
without  any  cost  to  the  father. 
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"The  children  named,  the  neighbors,  the  boc1&1 
security  people  seeks  to  make  the  father  permit 
the  treatment  of  the  child*  My  office  is  called 
on  for  an  opinion  as  to  whether  there  is  any  law 
or  remedy  under  the  statutes  that  will  enable 
a court  order  to  be  obtained  to  force  the  father 
to  yield  to  a treatment  of  the  child?  I am  re- 
questing an  opinion  if  tho  father  can  be  compelled 
to  submit  the  child  to  a treatment  for  the  disease 
named? " 

Section  9698  R.  S..  Mo.,  1939,  provides i 

"This  article  shall  apply  to  children  under  the 
age  of  seventeen  years.  In  counties  of  less 
than  50,000  population,  who  are  not  now  or  here- 
after inmate 8 of  any  state  institution  or  any 
institution  incorporated  under  the  laws  of  the 
state  for  the  care  and  correction  of  delinquent 
children*  When  Jurisdiction  has  been  acquired 
under  the  provisions  hereof  over  the  person  of 
a child,  such  jurisdiction  shall  continue,  for 
the  purpose  of  this  article,  until  the  child 
shali  have  attained  the  age  of  21  years . Tor 
the  purpose  of  this  article,  the  words  'neg- 
lected child  ' shall  mean  any  child  under  the 
age  of  seventeen  years,  who  is  homeless  or  abanuoned, 
or  who  habitually  begs  or  receives  alms,  is  found 
living  in  any  house  of  ill-fame,  or  with  any  vicious 
or  disreputable  person,  or  who  is  suffering  from 
depravity  of  its  parents,  or  other  person  in  whose 
care  it  may  be*  The  words  'delinquent  child'  shall 
include  any  child  under  the  age  of  seventeen  years 
who  violates  any  law  of  this  state,  or  any  city 
or  village  ordinance,  or  who  i.s  incorrigible;  or 
who  knowingly  associates  with  thieves,  vicious 
or  immoral  persons,  or  who  is  growing  up  in  idle- 
ness or  crime,  or  who  knowingly  visits  or  enters 
a house  of  ill-repute  or  any  place  where  any  gaming 
devlee  is  operated;  or  any  saloon  or  dramshop  where 
intoxicating  liquors  are  sold;  or  who  is  either 
habitually  truant  from  any  day  school,  or  who, 
while  in  attendance  at  any  school,  is  incorrigible, 
vicious  or  imnoral*  Any  disposition  of  any  de- 
linquent child  under  this  article,  or  any  evidence 
given  in  such  cases  shall  not  in  any  olvli,  crim- 
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inal  or  other  cause  or  roceeding  whatever 
In  any  court  be  lawful  cr  proper  evidence 
against  such  child  for  any  purpose  what- 
ever, except  in  subsequent  casea  under  this 
article#  The  word  ’child*  or  ’children*  may 
mean  one  or  more  children,  and  the  word 
'parent'  or' parent s’  may  mean  one  or  both 
parents  when  consistent  with  the  intent  of 
this  article#  The  word  'association'  shall 
include  any  corporation  which  Includes  in  its 
purpose  the  care  or  discipline  of  children 
conning  within  the  meaning  of  this  article# 

The  words  'probation  officer,*  In  all  sections 
of  this  article,  defining  his  powers  and 
duties  shall  include  his  deputies.  " 

You  will  notice  that  this  section  defines  "neg- 
lected child"  as  one  under  the  age  of  seventeen  years  who 
is  homeless  or  abandoned,  or  who  habitually  begs  or  re- 
ceives alms,  is  found  living  in  any  house  of  ill  fame, 
or  with  any  vioioua  or  disreputable  person,  or  who  is 
suffering  from  the  depravity  of  Its  parents  or  other 
person  in  whose  care  it  may  be.  This  section  applies 
to  counties  of  less  than  50,000  population,  which  is  your 
situation. 

Section  9673  R#  S.  Mo#,  1939,  which  applies  to 
counties  over  50,000  defines  "neglected  child"  as  follows t 
* * any  child  Snder  the  ago  of  seventeen  (17)  years, 
who  is  destitute  or  homeless,  or  abandoned,  or  dependent 
upon  the  public  for  support,  or  who  habitually  begs  or 
receives  alms,  is  found  living  in  any  house  of  ill-fame, 
or  with  any  vicious  or  disreputable  person,  or  who  is 
suffering  from  the  cruelty  or  depravity  of  its  parents, 
or  other  person  in  whose  care  it  may  be;*  * It  musts 

be  noted  chat  the  word  "cruelty"  is  specifically  used 
in  Sec.  9673,  whereas,  it  is  not  used  in  Sec#  9698,  which 
applies  to  counties  of  your  population . Of  course,  the 
question  of  whether  a child  is  a neglected  child  under 
either  of  these  sections  is  purely  a question  of  fact, 
however,  the  facts  must  support  one  of  the  elements  of 
the  definition.  Prom  the  facts  stated  in  your  letter, 
it  seems  to  me  that  the  most  that  could  be  said,  as 
far  as  determ  ning  whether  your  particular  child  was 
neglected  or  not,  would  be  that  it  was  suffering  from 
the  cruelty  of  its  parents.  How,  as  I have  heretofore 
pointed  out,  this  is  not  grounds  for  declaring  the 
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child  "neglected"  in  counties  of  leas  than  50,000  pop- 
ulation nor  would  the  Child  Hyglone  division  of  trie  State 
Board  of  Health  have  any  authority  to  interfere  in  a 
situation  of  this  kind,  inasmuch,  aa  Sec.  9733  prohibits 
them  from  privately  examining  or  creating  any  school 
child  without  the  consent  of  its  parents  or  guardian. 

It  might  be  possible  lor  a civil  suit  to  be  brought 
to  have  another  person  appointed  uardian  on  the  ground 
that  the  parents  are  Incompetent  or  unfit  under  Sec.  373 
R.  S.  ulo.,  1939.  ^eo  Brewer  v.  Ccrey,  148  Mo.  App.  193. 

A civil  suit  of  this  type  would  of  course,  not  concern  you 
in  your  office  as  prosecuting  attorney . 


iQi  Q.ci  lclO^  . 


It  is  therefore  the  opinion  of  this  office  that 
the  question  Of  whether  a child  is  a "neglected  Child" 
within  the  meaning  of  the  laws  of  this  state  is  one  of 
fact,  and  that  in  counties  of  leas  than  50,000  popu- 
lation a "neglected  child"  does  not  include  one  suffer- 
ing from  the  cruelty  ot  its  parents,  nor  may  the  State 
Board  of  Health  cause  a child  to  be  treated  for  osteo- 
myletis  without  the  consent  of  its  parents. 


Respectfully  submitted 


ROt&ftT  J.  ' LA'JAGaN 
Assistant  Attorney  General 

APrROVID: 


R&t  McKI.'.RICK 
Attorney  General 


RJT  *LeC 
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August  9,  1944 


Honorable  Gordon  J.  Massey 
Attorney  at  Law 
Ozark,  Missouri 


Dear  Mr.  Massey* 


This  will  acknowledge  the  receipt  of  your  letter 
of  July  15,  requesting  an  opinion  from  this  office, 
which  is  as  follows: 

"A  common  school  district  has  more  money 
on  hands  than  they  need  and  can  according  to 
section  10434  R.  S.  Mo.,  1939,  loan  some  of  it 
according  to  section  10435. 

"The  county  court  makes  the  loan  and  default 
is  made.  Who  makes  the  order  of  foreclosure, 
the  county  court  of  the  school  board.  Just 
what  proceedure  is  necessary  if  the  school 
district  makes  the  order. 

Section  10434,  E.  S.  Mo.,  1939,  provides: 

"Whenever  it  shall  be  found  that  any  school 
district  has  any  surplus  funds  in  the  county 
treasury,  the  directors  of  such  school  district 
may  make  application,  in  writing,  to  the  county 
court,  setting  forth  that  school  funds  are 
accumulating  beyond  the  wants  or  necessities 
of  such  district.  Upon  such  application,  it 
diall  be  the  duty  of  the  county  court  to  cause  such 
funds  to  be  loaned  for  the  use  and  benefit  of 
such  school  district." 

Section  10435,  R.  S.  Mo.,  1939,  provides* 

"Such  school  funds  shall  be  loaned  at  the  same 
rate  >f  interest  and  in  the  same  manner  as 
township  school  funds  are  loaned:  Provided 
that  no  school  tax  shall  be  levied  in  suck 
district  other  than  for  incidental  expenses 
during  the  time  for  which  3uch  surplus  fund 
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Is  sought  to  be  loaned;  and  provided  further, 
that  a free  public  school  shall  be  maintained, 
in  such  school  district  for  at  least  eight 
months  in  each  year.  (R.  S.  1929,  Sec. 9318.)" 

You  will  note  that  the  funds  must  be  loaned  at  the 
same  rate  of  interest  and  In  the  same  manner  as  township 
school  funds  are  loaned. 

Sec.  10383  R.  S.  Mo.,  1939,  provides  for  the  investment 
of  the  township  school  fund.  Section  10384,  10384  A,  10384  B, 
10385,  10386,  Laws  f Mo.  1943,  p.  881,  provide  for  the 
type  of  loan.  Insurance,  security,  etc. 

Sec.  10387,  R.  S.  Mo.,  1939,  provides: 

"Whenever  the  principal  and  interest,  or  any  part 
thereof,  secured  by  mortgage  containing  a power  to 
sell,  shall  become  due  and  payable,  the  county 
court  may  make  an  order  to  the  sheriff,  reciting 
the  debt  and  Interest  to  be  received,  and  com- 
manding him  to  levy  the  same,  with  costs,  upon 
the  property  conveyed  by  said  mortgage,  which  shall 
be  described  as  in  the  mortgage;  and  a copy  of  such 
order,  duly  certified,  being  delivered  to  the 
sheriff,  shall  have  the  effect  of  a fieri  facias 
on  a Judgment  of  foreclosure  by  the  circuit  court, 
and  shall  be  proceeded  with  accordingly.  (R.  S.  1929, 

S.  9254.)" 

You  will  note  that  the  Coiinty  Court  makes  the  order  to 
the  Sheriff  causing  the  foreclosure . 


CONCLUSION. 


It  is  therefore,  the  opinion  of  this  office  that  when 
a loan  of  surplus  funds  is  made  under  Sections  10434  and 
10435,  R.  S.  Mo.,  1939,  and  there  is  a default,  the  ounty 
Court  makes  the  order  of  foreclosure  as  is  provided  by 
Sec.  10387  R.  S.  Mo.,  1939. 


Respectfully  submitted 


APPROVED:  ROBERT  J.  ’LAN  AG  AM 

Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 
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RECORDER  OF  DEEDS:  A fee  may  not  be  charged  by  a 

Recorder  of  Deeds  for  recording 
a discharge  of  a soldier  in 
military  service. 


September  21,  1944 


Miss  Helen  Masterson 
Recorder  of  Deeds 
Clay  County 
Liberty,  Missouri 


Dear  hiss  has ter son: 


This  department  acknowledges  roceipt  of  your  letter 
of  September  1,  1944,  requesting  an  opinion  of  this  office, 
your  letter  is  as  follows: 

"I  will  appreciate  it  very  much  if  you 
will  give  rae  your  opinion  on  some  phases 
of  the  law  regarding  the  recording  of 
discharges  of  those  in  the  armed  forces. 

"In  as  much  as  some  of  the  recorders  in 
this  state  are  on  a salary,  and  others 
operate  on  a fee  basis,  this  law  inter- 
preted literally,  would  throw  the  expense 
of  recording  discharges  on  the  county,  in 
some  counties,  and  on  the  recorder  in 
others.  I have  been  informed  that  in  some 
of  the  states  in  which  the  recording 
official  handles  work  on  a fee  basis,  the 
laws  relative  to  recording  discharges, 
specify  that  the  cost  of  recording  shall 
be  borne  by  the  county  in  which  the  dis- 
charge is  recorded.  Since  the  law  in  our 
state  does  not  so  specify,  will  you  kindly 
give  rae  your  opinion  on  the  following 
questions:  - 

"1.  Is  it  the  purpose  of  this  law  that 
in  some  counties  the  fee  for  recording 
discharges  snail  be  borne  by  the  county, 
and  in  others  by  the  recorder  - or 
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”2.  Would  you  intarpret  this  law  as 
meaning  that  the  county  should  hear 
this  expense  in  each  county  in  the  state? 

M3.  If  the  county  court  is  willing  to 
hear  the  expense  of  recording  discharges 
in  counties  in  which  the  recorder  is  on 
a fee  basis,  is  it  possible  under  the  law, 
for  them  to  do  so? 

"4.  Would  the  legislature  have  the 
authority  to  force  an  individual  to  bear 
this  expense? 

”5.  This  law  makes  no  limitation  as  to 
what  discharges  the  recorder  may  be  forced 
to  record.  In  your  opinion  should  the 
person  discharged  not  be  an  actual  resident 
of  the  county  in  which  the  discharge  is 
recorded,  or  a resident  of  such  county  at 
the  time  of  his  entrance  into  the  service? 

ttI  heartily  approve  of  the  law  in  so  far  as 
it  provides  that  this  service  shall  be 
furnished  veterans  without  charge,  however, 

I feel  that  it  shows  great  discrimination 
against  recorders  in  certain  counties.  In 
addition  to  recording  discharges  free  of 
charge,  the  veteran  is  entitled  to  as  many 
certified  copies  of  the  record  as  he  requires. 
No  doubt  In  many  counties  where  this  expense 
must  be  borne  by  the  recorder  (if  that  is 
your  interpretation  of  the  law),  with  thou- 
sands of  discharges  to  bo  recorded  and  certi- 
fied copies  to  be  furnished,  the  exponse  of 
deputy  hire  will  exceed  the  foes  received  in 
the  office.  I am  sore  that  In  this  county, 
and  no  doubt  In  many  others,  it  will  run  into 
thousands  of  dollars. 

"Since  this  law  went  into  effect  we  have,  of 
course,  been  recording  discharges  free  of 
charge  and  it  has  made  little  difference  as 
very  few  have  been  recorded;  but  I am  wonder- 
ing what  the  fate  of  the  recorders  will  be  in 
the  near  future  when  the  boys  are  discharged 
in  large  numbers," 
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Lection  15077A,  Laws  of  hiesouri,  1943,  page  643, 
reads  as  follows; 

"Any  parson  who  it  the  holder  of  a dis- 
charge from  the  Armed  Forces  of  the 
United  States  nay  da. .and  that  said  dis- 
charge be  recordeu  by  the  recorder  of 
deeds  of  any  county  in  this  State,  in- 
cluding the  recorder  of  deeds  of  the 
City  of  St.  Louis,  and  It  sixall  be  the 
duty  of  said  recorder  of  deeds  to  record 
said  diacxiarge  without  any  fee  or  com- 
pensation therefor." 

In  viow  of  the  plain  words  of  the  a ova  quoted  section 
of  the  statute  no  interpretation  of  the  statute  is  required, 
and  our  answer  is  in  the  negative  to  each  of  tne  first  three 
questions  contained  in  your  inquiry. 

Although  the  fourth  question  is  not  too  clearly  phrased, 
we  might  point  out  that  the  Legislature  could,  of  course,  re- 
peal the  acove  quoted  section  and  could  also  repeal  Section 
15077,  R.  S.  ho.  1939,  and  could  enact  a statute  providing  for 
fees  to  bo  chargod  for  recording  soldiers'  discharges,  in 
tonich  event  the  individual  would  be  required  to  oear  the  ex- 
pense. Lhat,  of  course,  is  not  tne  present  state  of  the  law 
and  ia  merely  a statement  of  what  mi  Jut  bo  done  o.  the  Legis- 
lature. The  aoove  mentioned  sections  of  tne  statute  are  in 
full  force  arid  effect  a_xd  provide  tnat  the  recorder  snail 
record  those  discharges  "without  any  fee  or  compensation  there- 
for." 


In  answer  to  the  fifth  question,  the  exact  words  of 
Lection  15077A,  supra,  provide  for  the  recording  by  the  re- 
corder of  deeds  of  a discharge-  of  "any  person  who  ia  the 
holder  of  a disenargo  from  the  Armed  Forces  of  the  United 
States."  It  ie  clear  that  this  section  applies  to  not  only 
residents  of  the  State  or  residents  of  any  particular  county 
but  providos  that  this  free  sorvice  bo  rendered  to  any  person 
who  holds  a discharge  from  the  armed  forces  of  tne  United  States. 
In  our  opinion  this  statute  is  susceptible  of  but  one  inter- 
pretation and  that  is  that  any  member  of  the  armed  forces  of 
the  United  States  may  present  a discuarge  to  be  recorded  by 
the  recorder  of  deeds  of  any  county  of  this  State  and  he  snail 
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receive  this  service  from  the  recorder  of  deeds  absolutely 
free  of  charge. 

In  the  absence  of  statutory  provision  providing  for 
a fee  for  recording  an  instrument,  a recorder  may  not  charge 
a fee.  Upholding  this  statement,  is  the  case  of  Uodaway 
County  v*  Kidder,  129  S.  W.  (2d)  367,  860,  wherein  it  is 
said: 


"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a 
particular  mode  or  manner,  then  the 
officer  is  confined  to  that  manner  and 
is  entitled  to  no  other  or  further  compen- 
sation or  to  any  different  mode  of  secur- 
ing same.  Such  statutes,  too  must  be 
strictly  construed  as  against  the  officer. 

State  ex  rel.  llvans  v.  Gordon,  245  Mo,  12, 

28,  149  S.  Vi.  638;  King  v.  Aiverland  Levee 
List.,  218  Mo.  App.  490,  493,  279  S.  t?.  195, 

196;  State  ex  rel.  Y.'od  eking  v.  McCracken, 

60  I.iO.  App.  650,  656. 

"It  Is  well  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel. 

Bnder  v.  hackraann,  305  Mo.  342,  265  S.  V». 

532,  534;  State  ex  rel.  Linn  County  v. 

Adams,  172  Mo.  1,  7,  72  S.  655;  v HI  lams 
v.  Charlton  County,  85  Mo.  645." 

In  the  event  the  recorder  should  attempt  to  collect 
the  cost  or  a fee  from  a source  other  than  from  a solaler  for 
recording  the  discharge,  it  would  bo  necessary  for  the  recorder 
to  have  specific  statutory  authority  upon  which  to  base  the 
charge.  We  know  of  no  such  authority. 
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The  above  and  foregoing  constitutes  the  opinion 
of  this  department. 


Respectfully  submitted. 


RALPH  C.  LASH IX 
Assistant  Attorney  General 


APPROVAL j 

VA'N'E  lv.  THUKEP 

Acting  Attorney  General 
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ABSENTEE  BALLOT: 


hr,  p.  li,  ll&rr 

Attorney  at  Law 
Milan,  i icaourl 


Deal’  hr . Karr: 

..e  liave  for  at  tent  ion  jour  co.aiunlcatlon  o i today, 
in  which  you  request  the  opinion  of  this  Department  in 
connection  with,  the  counting  of  absentee  ballots  in  the 
general  election  held  in  liovember,  1944, 

i'-.'e  submit  our  opinion  on  the  question  as  stated: 

"A  resident  of  Missouri  end  of  Sullivan 
County  makes  application  to  the  County 
Clerk  for  civilian  absentee  ballot,  duly 
votes  it  at  the  County  Cleric’s  office  at 
the  tine,  and  deposits  sane  with  the 
County  Clerk,  all  witiiln  tiie  time  provided 
by  law  for  voting  an  absentee  ballot. 

"Jn  the  day  of  the  election  such  absentee 
votor  happened  to  be  out  of  the  State  for 
all  or  a portion  of  the  day.  Can  such 
voter’s  ballot  be  validly  oiiallenged  on 
the  ground  that  the  voter  was  out  of  the 
State  on  the  day  of  the  election?" 

We  herewith  set  forth  Section  9,  Article  VIII  of  the 
Missouri  Constitution,  from  which  our  absentee  ballot  laws 
dtem: 


Absentee  ballot  of  person  who  expects  to  be 
absent  from  his  county,  but  within  the  State 
on  election  day,  should  be  counted  although 
voter  happens  to  be  out  of  State  all  or  a 
portion  of  election  day* 
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" .ualified  electors  absent  from  the  3tato 
nn  military  or  naval  servico  s)iall,  and 
qualified  elector*  absent  from  their 
counties  but  within  tlie  state  may,  be 
enabled  by  law'  to  vote  at  general  or 
special  elections." 
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Section  11470,  Laws  of  Missouri,  1944,  Extraordinary 
Session,  page  19,  provides  as  follows: 

"Any  person  being  a duly  qualified 
elector  of  the  State  of  Missouri, 
oilier  than  a person  in  military  or 
naval  service,  who  expects  to  be 
within  the  State  of  Missouri  but 
absent  from  the  county  in  which  he 
is  a qualified  elector  on  the  day  of 
holding  any  special,  general  or  pri- 
mary election  at  which  any  president- 
ial preference  is  indicated  or  any 
candidates  are  chosen  or  eloctnd,  for 
any  congressional,  state,  district, 
county,  town,  city,  village,  precinct 
or  judicial  offices  or  at  which  ques- 
tions of  public  policy  are  submitted, 
may  vote  at  such  o lection  as  herein- 
after provided." 

We  do  not  find  that  tills  section  of  tho  statute,  or 
Section  11470,  Laws  of  Missouri  1943,  page  527,  lias  been 
construed.  Of  course.  Section  11470,  passed  at  the  1944 
Extraordinary  Session  of  our  legislature,  is  the  last  ex- 
pression of  tho  General  Assembly  on  tills  question. 

It  is  our  opinion  that  if  a person,  having  all  of  the 
legal  qualifications  to  vote  in  the  county,  presents  him- 
self or  herself  at  the  County  Clerk’ s office  of  his  or  her 
county,  as  stated  in  your  question,  within  the  time  as  pro- 
vided by  law,  and  makes  application  as  provided  by  law,  in 
which  the  person  states  that  he  or  she  expect.3  to  be  within 
the  State  of  Missouri,  but  absent  from  the  county  in  which 
he  or  she  is  a qualified  voter,  on  the  day  of  the  election, 
and  casts  his  or  her  ballot  accordingly,  that  he  or  she 
lias  legally  cast  the  vote.  The  fact  that  the  absentee 
voter  happens  to  be  out  of  the  State  for  all  or  a portion 
of  the  election  day  does  not  disfranchise  the  voter,  and 
the  vote  cannot  be  validly  challenged  on  the  ground  that 
the  voter  happened  to  be  out  of  the  State  all  or  a portion 
of  the  day  of  the  election.  The  application,  made  by  the 
voter  at  tlie  time  he  applies  for  his  ballot,  is  made  in 
contemplation  of  Section  11470,  Laws  of  Missouri,  Extra- 
ordinary Session  1944,  page  19,  supra.  That  is,  that  the 
person  expects  to  be  within  the  State  but  absent  from  the 
county. It  will  be  observed  that  the  application  by  a 
voter  for  an  absentee  ballot,  under  the  provisions  of  Sec- 
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tion  11472,  Laws  of  :11a sour  1,  Extraordinary'  Session  1944, 
page  19,  "may  "be  made  on  a blank  to  be  furnished  by  the 
county  clerk" or  board  of  election  commissioners  or  other 
officer  or  officers  charged  with  the  duty  of  furnishing 
ballots  as  aforesaid,  or  /my  be  made  in  writing  by  first 
class  mall  addressed  to  such  officer  or  board  signed  by 
said  applicant." 

We  do  not  think  that  any  court  would  disfranchise  a 
voter  who  liappened  to  be  out  of  the  State  for  all  or  a 
portion  of  the  day  on  which  the  election  was  held,  if,  at 
the  time  he  or  she  made  application  for  a ballot  he  or  she 
expected  to  be  within  the  State  but  absent  from  nis  or  her 
county,  and,  at  the  timo  of  casting  the  ballot  he  or  she 
made  tho  affidavit  substantially  in  the  form  as  set  forth 
in  Section  11473,  Laws  of  Missouri,  1944,  Extraordinary 
Session,  page  20,  which  affidavit  states  that  the  voter 
expects  to  be  absent  from  said  county  of  his  or  her  resi- 
dence on  the  date  of  said  election.  In  other  words,  we 
think  the  expectation  which  the  voter  has  expressed  at  the 
time  of  making  his  application  for  a ballot  of  being  absent 
from  the  county  of  his  or  her  residence,  but  within  the 
State, and  the  continuation  of  such  expectation  at  the  time 
he  casts  his  ballot,  determines  the  question.  It  must  be 
remembered  that  the  election  laws  are  made  to  induce  eligible 
persons  to  exercise  their  right  of  franchise  and  net  to  dis- 
courage them  in  that  great  privilege  and  throw  out  their 
ballots,  unless  upon  sound  legal  reasons. 


CONCLUSION 


It  Is,  therefore,  our  opinion  that  the  voter,  under  the 
conditions  as  stated  above,  has  legally  cast  his  ballot, 
and  that  sane  should  be  counted  as  cast* 


Respectfully  submitted, 

COVELL  a.  .I2WITT 

Assistant  Attorney  General 

APPROVED: 


W.i'ckiT^lc  . 
Attorney  Goneral 
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Absence  from  State  on  military  service 
is  not  itself  a change  of  residence 
as  would  bar  candidacy  for  public  office 


t 


May  24,  1944 


Honorable  J.  C.  McDowell 
Judge  of  the  Circuit  Court 
28th  Judicial  District 
Charleston,  Missouri 


UTled 


Dear  Judge  McDowell : 


This  will  acknowledge  receipt  of  your  letter  of 
Uaj  5,  1944,  requesting  an  opinion  of  this  office, 
which  is  as  follows: 

"A  young  man,  by  the  name  of  Ed  DePleld, 
now  in  the  Armed  Per  ces  In  England  was  and 

Is  still  the  Assessor  of  our  County,  acting 

by  Deputy. 

"After  his  induction  and  while  In  the  Army 
he  has  announced  for  re-election.  Would 
you  kindly  give  me  your  opinion  as  to  whether 
or  not  he  is  eligible  for  re-election,  he 
being  in  the  armed  services  at  the  time  he 
announced  for  office." 

18  Am.  Jur.  Sec.  126, ■*  * * *As  a general  rule 
anyone  who  has  the  qualifications  to  fill  an 
office  may  be  a candidate  for  election  to  that 
office 

Prom  a reading  of  your  letter,  the  only  question 
presented  would  be,  "does  absence  from  the  county  on 
military  service  disqualify  a person  from  becoming 
a candidate  for  public  office?" 

The  Missouri  Constitution,  Art.  VIII,  Sec.  10, 
provides : 

" "No  person  shall  be  elected  or  appointed  to  any 
office  in  this  state,  civil  or  military,  who  is 
not  a citizen  of  the  United  States,  and  who 
shall  not  have  res'ded  In  this  state  one  year 
next  preceding  his  election  or  appointment." 

"Residence"  in  the  state  for  one  year  preceding 
election  ia  necessary. 
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However,  Sec.  7 of  Art.  VIII,  provides* 

"1  cr  the  purpose  of  voting,  no  person  shall 
be  decried  to  have  gained  a residence  by 
reason  of  his  presence,  or  lost  If  by  reason 
of  his  absence,  while  employed  in  the  service 
either  civil  or  military,  of  this  state,  or 
of  the  United  States;  nor  while  engaged  In 
the  navigation  of  the  waters  of  the  State, 
or  of  the  United  States,  or  of  the  high  seas, 
nor  while  a student  of  any  Institution  of 
learning,  nor  while  kept  in  a pocr-houae 
or  other  asylum  at  i ubllc  expense,  nor  while 
confined  in  public  prison.  " 

Thus  the  constitution  specifically  provides  that 
for  the  purposes  of  voting  one  does  not  Iobc  one's 
residence  by  being  absent  on  military  service.  It 
is  difficult  to  see  how  the  same  argument  can  be  avoid- 
ed with  reference  to  candidates  for  office.  Residence 
in  any  ovont  is  largely  a matter  cf  intention,  and 
Intention  Is  to  be  deduced  fron  the  actB  and  utterances 
of  the  person  whose  residence  1b  in  issue.  In  re, 
Lamkford  state,  2*?2  Mo.  1.  Here  the  uroposed  can- 
didate is  yo»r  oresent  assessor  and  has  bean  carrying 
on  the  office  by  deputy.  This  in  Itself  is  practically 
conclusive  evidence  of  an  intention  to  be  a resident 
of  your  county. 


CONCLUSION . 


It  1b,  therefore,  the  opinion  of  th  s office 
that  absence  from  the  state  cr  county  on  military  ser- 
vice would  not  in  itself  constitute  a change  of  resi- 
dence as  would  bar  a oandidacy  for  county  office. 

Respectfully  submitted 
r6BEKT  J.  r LAN  AG  AN 

Ai  . ROV'JCk  Assistant  Attorney  General 


R6Y  McKI  TRICK 
Attorney  Oeneral 
RJP  sLeC 
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May  resign  office. 


February  0,  1944 


Honorable  h.  K.  Momurtrey 

Probate  Judge 

West  Plains,  Missouri 


Jeer  Judge  Moiurtrey: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  January  01,  1944,  which  reads  as  follows: 


"I  am  writing  you  tnis  letter  at  the  sug- 
gestion of  tile  Proseouting  Attorney  of  the 
county . I am  holding  tne  office  of  pro- 
bate Judge  of  the  county  by  virtue  of  sec- 
tion 2462.  Some  of  tne  lawyers  are  of  the 
opinion  that  a probate  judge  oannot  resign 
his  office.  This  question  I presented  to 
tne  Prosecuting  ..ttorney.  The  uuly  elected 
Judge  is  very  ill  and  has  indicated  his  in- 
tentions of  wanting  to  resign,  but  was  ad- 
vised he  oould  not. 

”stn  opinion  from  your  office  would  clear  up 
this  situation.** 


article  VI,  Section  02,  of  the  Missouri  Constitution 
provides: 


"In  case  the  of floe  of  judge  of  any  oourt 
of  record  become  vacant  by  death,  resigna- 
tion, removal,  failure  to  qualify,  or  othex*- 
wise,  such  vaoancy  shall  be  rilled  In  the 
manner  provided  by  law." 
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Article  6,  section  54,  or  the  Missouri  Constitution, 
and  section  1990,  R.  S.  Missouri,  1959,  provide  that  a pro- 
bate court  shall  be  a court  of  reoord. 

Section  11509,  R.  S.  Missouri,  19o9,  provides: 


'•Whenever  any  vucanoy,  caused  in  any  man- 
ner or  by  any  means  whatsoever,  shall  oo- 
our  or  exist  in  any  state  or  oounty  office 
originally  filled  by  eleotion  by  the  people, 
other  than  the  office  of  lieutenant-gover- 
nor, state  senator,  representative,  sheriff 
or  coroner,  such  vacancy  ahull  be  filled  by 
appointment  by  the  bovernor;  und  the  person 
so  appointed  shall,  after  having  duly  quali- 
fied anu  entered  upon  tne  discharge  of  his 
duties  under  such  appointment,  continue  in 
such  office  until  the  first  Anonaay  in  Jan- 
uary next  following  the  first  ensuin^  gen- 
eral election 


It  is  stated  in  5o  0.  J.  94o,  Section  45: 


"The  tern  or  tenure  of  a judge,  in  refer- 
ence to  the  incumbent,  may  beoome  termi- 
nated by  reason  of  his  resignation.  In 
order  to  nave  a resignation  become  effec- 
tive it  must  be  accepted  by  the  proper  au- 
thority. " 


In  Meohem  on  Pqblio  Officers,  section  409,  it  is 
stated: 


"It  may  be  euid  in  a general  way  that  a 
public  officer  has  the  right  to  resign  his 
office  at  any  time,  und  some  authorities 
have  ueolarea  tnis  right  in  unqualified 
terms.  The  weight  of  authority,  however, 
and  the  obvious  dictates  of  public  policy 
require  that  the  right  shall  be  declared  in 
a more  restricted  manner." 


Honorable  U.  K.  iio.Murtrey 
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The  restrictions,  :.!r . Veche-:  goes  on  to  state,  in  Beotions 
41<_ , 41o  and  414,  are  that  the  said  resignation  must  be 
made  to  the  proper  authority  and  that  it  must  be  acoepted. 
In  Seotion  415  he  states  the  aooeptanoe  may  be  manifested 
either  by  a formal  declaration  or  by  the  appointment  of  a 
successor. 


U0N0LJ3I0N 


It  is,  therefore,  the  opinion  of  this  office  that  a 
probate  judge  may  resign  his  office  provided  he  suomits 
his  resignation  to  the  proper  authority,  in  this  lnstanoe 
the  Governor,  and  also  provided  that  the  Governor  accepts 
aaid  resignation. 


Respectfully  submitted 


KOBuRT  J. 

resistant  attorney  General 


.aPPROVih): 


kW  Liokr^vuK 

Attorney  General 
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ELECTION:  Section  11550,  as  enacted  by  the 

62nd  General  Assembly,  Extra  Session, 
1944,  and  Section  11551,  Revised 
Statutes  of  Missouri  1939,  construed. 
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Honorable  Robert  I.  Meagher 
Prosecuting  Attorney 
Madison  County 
Prederioktown,  Missouri 


FILED 


Dear  Sir* 

We  have  your  letter  of  May  4,  1944,  wherein  you  request 
an  opinion  from  this  department  on  the  following  statement  of 
facts* 


"Please  give  me  an  opinion  from  your  department 
based  on  the  following  facts  as  to  whether  the 
name  of  Chas.  Barrett  should  be  placed  on  the 
Democrat  ticket  to  be  voted  at  the  August  Pri- 
mary election  as  a candidate  for  the  office  of 
Representative  of  Maaison  County,  Missouri. 

"On  the  24th  day  of  April,  1944,  Mr.  Chas. 

Barrett  a resident  of  Madison  County,  Missouri, 
went  into  the  office  of  the  County  Clerk  of 
Madison  County,  Missouri,  and  stated  it  was  his 
intention  to  file  for  the  office  of  Representa- 
tive of  Madison  County,  Missouri,  on  the  Democrat 
ticket.  The  deputy  County  Clerk  then  prepared 
in  his  own  handwriting  a candidate ' s declaration 
for  said  office  in  the  following  form  to-wlti 

"»  CANDIDATE  * 8 DECLARATION 

STATE  OP  MISSOURI  ) SS#  April  24,  1944 

County  of  Madison  ) 

• 

I,  the  undersigned,  a resident  and  qualified 
elector  of  the  Buokhorn  preolnot  of  the  Big  Creek 
Twp.  of  Madison  County,  State  of  Missouri,  do 
announce  myself  a oandidate  for  the  offloe  of 
Representative  on  the  Democrat  ticket  to  be  voted 
for  at  the  primary  eleotion  to  be  held  on  the 
first  Tuesday  in  August,  1944.  And  I further 
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deolare  that  if  nominated  and  elected  to  euoh 
office  I will  qualify. ' 

"Immediately  thereafter  the  said  Chaa.  Barrett 
read  and  signed  said  declaration  in  said  County 
Clerkfs  Office  on  said  date  of  April  24th,  1944. 

The  deputy  County  Clerk  then  told  MT,  Barrett  to 
go  to  the  bank  and  get  a receipt  for  $5.00  and 
then  return  said  declaration.  Mr.  Barrett  then 
vent  to  the  New  Era  Bank,  of  which  bank  the  presi- 
dent is  treasurer  of  the  Madison  County  Demooratio 
Central  Committee,  and  at  that  time  Mr.  Barrett 
was  informed  that  said  treasurer  was  out  of  town 
having  been  subpoenaed  for  a trial  in  Pine  Bluff, 
Arkansas.  Mr.  Barrett  then,  on  said  date  of 
April  24th,  gave  said  declaration  to  Ur.  0.  J.  . 

Ferguson,  the  publisher  of  the  Democrat-News  in 
Frederioktown,  Missouri,  together  with  the  *>6.00 
filing  fee.  Mr.  Barrett  then  instructed  Mr. 

Ferguson  to  get  the  reoeipt  from  Mr.  Yfoitener, 

Treasurer  of  the  Democrat  Central  Committee  and 
return  same  to  the  County  Clerk,  together  with 
the  declaration.  Mr.  Ydiitener  didn't  return  to 
Fredericktown  until  April  26th,  1944.  Mr.  1 erg us on 
deposited  the  $5.00  to  the  credit  of  Madison 
County  Central  Committee  in  the  New  Era  Bank  of 
Fredericktown,  Missouri,  on  the  26th  day  of  April, 

1944,  and  took  the  duplicate  deposit  receipt  to- 
gether with  the  Candidate's  Declaration  to  the 
office  of  the  County  Clerk  on  said  date  of  April 
26th,  1944,  at  which  time  the  Deputy  County  Clerk 
stamped  said  declaration  filed  April  26th,  1944." 

Section  11560,  Revised  Statutes  of  Missouri  1959,  at  the 
speoial  session  of  the  legislature  oalled  by  the  Governor  in 
1944,  designated  as  the  62nd  General  Assembly,  Extra  Session, 
repealed  Section  11550  and  re-enacted  said  section,  which  seotion 
reads  as  follows t (in  part) 

"Ths  name  of  no  candidate  shall  be  printed 
upon  any  official  ballot  at  any  primary 
election,  unless  such  candidate  has  on  or 
before  the  last  Tuesday  of  April  preceding 
such  primary  filed  a written  declaration, 
aa  provided  in  this  artiole,  * * * * * 

Seotion  11551,  Revised  Statutes  of  Missouri  1939,  was  not 
disturbed  by  the  Extra  Session  of  the  legislature,  a portion  of 
which  section  we  quote  as  follows t 
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"Eaoh  candidate,  except  for  a township 
office,  previous  to  filing  declaration 
papers,  as  In  this  artlole  prescribed, 
ahall  pay  to  the  treasurer  of  the  state 
or  oounty  central  committee  of  the  polit- 
ical party  upon  whose  ticket  he  proposes 
as  a candidate  and  Reeks  nomination,  a 
certain  sum  of  money,  as  follows,  to-wlt: 

•»*#**.  To  the  treasurer  of  the  county 
central  committee  - five  dollars.  If  he  be 
a candidate  for  state  representative  or 
any  oounty  office}  take  a reoelpt  therefor, 
and  file  such  reoelpt  with  and  at  the  time 
he  flies  his  declaration  papers.  The  said 
sums  of  money,  so  paid  by  the  several  candi- 
dates, shall  be  evidence  of  their  good  faith 
In  filing  said  declaration  papers,  * * * 

It  will  be  observed  by  comparing  Section  11650,  passed  by 
the  ESctra  Session,  that  it  is  nearly  Identical  with  Section  11550, 
Revised  Statutes  of  Missouri  1959,  except  that  the  last  day  for 
filing  was  designated  In  the  new  section  as  the  last  Tuesday  of 
April.  Therefore,  the  authorities  construing  Section  11550  and 
Section  11551,  Revised  Statutes  of  Missouri  1939,  are  applicable 
to  3eotlon  11550  enacted  at  the  extra  session  of  the  legislature. 

\!e  call  attention  to  the  case  of  State  ex  rel.  Iialler  v. 
Arnold,  277  Mo.,  page  474,  l.c.  480,  wherein  the  court  saldi 

"**•**  That  question  is:  Eoos  Section 
6016  of  the  act  supra,  above  quoted,  ab- 
solutely require  as  a condition  precedent 
to  the  placing  by  the  Board  of  Election 

Commissioners  of  the  name  of  a proposed 
non-partisan  candidate  on  the  official 

ballot,  that  the  reoelpt  of  the  City  Treas- 
urer for  the  deposit  of  the  sum  of  sixty 
dollars  shall  be  filed  a Ion 
temporaneously  with  the  oer 
nomination  of  such  proposed  oandidateV 

"We  have  concluded  that  does  not.  The 
affirmative  of  the  question  stated  and 
presented  by  the  faots  here  at  issue  would 
in  our  opinion  and  in  the  light  of  the 
language  of  the  above  section  be  too  narrow 
a view  to  take  of  the  meaning  of  that  sec- 
tion. Such  a view  would  inevitably  restrict 
and  olroumsorlbe  the  right  of  a citizen  to 
be  a candidate  for  offloe  within  such  limits 


; with,  and  con- 
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and  hedge  the  privilege  about  with  euoh 
conditions  as  materially  to  impinge  upon 
the  guarantee  of  the  Constitution  that 
'all  elections  shall  be  free  and  open' 

(Section  9,  Article  2,  Constitution  1875.) 

It  will  be  noted  that  the  statute  uses  the 
word  'with'  only,  without  qualifying  this 
word  by  the  word  'contemporaneously ' or 
other  similar  word  connoting,  or  importing, 
simultaneity  of  filing  of  both  the  receipt 
for  the  deposit  and  the  certificate  of 
nomination.  Clearly,  the  language  used. 

Imports  and  requires  the  filing  of  this 
receipt  at  the  same  place  and  with  the  same 
officer  with  whom  suoh  certificate  of  nom- 
ination is  filed.  ***** 

"It  is  manifest  that  any  eligible  candidate 
for  office  is  entitled  to  tho  whole  of  bhe 
last  day  allowed  by  law  within  which  to  sub- 
mit himself  to  the  electors  for  their  suf- 
frages, In  a case  like  this,  where  the 
proposed  candidate  is  in  no  rise  at  fault 
(the  argument  that  he  should  have  made  up 
his  mind  earlier  obviously  having  no  weight, 
by  reason  of  the  truth  of  the  premise  last 
above)  ought  he  to  be  deprived  of  the  privi- 
lege of  running  for  a public  office  by  the 
mere  adventitious  fact  of  tho  absence  from 
his  office,  or  from  the  city,  or  from  the 
state,  of  the  only  officer  from  whom  the  re- 
quired official  receipt  can  under  the  letter 
of  the  law  be  obtained?  The  Treasurer  might 
be  ill,  or  a case  can  be  imagined  where  the 
death  of  the  Treasurer  might  occur  on  the 
last  day  for  filing  prescribed  by  the  letter 
of  the  statute,  ana  wherein  it  would  be  im- 
possible to  appoint  his  successor  in  time  to 
have  suoh  successor  aooept  the  required  deposit 
and  issue  the  required  receipt  therefor.  * * * 

* * * all  that  should  be  required  is  the  earliest 
possible  payment  and  obtentlon  and  filing  there- 
after of  suoh  receipts  provided,  such  filing 
of  the  reoelpt  shall  be  in  time  'to  allow  of  the 
performance  py  the  Board  of  EleoiTorT  Coimuioslonera 
of  the  very  "First  of  the  ensuing  duties  lnoumbent 
upon  tihem  oy  law.  * * * * *H 

The  view  and  ruling  set  forth  in  the  oaae  supra  is  fully 
sustained  in  the  oase  of  State  ex  rel.  Hues  v.  Haden,  163  S.W. 
(2d)  946,  349  Mo.  982,  We  shall  not  quote  from  this  latter  oase 
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for  the  reason  that  said  opinion  reiterates  the  quotation  hereto 
set  forth  from  the  Haller  o&ee* 

No w turning  to  the  opinion  request  we  note  that  Mr*  Charles 
Barrett  read  and  signed  the  statutory  candidate's  declaration 
In  the  County  Clerk's  of floe  on  the  24th  day  of  April,  1944* 

The  question  thon  presents  itself  as  to  whether  or  not  this  was 
tantamount  to  a filing  with  the  olerk  at  that  time. 

In  this  connection  we  call  attention  to  the  case  of  State 
v.  Brubaker,  177  3,1%  (2d)  325,  l.o*  024,  wherein  the  court  had 
this  to  sfiyi 

* # « * Appellant's  attorney  filed  an  affi- 
davit which  reads  ns  follows* 

"'Before  me,  the  undersigned,  personally 
appeared  A.  H.  darner,  attorney  for  the 
defendant  in  the  above  entitled  oause,  who 
upon  hie  oath  atates  that  within  four  days 
of  October  15,  1942,  he  lodged  in  the  circuit 
clerk's  office  of  Newton  County,  Missouri,  a 
motion  for  new  trial,  which  the  clerk  advised 
him  could  not  be  filed  under  their  rules,  ex- 
cept when  court  wes  In  session  and  that  the 
olerk  would  keep  said  motion  and  have  the 
oourt  note  It  on  his  docket  when  he  met  pur- 
suant to  adjournment , and  that  he  had  no 
authority  to  file  it  as  that  was  loft  up  to 
the  oourt  * ' 

"The  only  answer  to  that  affidavit  is  the 
following  statement  by  the  circuit  clerk: 

'Motions  lodged  In  my  office  .vhon  Court  is 
adjourned  are  not  noted  on  the  Judge's  Docket 
until  the  Court  meets  pursuant  to  adjournment.' 

"That  statement  lends  some  support  to  ap- 
pellant's contention.  We  are  not  holding, 
however,  that  appellant  has  made  a sufficient 
showing  in  this  case  for  us  to  disregard  the 
reoord  ss  certified  to  this  ccurt.  However, 
if  the  charge  of  appellant  as  to  the  practice 
and  rule  of  the  court  above  referred  to  la 
true,  then  oertainly  there  exists  a gross 
misunderstanding  as  to  the  olrouit  clerk's 
duties  with  reference  to  the  filing  of  papers 
by  litigants  in  pending  suits*  Section  4125, 

Mo*  Rev.  St.  (1939),  Mo.  R.S.A.,  requires 
motions  for  new  trial  to  be  filed  within  four 
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days  unless  further  time  is  granted.  If 
a defendant  deposits  suoh  motion  with  the 
olerk  of  the  oircuit  court  within  the  four 
days  he  has  oomplied  with  the  law.  The 
depositing  of  the  motion  with  the  clerk 
constitutes  a filing.  The  record  entry  or 
the  stamp  of  the  olerk  on  the  motion  only 
constitutes  evidence  of  the  filing.  See 
Grubb  v.  Cones,  57  Mo.  83 j State  ex  rel. 

Chester,  P.  & S.  G.  R.  Co.  v.  Turner,  270 
Mo.  49,  191  S.W.  987.  The  olerk  must  make 
some  record  of  the  filing  of  a paper  when 
it  is  presented  to  him.  He  has  no  dis- 
cretion in  this  matter.  See  Swainson  v. 

Bishop,  52  Mo.  227.  Note  also  the  reading 
of  section  944,  Mo.  Rev.  St.  (1939),  Mo. 

R.S.A.:  *«•*■**  " 

Upon  this  point  it  is  the  view  of  this  department  that 
there  was  a substantial  compliance  with  Section  11550,  enacted 
by  the  02nd  General  Assembly  (1944),  with  reference  to  the 
filing  of  the  candidate's  declaration  with  the  Ocmnty  Clerk  of 
Madison  County,  Missouri*  as  of  date  April  24,  1944. 

We  now  tu^n  to  the  question  of  whether  or  not  Mr. 

Charles  Barrett  complied  with  Section  11561,  Revised  Statutes 
of  Missouri,  1939,  ?hioh  section  has  to  do  with  paying  the 
filing  fee  and  obtaining  p receipt  therefor  from  the  Treasurer 
of  the  County  Central  Committee  of  the  political  party  upon 
whose  ticket  he  proposes  as  a candidate  and  seeks  nomination. 

In  this  connection  we  oall  attention  to  the  case  of 
State  ex  rel.  Dodd  et  al.  v.  Dye,  163  8.W.  (2d)  1056,  l.c.  1057, 
wherein  the  court  saids 

"The  receipts  for  the  filing  fees  were 
not  filed  simultaneously  with  the  dec- 
larations. Does  this  render  the  declara- 
tion void?  We  think  not,  and  especially 
so  since  the  agreed  statement  of  facts 
shows  that  the  fees  were  paid  June  1,  and 
the  receipts  were  later  filed  with  the 
respondent  showing  that  the  filing  fees 
had  been  paid  prior  to  the  filing  of  the 
declarations.  The  receipts,  at  most,  are 
evidences  of  payment  and  the  time  of  pay- 
ment. These  were  filed  with  the  respondent 
before  the  time  to  print  the  oallots,  and 
In  view  of  the  earlier  payments,  as  shown 
by  the  receipts  later  filed  with  the  re- 
spondent and  aooepted  and  marked  filed  by 
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him,  we  think  It  Is  too  teohnioal  on  the 
part  of  the  respondent  to  refuse  to  act, 
when  he  had  evidence  to  show  that  the 
fees  were  actually  paid  before  the  declara- 
tions were  filed, 

H^e  think  we  are  sustained  in  this  con- 
clusion by  the  following  cases  by  our 
Supreme  Court:  State  ex  rel.  Haller  v. 

Arnold,  277  Mo.  474,  210  S.W.  374,  375; 

State  ex  rel.  Neu  v.  Waeohter  ©t  al., 

332  Mo.  574,  58  S.r;.  2d  971,  and  State 
ex  rel.  Preisler  v.  Woodward  et  al.,  340 
Mo.  906,  105  S.tf.  2d  912." 

From  the  reading  of  the  Lye  case,  supra,  together  with  the 
Haller  case  and  the  Baden  case,  supra,  it  is  our  view  that  Mr. 
Barrett  made  a substantial  compliance  with  Section  11551  because 
of  the  faot  that  he  did  nil  that  was  humanly  possible,  according 
to  the  statement  in  your  opinion  request,  to  pay  the  *5.00  filing 
fee  and  procure  the  necessary  receipt. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  name  of 
Charles  Barrett,  resident  of  Madison  County,  Missouri,  3hall  be 
placed  on  the  Democrat  ticket  to  be  voted  at  the  August  primary 
election  as  a candidate  for  the  office  of  Representative  cf 
Madison  County,  Missouri. 


Respectfully  submitted. 


3.  RICHARDS  CRESCll 
Assistant  Attorney  General 


APPROVED: 


fcoY  iAoKxttrick 

Attorney  General 


BRCtml 


HEADING.  : Officers:  Field  Representatives  of  State 

: Service  Officer  not  public  officers.  Nof- 

: do  statutes  preclude  holding  office 

: of  field  representative  and  County 

: Treasurer  at  same  time.  Offices  are  not 

: incompatible . 


June  28,  1944 


Honorable  R.  Leroy  Miller 
Prosecuting  Attorney, 
Grundy  County 
Trenton,  Missouri 


Dear  Mr.  Miller: 


FILED 


This  will  Acknowledge  the  receipt  of  your  letter, 
dated  May  29,  1944,  requesting  an  opinion  of  thiB 
office,  whicJi  i8  as  follows: 

3en  W.  Gallup,  County  Treasurer  of  Grundy 
^anty,  is  desirous  of  obtaining  an  appointment 
as  Field  Representative  of  the  State  Service 
Officer *s  Department  providing  he  could  receive 
this  appointment  and  retain  his  office  as  County 
Treasurer . 

"Mr.  Gallup  has  been  Service  Officer  for  the  local 
American  Legion  Post  for  the  past  eight  years  and 
has  taken  care  of  the  servicemen’s  claims  for  the 
Red  Cross  since  the  beginning  of  the  war.  He 
stated  he  would  have  ample  time  to  attend  to  the 
duties  of  the  Service  Officer’s  Field  Represen- 
tative as  he  has  a deputy  in  the  Treasurers  office 
qualified  to  carry  on  in  his  Absence. 

"I  have  found  no  law  to  prevent  Mr.  Gallup  from 
being  appointed  as  Field  Representative  of  the 
State  Service  Officer’s  Department  and  at  the 
same  time  retain  his  office  as  County  Treasurer. 
The  only  law  I was  able  to  find  relative  to  the 
same  was  Section  12,  Article  IV  of  the  Consti- 
tution which  refers  to  members  of  the  general 
assembly;  Section  18,  Article  IX  which  refers  to 
counties  of  over  200,000  (the  population  of  our 
county  being  about  15,000);  and  Section  4,  Art- 
icle XIV  which  refers  to  federal  and  state 
officers . 

” Could  I have  your  opinion  on  this  matter.” 


Hon 
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The  rules  against  holding  of  two  offices  apply 
only  where  the  holding  of  two  public  off 1 cos  ie  invol- 
ved. There  ie  no  question  but  that  the  County  Treasurer 
la  a public  officer,  but  a question  arises  as  to  wheth- 
er a field  representative  for  the  state  service  officer 
could  be  considered  as  a public  officer.  As  is  stated 
in  42  Am.  Jur.  Sec.  61 « 

"The  prohibition  against  one  person  holding  more 
than  one  office  at  the  same  time  has  reference 
to  o flees,  as  distinguished  from  positions  in 
the  public  servioe  that  do  not  arise  to  the 
dignity  of  offices." 

A definition  of  "public  officer"  was  given  in  the 
case  of  State  ex  rel  vs.  Bus,  138  Mo .325  at  page  331. 
There  the  court  said: 

"A  public  office  is  defined  to  be ’the  right,  auth- 
ority and  duty,  created  and  conferred  by  law,  by 
which  for  a given  period,  either  fixed  by  law  or 
ensuring  a';  the  pleasure  of  the  creating  power, 
an  Imdivldual  is  invested  with  some  portion  of  the 
sovereign  functions  of  the  government,  to  be  ex- 
ercised by  him  for  the  benefit  of  the  public.' 

4kh*.  It  can  make  no  difference  thafc  the  appointment 
is  made  by  the  sheriff,  or  that  it  is  in  the  nature 
of  an  employment,  or  that  the  compensation  may 
be  fixed  by  contract.  The  power  of  appointment 
comes  from  the  state,  the  authority  is  derived  from 
the  law  and  the  duties  are  exercised  for  the  bene- 
fit of  the  public."  (The  court  in  the  last  sen- 
tence quoted  was  speaking  of  the  offioe  of  deputy 
sheriff . ) 

In  Hudson  v.  Annear  (Colorado)  75  Pac.2d  587,  the 
court  said: 

"Although  an  office  is  an  employment  it  does  not 
follow  that  every  employment  is  an  office;  a 
position,  the  duties  of  which  are  undefined  and 
which  can  be  changed  at  the  will  of  the  superior, 
is  not  an  office  but  a mere  'employment'  and  the 
incumbent  is  not  an  'officer'  but  a mere  'employ- 
ee.'" 

There  is  no  specific  title  of  "field  representative 
of  the  State  Service  Officer  in  the  law  but  he  would 
probably  come  within  the  word  "assistants"  as  used  in 
Sec.  15086  of  . B.  28  (62nd  General  Assembly  in  Extra 
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Session.)  Section  15086  provides: 

"The  said  State  Service  Officer  shall  employ  such 
assistants  as  may  be  necessary,  and  within  the 
limits  of  funds  appropriated  for  such  purpose. 

All  of  such  assistants  shall  have  served  in  the 
Military  lorces  of  the  United  States  and  shall 
have  been  honorably  discharged  therefrom.  The 
State  Service  Officer  shall  employ  such  attor- 
neys, consultants,  clerks,  stenographers  and 
employees  as  may  be  necessary  to  properly  carry 
out  the  provisions  of  this  act,  and  within  the 
limits  of  the  funds  appropriated  therefor.” 

Section  15086-A  provides* 

"The  s:  lary  of  the  State  Service  Officer  shall 
not  exceed  the  sum  of  $5,600  per  year,  and 
the  salaries  of  the  assistants,  attorneys,  con- 
sultants, clerks,  stenographers  and  employees 
shall  be  determined  and  fixed  by  the  State  Service 
Officer,  subject  to  the  approval  of  the  Governor." 

Section  15086-D  provides: 

"The  State  Service  Officer  is,  by  himself,  or 
through  his  duly  appointed  assistants,  authorized 
to  adnd.nister  oaths,  and  acknowledge  powers  of 
attorney  in  favor  of  the  State  Service  Officer, 
and  such  other  instruments  as  shall  be  used 
in  connection  with  applications  and  matter  per- 
taining to  claims  of  any  nature  against  the  United 
States  of  America  or  any  State  under  a^.y  law  or  laws 
pertaining  to  the  rights  of  veterans,  their  legal 
representatives  and  dependents,  living  within  the 
State  of  Missouri." 

Section  15086-E  provides: 

"The  State  Service  Officer,  his  assistants,  and 
all  attorneys,  consults  ts,  employees  and  per- 
sons commissioned  by  the  Governor  shall  not  for 
themselves  accept,  receive  or  charge  any  money, 
article  or  thing, of  value  for  the  performance 
of  any  such  service  rendered  to  any  veteran. 
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hie  or  her  legal  representatives  or  dependents , 
at  any  time  or  In  any  manner,  and  any  person 
who  shall  violate  the  provisions  of  this  Section 
shall  be  deened  guilty  of  a misdemeanor." 

Section  10384  provides:  ' 

"The  State  Service  Officer  and  all  subordinates 
and  employees  of  said  State  Service  Officer  shall 
familiarize  themselves  with  all  laws,  both  fed- 
eral and.  state,  relating  to  the  rl gilts  of  ex- 
servic#  men  and  women,  their  legal  representatives 
and  dependents*  » *.  It  shall  he  the  duty  of  the 
State  Service  Officer  and  his  assistants  to  co- 
operate with  the  several  offices  of  the  United 
States  Deployment  Service,  the  United  Veteran’s 
Administration  and  all  other  federal  and  state 
offices  legally  concerned  with  and  Interested 
in  the  welfare  of  veterans  and  their  dependents  * * 

These  are  the  sections  in  the  law  which  relate  to 
the  assistants  and  other  employees  of  the  State  Service 
Officer.  The  number,  tenure,  salary  or  specific  duties 
of  these  assistants  are  not  provided  for  In  the  law. 

By  Section  15086-D  the  State  Service  Officer  can 
empower  his  assistants  to  administer  oaths  and  acknow- 
ledge powers  of  attorney  In  favor  of  the  State  Service 
Officer.  They  do  not  have  the  right  to  take  powers  of 
attorney  in  their  own  name*  All  the  powers  and  duties 
under  the  act  are  vested  In  the  State  Service  Officer 
and  he  has  complete  charge  over  and  direction  of  his 
assistants,  their  office  does  not  have  any  powor  or 
authority  in  Itself  but  Is  under  the  minute  direction 
of  the  State  Service  Officer.  It  does  not  seem  that 
under  these  consider at ions  these  assistants  exercise 
or  have  vested  in  them  any  of  the  sovereign  power 
of  the  state  and  hence  they  cannot  be  considered  public 
officers. 

There  is  no  specific  requirement  that  the  county 
treasurer  devote  all  of  his  time  to  the  duties  of  his 
office.  Inded,  Section  13799  would  infer  that  the 
county  treasurer  could  hold  another  office , inasmuch, 
as  it  specifically  excluded  sheriffs,  marshalls,  clerks. 
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collectors,  or  deputies  of  such  officers  from  being 
county  treasurer,  thereby  inferring  that  other  office 
holders  not  within  these  groups  could  also  hold  the 
office  of  county  treasurer;  nor  is  there  anything 
apparent  in  the  laws  showing  the  scope  ol  the  activ- 
ities of  these  two  offices  that  would  make  them  in- 
compatible. As  is  stated  in  42  Am,  Jur.  Lee,  70, 
"Incompatibility  of  offices  exists  where  there  is  a 
conflict  in  the  duties  of  the  offices,  so  that  the 
performance  of  the  one  interferes  with  the  perform- 
ance of  the  duties  of  the  other."  This  would  certainly 
not  seem  to  be  the  case  here,  the  performance  of  the 
duties  of  on  of  these  office s would  In  no  way  concern 
or  conflict  with  the  other. 

Of  course,  it  must  be  pointed  out  that  your  county 
treasurer  must  still  faithfully  and  perso  ally  carry  on 
the  duties  of  the  of floe  of  county  treasurer  should  he 
accept  the  position  of  field  representative.  The  faot 
that  he  may  accept  another  position  to  occupy  part  of  hi 
time  w-  uld  not  be  an  excuse  for  neglecting  his  duties  as 
county  treasurer.  See  Sec.  12828  R.  8,  Mo.,  1939,  and 
Art.  11,  Sec.  18  Mo.  Constitution,  which  requires  an 
officer  to  personally  devote  his  time  to  the  performance 
of  the  duties  cf  such  office.  See  State  v.  Yager,  250 
Mo.  388,  157  S.  W.  557  and  State  v.  Stoner,  113  Mo,  202, 
where  the  Court  said  at  ^age  206, 

"The  wholesome  doctrine  that  * public  office  Is  a 
public  trust'  was  fortified  by  its  provision 
declaring  It  also  a personal  trust  and  that  no 
person  should  thereafter  hold  office  in  this 
state  who  did  not  personally  devote  his  time  to 
the  performance  of  his  official  duties.  That  he 
may  have  deputies  who  under  his  supervision  and 
control,  nay  assist  him  In  the  performance  of  Inis 
official  functions,  does  not  dispense  with,  nor 
In  any  way  lessen  his  obligation  to  personally 
devote  his  time  to  their  performance.#  •»" 
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CONCLUSION. 


It  la  therefore  the  opinion  of  this  office  that 
a field  representative  for  the  State  Service  Officer 
is  not  a public  officer  within  constitutional  inhi- 
bitions against  officers  holding  two  offices  at  the 
same  time}  nor  do  the  statutes  of  this  state  preclude 
the  holding  of  the  offices  of  field  representative  and 
county  treasurer  at  the  same  time,  and  that  these  offices 
are  not  incompatible. 


Respectfully  submitted 


J*.  T'LANAfl'N 

Assistant  Attorney  General 


APVROVL.D* 


RbY  McKITTRICK 
Attorney  General 

RJFtLeC 


MOTOR  VEHICLES:  Farmers  operating  motor  vehicles  within  t'  is 

state  carrying  their  own  farm  products  must 
display  their  name  and  address  and  weight  of 
the  vehicle.  Also  display  the  word  '"Local*” 
on  said  motor  vehicle. 


August  24,  1944 


Honorable  ^dwin  VI.  Mills 
Prosecuting  Attorney 
St . Clair  County 
Osoeola,  Missouri 

Dear  Sir: 


FILED 


We  are  in  receipt  of  your  letter  of  August  22,  wherein 
you  state  as  follows: 


"There  is  general  confusion  as  to  whether  under 
Section  8369,  Subdivision  4,  Laws  of  Missouri 
of  1943,  every  truck  is  required  to  display  the 
name,  address  and  licensed  weight  thereof. 


”1  have  been  asked  frequently  if  farmers  now 
have  to  display  their  names,  addresses  and  li- 
censed weights  on  their  truoks  when  they  haul 
their  own  produce,  live  stock  and  merchandise 
exclusively.  I have  advised  in  the  negative 
nd  personally  I believe  this  to  be  oorreot; 
but  others,  including  some  of  tie  highway  troop- 
ers, seem  to  thin-'  otherwise. 


"Section  83^7,  R.  S.  1939,  defines  commercial 
vehicles  ns:  Those  designed  or  regularly  used 
for  carrying  freight  and  merchandise,  or  (b) 
more  than  eight  passengers. 


"The  20th  Cent.  Unabridged  Dictionary,  among 
other  definitions  of  freight : *To  hire  for  the 
transportation  of  goods  or  merchandise* • Linked 
with  its  definitions  of  freight  is  the  idea  of 
transporting  for  hire  or  compensation,  i.e. 

*The  prioe  oaid  for  transporting  goods  by  land 
or  sea.* 


”A  passenger  is  defined  in  the  same  authority 
as:  One  who  travels  by  some  public  conveyance, 
as  an  elevator,  ship,  railroad  train,  street 
oar,  coach,  etc. 

”It  seems  dear  that  the  drivers  of  school  buses 
carrying  more  than  eight  passengers  will  have 
to  comply  with  this  new  law. 
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"While  porsonally  I believe  that  in  the  light 
of  the  above  definitions  the  new  law  does  not 
require  a farmer  or  other  person  hauling  his 
own  produce,  live-stock  or  merchandise  on  his 
own  aooount  exclusivel  to  display  his  name, 
addre  s and  licensed  weight  of  vehicle  thereon, 
yet  in  view  of  the  general  oonfusion  in  the  mat- 
ter whioh  may  affect  such  owners  traveling  out- 
side their  own  home  counties,  I will  greatly 
appreciate  an  opinion  from  your  department  which 
will  receive  statewide  oublioity  and  will  cer- 
tainly be  in  the  publio  interest. 

"I  therefore  respectfully  request  that  such  opin- 
ion be  rendered." 


Laws  of  Missouri,  1943,  Section  8369,  page  664  provides 
for  registration  of  motor  vehicles,  and  among  other  things 
sets  out  the  registration  fees  of  commercial  motor  vehicles 
and  local  commercial  motor  vehicles.  The  latter  terra  is  then 
defined  by  the  a’jovo  seotlon  as  follows: 

"The  term  * local  commercial  motor  vehicle*  includes 
e ery  * commercial  motor  vehicle*  as  defined  in 
Section  8307,  Revised  Statutes  of  Missouri,  1939, 
while  operating  within  this  state  and  UBed  for 
the  transportation  of  nernons  or  pronerty: 

"1.  Wholly  within  any  municipality  or  urban  com- 
munity, or 

"2.  Wholly  within  any  municipality  or  urban  com- 
munity and  a zone  extending  25  air  miles  from  the 
boundaries  of  any  municipality  or  urban  community 
or  contiguous  municipality  or  urban  community, 
or 

"3.  In  making  hauls  not  exceeding  25  miles  in 
length,  or 

"4.  .'.’hen  controlled  or  operated  by  any  person 

or  persons  principally  engaged  in  farming  when 
used  exclusively  in  the  transportation  of  agricul- 
tural products  or  live  stock  to  or  from  a farm 
or  farms,  or  in  the  transportation  of  supplies 
to  or  from  a farm  or  farms. 
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"Each  commercial  vehicle  shall  prominently  dis- 
play in  a conspicuous  place  on  said  vehicle  the 
name  of  the  owner  thereof,  the  address  from  which 
suoh  motor  vehicle  is  operated  and  the  weight 
for  which  said  motor  vehicle  is  licensed;  pro- 
vided further.  that  local  commercial  vehicles. 

In  addition  to  the  above  information,  shall  pro- 
minently display  on  such  vehicles  in  a conspic- 
uous place  the  word  ’Local*." 

On  January  19,  1944,  this  department,  in  an  opinion 
to  Honorable  Thee.  R.  Schneider,  Prosecuting  Attorney  of  Bates 
County,  construed  the  above  section  and  held  any  person  or  per- 
sons owning  a truck  which  is  principally  used  in  the  transpor- 
tation of  agricultural  products  or  iive  stock  to  and  from  a 
farm  or  farms,  or  in  the  transportation  of  supplies  to  or 
from  a farm  or  farms,  is  a M local  commercial  motor  vehicle” 
within  the  meaning  of  Section  8369,  Lavs  of  Missouri,  1943, 
page  664.  ' e reassert  the  conclusion  hereinabove  reaohed, 

and  include  a copy  of  said  opinion. 

The  above  section  specifically  provides  in  clear  and 
unambiguous  language  that  eaoh  commercial  vehicle  shall  promin- 
ently display  in  a conspicuous  place  the  name  and  address  of 
the  owner,  and  the  woight  of  the  vehicle,  and  further,  that 
in  the  case  of  local  commercial  vehicles,  there  shall  also  be 
displayed  the  word  "’ Local*". 

The  case  of  State  v.  Thatcher,  338  Mo.  622,  92  S.  ¥/. 

(2d)  640  the  Court  held  where  the  language  of  the  statute  is 
clear  and  unambiguous,  there  is  nothing  to  oonstrtte  and  intent 
contrary  to  the  evident  intent  oan  not  rationally  or  permissi- 
bly be  implied. 

The  intent  here  is  to  clearly  have  all  commercial  vehi- 
cles marked,  including  those  confined  to  local  agricultural 
operations,  so  that  in  the  policing  of  the  highways  a rapid 
determination  can  be  made  whether  the  vehicle  has  paid  the 
proper  registration  fee  and  who  is  the  owner  of  the  vehicle. 

You  direct  our  attention  to  S«ctionti367,  R.  S.  Mo.  1939, 
which  provides  in  part  as  follows: 

% 

"Vnherever  ifa  this  article,  or  in  any  proceeding 
under  this  article,  the  following  words  or  terms 
are  used,  they  shall  be  deemed  and  taken  to  have 
the  meanings  ascribed  to  them  as  follows:*  * * 
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♦Commercial  motor  vehicle. ♦ A Motor  vehicle  de- 
signed or  regularly  used  for  carrying  (a)  freight 

end  merchandise,  or  (b)  more  than  eight  oassengers. 

*********  *«-  + ***♦*  ****  * 

The  Legislature  has  seen  fit  to  define  the  meaning  of 
the  term  "Commercial  motor  vehicle".  You  undertake  to  define 
certain  terms  in  the  definition  in  order  to  show  that  the 
requirement  that  each  commercial  motor  vehicle  display  the 
name  and  address  of  the  owner  and  the  weight  of  the  vehicle 
applies  only  to  vehicles  for  hire. 

Your  theory  is  that  since  "The  term  * local  commercial 
vehlole'  includes  every  'commercial  motor  vehicle'  as  de- 
fined in  Section  8367 , R.  3.  Mo.  1939,*  * and  since  the 
meaning  of  the  latter  term  is  one  for  hire  it  has  no  applica- 
tion to  farm  vehioles  which  are  strictly  not  for  hire.  The 
difficulty  of  such  a theory  is  that  the  Legislature  has  not 
seen  fit  to  so  restrict  its  definition. 

In  view  of  the  following  oases  there  can  be  no  question 
tit  that  the  Legislature  has  the  power  to  define  the  meaning 
that  shall  be  asorlbed  to  the  various  terms  used  in  its  own 
enactments.  In  the  case  of  St.  Louis  v.  Nash,  181  S.  W. 

1145,  266  Mo.  523  l.c.530  the  Court  said: 

"There  is  but  little  doubt  we  opine  that  within 
limits  not  necessary  here  to  disouss  (since  ob- 
viously the  boundaries  are  wide  enough  to  inolude 
the  facts  here),  a legislative  body  may  define 
the  objeots  affected  or  designed  so  to  be  by  its 
own  enactments,  and  that  we  are  bound  ordinarily 
in  construing  its  aots  or  ordinances  to  follow 
its  own  definitions.*  * *" 

In  the  case  of  State  ex  rel.  Exchange  Bank  Allison, 

56  S.  W.  467,  155  Mo.  325  l.o.  530  the  court  said: 

"But  when  the  legislature  issues  a codifloation 
or  revision  of  laws  and  as  a part  of  it  lays  down 
definitions  and  rules  of  construction  of  terms 
therein  used,  the  courts  get  at  the  meaning  of 
the  lawmakers  by  applying  those  definitions  to 
those  terms,  and  following  those  rules  of  oonstrus- 
tion.  The  definition  under  those  oircumstanoes 
is  authoritative,  and  to  be  read  into  the  statute 
as  4 part  of  itself.*  * * " 
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Again  in  the  case  of  St.  ex  rel  McKinley  Pub.  Co.  ▼. 
Haokmann,  314  Mo.  33,  288  S.  W.  1007,  l.c.  1010  the  Court  said 

"Aside  from  this,  the  power  of  a Legislature  to 
define  the  objects  effected,  or  sought  to  be  ef- 
feotedjj,  by  its  own  enactments  is  beyond  controversy. 

If  the  Legislature  desired  to  restrict  its  definition 
of  "commercial  motor  vehicles"  as  those  designed  or  regularly 
used  for  carrying  freight  and  merchandise  for  hire  it  could 
ver:  eeaslly  have  done  so.  Thus  Seotion  83577  ri.  S.  Mo.  1939, 
defining  the  word  "chauffeur"  f&tati>8  in  part  that  " (b)  who  as 
owner  or  employee  operates  a motor  vehicle  carrying  passenger 
or  property  for  hire."  8 

From  the  foregoing  we  are  of  the  opinion  that  farr 
or  other  persons  operating  within  this  State  and  hauling4??8 
own  products,  livestock,  or  merchandise  exclusively  must  1118 
prominently  display  his  name  and  address  on  the  vehiole,  _ 
the  weight  of  the  vehiole,  and  in  addition  must  prominently 
display  in  a conspicuous  place  the  word  "*i-ocalf". 

Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney  General 


, APPROVED: 


Attorney  General 


ASSESSMENTS: 


ate  Tax  Commission-  cannot  ©view  assess- 
ments made  by  city  assessing  authorities. 


September  15,  1944 


FILE 


Honorable  Jesse  A*  Mitchell 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
September  6,  1944,  which  reads  as  follows: 


"The  state  Tax  Commission  is  confronted 
with  a problem  which  we  have  not  had  here- 
tofore. 

"A  taxpayer  of  Kansas  City  has  made  a re- 
turn for  a certain  amount  on  personal 
property  as  of  January  1,  1944.  The  city 
authorities  increased  the  amount  of  assess- 
ment, said  assessment  being  in  excess  of 
the  assessment  made  against  the  taxpayer 
by  the  county.  The  taxpayer  petitions  the 
State  Tax  Commission  to  review  the  assess- 
ment. 

"Is  the  State  Tax  Commission  vested  with 
authority  to  review  an  assessment  made  by 
the  city,  or  do  Sections  11027  and  11028 
apply  only  to  assessments  made  by  county 
authorities,  city  assessments  not  being 
referred  to  nor  approved  by  the  3tate  Board 
of  Equalization? 

"The  contention  of  the  city  in  this  case  is 
that,  since  the  ordinances  of  Kansas  City 
fixed  January  1 as  the  date  of  assessment, 
which  is  seven  months  later  than  the  date 
fixed  for  state  and  county  assessments,  they 
are  not  restricted  to  a value  not  in  excess 
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of  the  county  assessment. 

"Your  attention  at  a date  as  early  as 
possible  will  be  much  appreciated.** 


Section  10  of  Article  X of  the  Constitution  of  Mis* 
sour!  reads  as  follows: 


"The  General  assembly  shall  not  impose 
taxes  upon  counties,  cities,  towns  or 
other  municipal  corporations  or  upon  the 
inhabitants  or  property  thereof,  fear 
county,  city,  town  or  other  municipal  pur* 
poses,  but  may,  by  general  laws,  vest  in 
the  corporate  authorities  thereof  the  pow- 
er to  assess  and  collect  taxes  for  such 
purposes." 


Pursuant  to  the  above  provision  of  the  Constitution, 
the  Legislature  of  Missouri  has  vested  in  the  municipality 
of  Kansas  City  the  power  to  assess  and  collect  taxes  for 
local  purposes.  Section  o71  of  jirtiole  XII  of  the  Charter 
of  Kansas  City  provides  as  follows: 


"The  Council  is  hereby  given  power  to  pro- 
vide by  ordinance  for  the  assessment, 
equalization,  levy,  extension  of  the  tax 
levy,  and  the  collection  and  enforcement 
of  city  taxes  and  assessments,  general  and 
special." 


The  City  of  Kansas  City  has  by  ordinances  established 
a system  of  assessing  property,  including  the  right  of  the 
property  owner  to  appeal  to  designated  boards  from  the  assess 
meat  made  by  the  city  assessor.  The  matter  of  assessing  prop 
erty  within  its  boundaries  and  of  levying  taxes  on  said  prop- 
erty for  municipal  purposes  has  thus  been  delegated  to  the 
City  of  Kansas  City.  Certain  restrictions  have  been  placed 
upon  all  cities  in  exercising  such  power,  but  within  those 
restrictions  cities  can  assess  property  and  levy  taxes  upon 
it  for  local  purposes. 
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The  State  Tax  Commission  has  been  created  by  statute 
and  its  powers  and  authority  defined  by  statute.  By  Sec- 
tion 11010,  R.  s.  Missouri,  1959,  it  is  made  the  duty  of 
the  state  Tax  Commission  to  "familiarize  itself  with  all 
the  sources  of  income  provided  by  law  for  the  state  and  its 
political  subdivisions."  It  has  been  held  by  the  Supreme 
Court  of  Missouri  that  the  City  of  Kansas  City  is  not  a 
political  subdivision  of  the  state  (City  v . Heal,  122  Mo, 
232). 


Section  11012,  R.  S.  Missouri,  1939,  reads  as  follows: 


"The  commissi on  shall  fully  Inform  Itself 
concerning  all  expenditures  of  the  public 
funds,  by  whomsoever  and  for  whatsoever 
purpose  made,  and  the  necessity  therefor. 
The  commission  shall  within  the  first 
thirty  days  of  each  session  of  the  general 
assembly  report  its  findings  and  make  such 
recommendations  as  It  believes  will  best 
make  for  efficiency  and  economy  and  prevent 
waste  of  public  funds:  Provided,  that  be- 
fore said  report  is  made  and  compiled  all 
departments,  bureaus  and  Institutions  shall 
have  due  notice,  and  be  required  to  appear 
and  produce  evidence  as  to  the  needs  of 
such  departments,  bureaus  or  institutions." 


We  think  the  foregoing  statute  clearly  shows  that  the 
duties  of  the  state  Tax  Commission  do  not  expend  to  the  as- 
sessment and  collection  of  taxes  in  cities.  The  departments, 
boards  and  institutions  referred  to  in  said  section  are  clear- 
ly those  of  the  state.  Furthermore,  there  would  be  no  pur- 
pose in  the  State  Tax  Costaissiou  reporting  to  the  General 
Assembly  the  condition  of  the  finances  of  each  city  in  the 
state  and  the  needs  of  such  city  because  the  General  assembly 
cannot  levy  taxes  on  such  cities.  (See  section  10,  Article 
X,  Constitution  of  Missouri.) 

The  specific  powers  and  duties  of  the  State  Tax  Com- 
mission are  set  out  in  Section  11027  of  the  statutes  as 
amended.  Laws  of  1941,  page  691.  By  paragraph  (1)  of  said 
statute  it  is  provided  as  follows: 
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"(1)  To  have  and  exercise  general  super- 
vision  over  all  the  assessing  officers  of 
this  state,  over  county  boards  of  equal!-  , 
zation  ana  appeal  in  the  performance  of 
their  duties,  and  to  take  such  measures  as 
will  secure  the  enforcement  of  the  provi- 
sions of  this  article,  and  all  the  proper- 
ties of  this  state  liable  to  assessment  for 
taxation  shall  be  placed  upon  the  assess- 
ment rolls  and  assessed  in  accordance  with 
the  letter  and  plain  provisions  of  the  law." 


City  assessors  are  not  assessing  officers  of  this 
state.  Their  assessments  are  not  the  basis  for  the  levy  of 
state  taxes.  Their  assessments  may  be  lower  than  those  made 
for  state  purposes.  In  State  ex  rel.  v.  Jaudon,  286  Mo.  181, 
227  S.  W«  48,  1.  c.  52,  the  Supreme  Court,  in  discussing  Sec- 
tion 11  of  Article  X of  the  Constitution,  said: 


"It  is  argued  that  the  city  assessor  need 
not  go  as  high  as  the  state  and  county  val- 
uation, and  can  therefore  fix  his  own  values, 
within  those  bounds.  This  may  be  granted, 
and  should  be  granted;  * * * . 

w * * * As  a fact,  in  this  case,  the  city 
assessor's  valuation  aid  not  exceed  the 
standard,  which  we  conceive  to  be  the  one 
fixed  by  said  section  11,  art.  10,  of  the 
Constitution,  and  this  constitutional  pro- 
vision does  not  prohibit  a lower  valuation 
by  the  city  assessor.  Its  prohibition  Is 
against  excess,  ana  not  further.  * *-*  f» 


It  makes  no  difference  to  the  state  what  valuation  is 
put  on  city  property  for  local  taxation  purposes  so  long  as 
that  valuation  does  not  exceed  the  valuation  placed  upon  the 
same  property  for  state  and  county  purposes. 

Paragraph  (5)  of  Section  11027,  supra,  provides  as  fol- 
lows: 

nt 5)  To  furnish  the  state  board  of  equali- 
zation at  each  session  thereof  a statement 
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of  the  value  of  tbe  taxable  property  in 
each  oouaty  ia  the  state,  and,  when  so 
requested,  to  meet  with  tbe  state  board 
of  equalization.  Tbe  said  statement  here- 
in referred  to  shall  include  a statement 
of  the  amount  to  be  added  to  or  aeaucted 
from  tbe  valuation  of  tbe  real  ana  person- 
al property  of  each  county,  specif ylng  tbe 
amount  to  be  added  to  or  be  deductea  from 
tbe  valuation  of  tbe  real  or  personal  prop- 
erty, to  tbe  end  that  tile  state  board  of 
equalization  may  adjust  and  equalise  tbe 
valuation  of  real  tail  personal  property 
among  tbe  several  counties  in  the  state 
as  is  provided  by  law.'* 


Again  it  is  clear  that  the  State  Tax  Commission  is  to 
deal  with  the  valuation  of  property  in  each  county,  not  in 
each  city.  The  btate  Board  of  Equalization  adjusts  and 
equalizes  the  valuation  of  property  among  the  various  coun- 
ties of  the  state,  section  13  of  Article  X of  tbe  Constitu- 
tion of  Missouri  provides,  in  part,  as  follows: 


* * * * The  duty  of  said  board  shall  be 
to  adjust  and  equalize  the  valuation  of 
real  and  personal  property  among  the  sev- 
eral counties  in  tne  State,  and  it  shall 
perform  such  other  duties  as  are  or  my  be 
prescribed  by  law.” 


There  vroulu,  therefore,  be  no  purpose  in  having  the 
State  Tax  Commission  certify  to  tbe  state  Board  of  Equaliza- 
tion the  valuations  of  city  property  since  the  latter  body 
is  charged  with  no  duty  witn  respect  to  equalising  valuations 
among  the  several  cities  of  tbe  state. 

By  Section  11029,  h,  3,  Missouri,  1909,  it  is  made  tbe 
duty  of  tbe  secretary  of  the  State  Tax  Gomiaission  to  certify 
to  the  county  clerk  changes  mde  in  trie  valuation  of  the 
property  of  a county  by  that  Commission  and  the  State  board 
of  gquallzation,  and  suou  county  clerk  is  requireu  to  fur- 
nish a copy  thereof  to  tbe  assessor  and  one  copy  to  tbe  county 
board  of  equalization.  Thus,  when  those  agencies  have  all 


Honorable  Jesse  a.  Mitchell 


•6- 


September  15*  1944 


acted  and  the  valuation  oi  all  property  in  the  county  for 
state  and  county  purposes  has  been  fixed,  then  a ceiling, 
above  which  cities  in  such  county  cannot  go,  hu.a  been  de- 
termined. jJLl  property  in  a oounty  woulu  thus  be  valued 
by  the  state  Tax  Commission,  including  the  property  in 
cities  in  such  oounty.  Giti®3  in  such  oounty  can  either 
use  that  valuation,  or  a lower  valuation,  but  they  cannot 
use  a higher  valuation. 


ooncmsiOB 


It  is,  therefore,  tne  opinion  of  this  office  that  the 
State  Tax  Gorfimission  does  not  have  authority  to  review  as- 
sessments made  by  city  assessing  authorities  for  purposes 
of  local  taxation. 


Respectfully  submitted 


HaRRY  H.  KAY 

assistant  Attorney  General 


APPROVED* 


VANS  G.  THUNLO 

(Acting)  Attorney  General  . 
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TAXATION . 


Three  Story  Masonic  Lodge 
building  having  two  stories  rented 
commercially  is  not  exempt  from 
taxation. 


November  29,  1944 


I ' 

Mr.  Jesse  A.  Mitchell,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  Mitchell* 


This  will  acknowledge  the  receipt  of  your  letter 
of  November  18,  requesting  an  opinion  from  this 
office,  which  is  as  follows: 

"I  am  enclosing,  herewith,  a request  from 
the  County  Assessor  of  Johnson  County  for 
an  opinion  concerning  the  liability  for 
taxation  of  certain  property  in  that 
county. 

"Also,  enclosed  are  Articles  of  Agreement 
on  which  this  company  based  their  claim  for 
exemption. 

"Will  you  kindly  favor  this  Commission  

an  opinion  relative  thereto." 

Any  claims  of  the  lodge  to  exemption  depends  on 
a construction  of  Sec.  6 of  Article  10  of  the  Con- 
stitution of  Missouri  and  Sec.  10937,  R.  S.  Mo., 
1939.  Said  Sec.  6,  of  the  Constitution  provides 
in  part  as  follows: 

* Lots  in  incorporated  cities  or  towns 
or  within  one  mile  cf  the  limits  of  any  such 
city  or  town,  to  the  extent  of  cne  acre,  and 
lots  one  mile  or  more  distant  from  such  cities 
or  towns  to  the  extent  of  five  acres,  with 
the  buildings  thereon,  may  be  exempted  from 
taxation,  when  the  same  are  used  exclusively 
for  rell  lous  worship,  for  schools,  or  for 
purposes  purely  charitable.  -*  *" 

Section  10937,  R.  S.  Missouri,  1939  contains  lane 
guage  similar  to  the  language  quoted  in  Section 
6 supra.  In  construing  tax  ememptlon  provisions 
the  rule  that  such  provisions  must  be  given 
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a strict  but  reasonable  construction  Is  to  be  a piled. 

From  the  facts  you  submit,  it  appears  that  the  build- 
ing In  question  is  owned  by  a Masonic  organization, 
that  it  is  a three  story  building,  that  the  first 
two  floors  are  rented  out  for  commercial  purposes 
and  that  the  top  floor  is  used  for  the  lodge  rooms. 

The  Articles  of  Agreement  of  the  association  pro- 
vide that  "a  portion  of  the  said  buildings  and 
grounds  may  be  rented  or  leased  for  business  pur- 
poses and  the  net  income  therefrom  shall  belong 
to  said  Corinthian  Lodge  Number  265,  A.  F.  and  A.  M., 

De  Molay  Chapter  Number  26  R.  A.  M.  and  Mary  Com- 
mandery  lumber  19  K.  T.  but  shall  not  inure  to  the 
pecuniary  profit  of  the  individual  member  thereof,  * * " 

It  must  be  noted  that  the  Constitution  and  statute 
referred  to  above,  exempt  property  from  taxation  if 
it  is  used  exclusively  for  religious  worship,  for 
schools,  or  for  purposes  purely  charitable. 

The  specific  question  you  have  here,  was  considered 
and  decided  by  the  Supr  me  Court  of  Missouri  in 
the  case  of  Fitterer  vs.  Crawford,  157  Mo.  51. 

The  case  involved  a Masonic  lodge  similar  to  the 
one  here  • This  lodge  also  owned  a three  story  building, 
the  first  floor  of  which  was  rented  to  a store,  the 
second  was  also  rented  and  the  third  was  used  as  a 
lodge  room.  The  rents  were  used  solely  for  the  pur- 
poses of  the  lodge. 

The  court  at  page  63  states: 

"But  in  order  that  the  property  in  question 
shall  be  exempt  from  taxation,  it  must  under 
the  statute  have  been  used  exclusively  for 
purposes  purely  charitable.  The  building 
erected  upon  the  ground  is  three  stories  high, 
the  first  story  is  rented  and  used  for  a store 
room.  The  second  story  is  also  rented.  The 
third  story  is  used  and  occupied  by  the  members 
of  said  lodge  as  a lodge  room  and  ante-rooms  in 
connection  therewith.  The  rents  received  from 
the  building  are  used  in  the  liquidation  of 
a debt  Incurred  by  the  lodge  in  constructing 
the  building  and  for  no  other  purpose.  It  is 
upon  the  condition  that  the  property  is  used 
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exclusively  for  purely  charitable  purposes,' 
that  it  is  exempted  from  taxation.  It  must 
be  remembered  that  it  is  not  exempted  from 
taxation  simply  because  it  belongs  to  the 
Masonic  Lodge,  but  because  of  its  exclusive 
use  by  the  lodge  for  charitable  purposes. 

Now  as  to  the  third  story  there  can  be  no 
question  as  to  its  use  for  such  purposes, 
but  as  to  the  other  stories  and  the  ground 
they  are  not  so  used,  and  being  parts  of  the 
same  building  and  belonging  to  the  same 
party,  it  could  not  be  parceled  out,  and  thus 
assessed  and  taxed  so  as  to  bring  that  part  of 
it  'used  exclusively  for  charitable  purposes' 
within  that  provision  of  the  statute  which 
exempts  such  property  from  taxation.  Nor 
do  we  think  that  merely  applying  the  rents 
received  fr  m the  first  and  second  stories 
to  the  extinguishment  of  the  debt  incurred 
in  the  construction  of  the  Masonic  Lodge 
building  is  'using  the  building  exclusively 
for  purely  charitable  purposes'  within  the 
meaning  of  the  statute.  There  is  a very 
material  difference  between  the 'use  of  a build- 
ing exclusively  for  purely  charitable  purposes' 
and  renting  it  out  and  then  applying  the  pro- 
ceeds therefrom  to  such  purposes.  To  rent  out 
a building  is  not  to  use  it  within  the  meaning 
of  the  statute,  but  in  order  to  use  it,  it 
must  be  occupied  or  made  use  of.  Moreover, 
by  leasing  the  property  the  lodge  becomes 
the  competitor  of  all  persons  having  property 
to  rent  for  similar  purposes  and  the  plain 
and  obvious  meaning  of  the  statute  is  that 
such  property  shall  not  be  exempt  from  tax- 
ation." 

This  case  is  exactly  in  point  and  is  decisive  of  the 

question  here. 


CONCLUSION. 


It  is  therefore,  the  opinion  of  this  offioe  that 
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where  a three  story  Masonic  Lodge  building  has  two 
s tori es  which  are  rented  out  to  businesses,  it  is 
not  being  used  exclusively  for  charitable  purposes 
and  hence  is  not  exempt  from  taxation. 


Respectfully  submitted 


ROBERT- T . I LAN AG AN 

Assistant  Attorney  General 

APr ROVED: 


van’e  c.  tIurlo 

(Acting)  Attorney  General 


RJFlLeC 


ri.o.uJo  -iiHu  ^ec . oooo,  k.  a.  Mo.  19oy,  is  not  appli- 

cable to  counties  navin0  a population  of 
20,000  and  not  tore  than  50,000  inhabitant 
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Mr.  S.  a.  Morrison 
County  surveyor  and 
Ex  Offioio  Highway  Engineer 
Howell  County 
West  Plains,  Missouri 


Dear  Sir: 


This  will  acicnowledge  receipt  of  your  request  for 
an  official  opinion,  which  reads: 


"Section  8668  provides  a \«ay  to  dispense 
with  the  office  of  County  Highway  Engineer. 

"a  proviso  in  Seotion  8660  says  that  after 
the  first  of  January  1941  in  all  counties 
in  the  state  which  contain  or  which  may 
hereafter  contain  not  les3  than  twenty  thou- 
sand inhabitants  or  more  th<in  fifty  thousand 
Inhabitants  the  county  surveyor  slidl  be  ex 
offioio  highway  engineer,  and  his  salary  us 
county  highway  engineer  not  be  less  than 
$.1200. 00  per  annum  nor  more  than  *2000.00 
, per  annum  to  be  determined  by  the  County 
Court. 

"In  your  opinion  ean  the  county  surveyor 
under  this  proviso  be  deprived  of  the  of- 
fice of  county  engineer  by  the  procedure 
set  out  in  Seotion  8668?  An  opinion  from 
your  offloe  will  be  greatly  appreciated." 


Artlole  9,  Chapter  46,  a.  8.  Missouri,  19o9,  is  the 
Highway  Engineer  Law.  It  provides  that  the  oounty  court 
may  appoint  a oounty  highway  engineer  in  any  oounty  and 
further  prescribes  his  qualifications,  salary,  duties,  eto. 


i'll*  . 3 • ii « 


Morri son 


-r- 


3opt ember  21,  1944 


3oo t Ion  8660 , it.  3.  Missouri,  1969,  autnorizes  tue 
county  court,  in  their  discretion,  to  uppoint  tne  county 
surveyor  as  county  highway  engineer,  anu  if  ne  is  appointed 
to  such  office  his  salary  shall  be  governed  by  Section 
8657,  £.  S.  Missouri,  1969,  which  authorizes  an  additional 
amount  of  money  in  lieu  of  all  fees  except  those  whioh  he 
receives  as  county  surveyor. 

Section  8660,  supra,  reads: 


"The  county  court  of  the  several  counties 
in  this  state  may , in  their  discretion, 
appoint  the  county  surveyor  of  their  re- 
spective counties  to  the  office  of  county 
highway  engineer,  provided  he  be  thoroughly 
qualified  ana  competent,  as  required  by 
this  article;  and  when  so  appointed,  he 
shall  receive  the  compensation  fixed,  by  the 
oounty  court,  as  proviaed  in  section  8657, 
in  lieu  of  all  fees,  except  such  fees  as 
are  allowed  by  law  for  his  services  as 
oounty  surveyor:  Provided . that  in  coun- 
ties in  which  the  provliTons  of  this  arti- 
cle with  reference  to  the  appointment  of  a 
oounty  highway  engineer  have  not  been  sus- 
pended ns  hereinafter  provided,  the  oounty 
surveyor  may  refuse  to  act  or  serve  as  such 
county  hi«Jiwuy  engineer,  unless  otherwise 
provided  by  law.  In  the  event  that  the 
oounty  highway  engineer  cannot  properly  per- 
form all  the  auties  of  his  office,  he  snail, 
with  the  approval  of  the  oourt,  appoint  one 
or  more  assistants,  who  shall  receive  such 
compensation  as  may  be  fixed  by  the  oourt: 
Provider , however,  that  in  all  oounties  In 
this  stute  whioh  contain  or  whioh  may  here- 
after contain  more  than  fifty  thousand  in- 
habitants, and  whose  taxable  wealth  exceeds 
or  may  hereafter  exceed  the  sum  of  forty- 
five  million  dollars,  and  whioh  adjoin  or 
contain  tnerein,  or  m ay  hereafter  adjoin  or 
oontuin  thorein,  u city  of  more  than  100,600 
inhabitants  by  the  last  decennial  census,  the 
oounty  surveyor  shall  be  ex  offiolo  oounty 
highway  engineer,  and  his  salary  as  surveyor 
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and  ex  officio  oounty  highway  engineer 
shall  be  not  less  than  three  tnousunu  dol- 
lars and  not  more  than  Tiro  thousand  col- 
lars, us  may  be  fixed  by  the  county  court, 
and  all  fees  collected  lu  such  counties 
by  the  surveyor,  for  his  services  us  sur- 
veyor, snail  be  paid  Into  the  county 
treasury,  to  be  placed  to  the  credit  of 
the  oounty  revenue  fund:  Provided,  also, 
that  in  the  counties  last  above  mentioned 
tne  oounty  surveyor,  as  surveyor  and  ex 
officio  oounty  highway  engineer,  muy  ap- 
point, subject  to  the  approval  of  the 
county  court,  such  assistants  us  may  be 
necessary,  and  no  assistant  shall  receive 
more  than  twenty-one  hundred  dollars  per 
annum:  Provlaeu  further,  that  in  all  coun- 

ties in  in\s  state  wni'c'h  contain  or  may 
hereafter  contain  two  hundred  tnousunu  and 
less  than  four  hundred  thousand  inhabitants, 
ana  which  oounty  or  counties  contain  one 
hundred  ana  fifty  miles  or  more  of  macadam- 
ized roads,  outside  of  munioipul  corporations , 
auu  which  oounty  ox*  counties  pay  to  the  ooun- 
ty surveyor  a salary  of  tores  thousand  dol- 
lars or  lots  annually,  tne  oounty  surveyor 
of  such  county  or  oounties  saall  be  ex  offi- 
cio oounty  highway  engineer:  Provided  further, 
after  January  1,  1941,  that  in  all  counties 
in  the  state  Which  contain,  or  which  stay  here- 
after contain  not  less  than  twenty  thousand 
inhabitants  or  more  than  fifty  thousand  in- 
habitants the  oounty  surveyor  shall  be  ex 
officio  oounty  highway  engineer,  and  his  sal- 
ary as  oounty  highway  engineer  shall  not  be 
less  than  twelve  hundred  dollars  per  annum, 
nor  uare  than  two  thousand  dollura  par  annum 
as  shall  be  deter  uined  by  the  oounty  dourt." 


Section  8d57,  supra,  roads: 


"The  oounty  hi  .hw^y  engineer  shall  x'doeive 
such  compensation  as  may  be  fixed  by  order 
of  tne  oounty  court  of  his  respective  oounty: 
Provided,  his  salary,  shall  not  be  less  than 


JX.  8 


-4- 


Sept ember  £1,  1944 


. a.  Morrison 


toree  hundred  dollars  nor  ^ora  tnan  two 
thousand  dollars  par  annum:  Provided 
further,  that  in  all  counties  ir.  this 
state  union  contain  or  may  hereafter  con- 
tain more  than  fifty  thousand  inhabitants, 
unu  Vinos e taxable  wealth  exceeds,  or  may 
hereafter  exoeeu,  the  sum  of  forty-five 
million  dollars,  ana  wnich  adjoin  or  con- 
tain therein,  OX  uo-y  u«..-e  .x'ter  adjoin  or 
oontain  therein,  a city  of  more  than  one 
hundred  thousand  inhabitants  by  last 
decennial  census,  the  county  surveyor  <md 
ex  offioio  highway  engineer  shall  reoeive 
a salary  of  not  les3  than  three  thousand 
dollars  nor  more  tnan  five  thousund  dol- 
lars, as  may  be  flxeu  by  the  county  court. " 


ifror.  a reading  of  section  3660,  supra,  you  will  see 
that  the  60th  Gener^  Assembly  umenueu  that  statute  by  add- 
ing thereto  the  last  proviso  effective  January  1,  1941 
( see  Laws  19J9,  p.  674).  This  proviso  is  a oo'.euand  that 
in  those  counties  between  20,000  and  50,000  inhabitants 
the  county  surveyor  snail  be  ex  officio  county  highway 
engineer,  and  for  such  services  his  salary  shall  not  be 
less  than  vl200.00  per  annum  or  more  than  *2000.00  per 
annum,  to  bo  determined  by  the  county  court. 

In  view  of  the  foregoing,  unaouotedly  the  Legisla- 
ture lntennea  unut  tuu  county  surveyor  and  ex  offioio 
county  kignwy  engineer  in  counties  of  that  size  shall  re- 
ceive, in  addition  to  his  fees  as  provided  by  law  for  ser- 
vices as  county  surveyor,  a salary  of  not  less  than 
V1P00.00  or  Mior%>  than  y2UOU.0Q  per  annum.,  as  determined 
by  the  county  oourt. 

In  Parks  v.  State  oooiul  Security  Commission,  160 
3.  W«  (2d)  M3,  1.  o.  825,  the  court  in  hold  in/,  tint  one 
of  the  fundamental  rules  of  statutory  construction  is  to 
determine  tne  legislative  Intent  from  a general  considera- 
tion of  tao  v<a ole  act,  anu  tne  intent  as  deduced  from  the 
whole  will  prevail  over  that  of  a particular  part  con- 
sidered separately,  said: 

w * * * It  ig  well  established  tnat  'in 
construing  a statute,  tae  legraiatlve  la- 
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teat  Ion  la  to  be  determined  from  a gen- 
eral oonslderatTon  of  the  wnole  ao't~^t,h 
reference  to  the  subject  matter  £o ’"mmj.ua 
it  upplleu,  and  the  particular  topio 
under  which  the  language  in  question  is 
founu,  ana  the  latent  as  deduced  from  the 
wuole  will  prevail  over  tnat  of  u purtlou- 
lar  part  3on3iaerea  separately.  v v 
It  is  a cardinal  rule  of  construction  of 
statutes  that  effect  must  be  ^lven,  if  pos- 
sible, to  tne  wnole"  statute  «nu  evex-y  part 
o ,t>reof , To  tnis  enc  it  is  Tue  uuty  of 
tne  court,  so  far  as  practicable,  to  x'econ- 
oile  the  different  provisions  so  as  to  make 

them  consistent,  harmonious,  and  sensible. 

* * * n 


a careful  research  falls  to  find  any  case  wherein  the 
court  has  specifically  passed  upon  your  question. 

In  State  v.  Johnson,  17 .j  3.  W*  1 2d)  411,  the  county 
oourt,  the  reeponuent  therein,  held  tne  last  proviso  here- 
inabove  referreu  to  in  Seotion  8060,  supra,  was  unconstitu- 
tional, jiiu  furthermore  tne  county  survey  ox*,  as  ex  officio 
highway  engineer,  ;tad  neglects^  to  perform  tne  duties  of 
county  nighway  engineer,  anu  they  refused  to  permit  him  to 
perform  suld  functions  thereafter  as  ex  officio  county  high- 
way engineer,  and  also  refused  to  pay  him  for  any  such  ser- 
vices that  he  was  willing  to  render.  The  ex  officio  county 
highway  engineer  filed  a petition  for  a writ  of  mandamus  in 
the  juprome  Court  to  fores  the  county  court  to  x'einstate 
him  to  such  office  and  pay  aim  a salary  ox*  v 12b. 00  per  month 
from  and  after  January  1,  1948.  The  oupueme  Court,  in  mak- 
ing the  writ  permanent,  held  said  proviso  to  be  constitution- 
al, ana  fur  oner  helu  tnat  the  county  court  was  witnout  power 
to  separate  or  abolish  the  two  offices  of  county  surveyor 
and  ex  officio  county  uighvvuy  engineer.  Keguruing  the  removal 
of  said  officer  fox*  dereliction  of  uuties,  even  though  Sec- 
tion 8658,  li.  3.  Mo.  1939,  specifically  provides  fox*  removal 
by  the  county  court  of  the  oounty  highway  engineer  only,  and 
not  ex  officio  oounty  highway  engineer,  for  dereliction  of 
duties,  the  -jUpreme  Court  held  that  such  seotion  has  no  ap- 
plication to  counties  wherein  the  oounty  surveyor  is  made 
ex  offioio  oounty  highway  engineer,  anu  that  if  that  could 
be  done  it  ooula  only  be  done  under  article  8,  chapter  83, 

II.  a.  . o.  1939,  which  is  the  general  procedure  for  removal 
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of  county  officers.  In  so  holding  the  court  said,  1.  c. 
414: 


«We  hold  that  the  last  proviso  to  fac- 
tion 8660  is  constitutional  and  valid, 
that  in  counties  of  the  class  to  whioh 
Jt.  Francois  county  belongs  the  county 
surveyor  is  ex  officio  county  highway 
engineer  and  the  county  oourt  is  without 
power  to  separate  the  two  offices  or  to 
abolish  either  of  them.  Unuer  the  pro- 
viso the  county  oourt  does  have  discre- 
tion to  fix  the  annual  salary  of  the 
county  highway  engineer  at  from  *1,200 
to  ^£,000.  as  that  discretion  was  not 
expressly  exercised  in  tnis  case,  relator 
is  entitled  to  the  minimum  salary.  State 
ex  rel.  v.  Bulger,  £89  Mo.  441,  233  3.  W. 
486. 

"Hesponuents  argue  that,  under  Section 
8658,  the  county  oourt  had  jurisdiction 
to  remove  relator  for  dereliction  of  duty, 
'/hut  we  have  already  said  disposes  of  that 
contention.  Section  8658  has  no  applica- 
tion to  counties  wherein  the  county  sur- 
veyor is  made  ex  officio  highway  engineer. 

In  suoh  counties  the  county  court  has  no 
jurisdiction  to  remove  the  highway  engineer 
for  any  cause.  The  jurisuiction  for  that 
purpose  is  lodged  in  the  Circuit  Court  by 
.jrtiole  3 of  Chapter  83,  Revised  Statutes 
of  Missouri  1939,  Mo*  K.  3.  a*  Seos.  12828- 
128o5,  vol.  24,  pp.  7 to  16.  £ven  then  the 
proceeding  would  be  against  the  offioer, 
not  as  * county  highway  engineer,*  but  as 
♦county  surveyor  and  ex  officio  oounty  high- 
way engineer.*'* 


Section  8668,  R.  8.  Missouri,  1939,  prescribes  the  pro- 
cedure for  suspending  the  provisions  of  said  ..article  9,  Chap- 
ter 46,  and  reads: 


"Whenever  a petition,  signed  by  at  least 
ten  per  oent  of  the  taxpaying  citizens  and 
voters  representing  at  least  two- thirds  of 
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tlie  townships  of  any  county  in  this 
state,  sliall  be  presented  to  the  county 
court  thereof  asking  that  a proposition 
be  submitted  to  the  qualified  voters  of 
the  oounty,  to  determine  whether  or  not 
the  provisions  of  tnis  article  shall  con- 
tinue to  apply  to  such  county,  the  court, 
after  due  consideration,  iuay  order  that 
a proposition  for  the  approval  or  rejec- 
tion of  the  provisions  of  this  article  be 
submitted  to  the  qualified  voters  of  the 
oounty  at  any  general  election  held  far 
tne  purpose  of  electing  oounty  officers, 
or  upon  a petition,  signed  by  at  least 
fifteen  per  cent  of  the  taxpaying  citizens 
and  the  voters  representing  at  least  two- 
thirds  of  tne  townships  of  any  county  in 
this  state  asking  that  such  proposition  be 
submitted,  at  a special  election,  the 
county  court  shall  call  the  special  elec- 
tion for  the  submission  of  suoh  proposi- 
tion within  ninety  days  from  the  filing 
of  suoh  petition:  Provldeu . such  special 
eleotion  shall  not  be  nela  within  ninety 
days  of  any  general  eleotion.  The  oounty 
court  shall  give  notice  of  suoh  eleotion 
by  publi suing  the  same  in  some  newspaper 
published  in  the  oounty.  Suoh  notice  shall 
be  published  for  at  least  two  consecutive 
weeks,  the  last  insertion  to  be  within  ten 
days  next  before  sucn  eleotion,  and  suoh 
other  notice  may  be  given  as  the  court  may 
deem  proper.  The  proposition  so  submitted 
shall  be  printed  on  the  ballots  in  the  fol- 
lowing fora:  ’For  oounty  highway  engineer 
law,*  * against  oounty  highway  engineer  law,* 
with  the  direction  'Mark  out  the  olause  you 
do  not  favor. * If  a majority  of  those  vot- 
ing at  suoh  eleotion  upon  tne  proposition 
vote  for  the  oounty  highway  engineer  law, 
then  tnis  article  shall  remain  in  full  foroe 
and  effeot  in  suoh  oounty,  but  if  a majority 
of  those  voting  at  suoh  eleotion  upon  the 
proposition  vote  against  tne  oounty  highway 
engineer  law,  then  tnis  article  ana  the  pro- 
visions of  the  law  relating  to  the  appoint- 
ment tuiu  duties  of  a oounty  hi  ghway  engineer 
shall  not  be  enforced  in  suoh  county." 
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Section  8669 , a.  S.  Missouri,  1969,  further  pro- 
vides tnat  if  a majority  of  the  qualified  voters  at  an 
election  provided  for  in  section  8668,  supra,  vote  against 
the  county  highway  engineer  law,  the  county  surveyor  shall 
be  ex  offloio  oounty  highway  engineer,  and  prescribes  what 
his  duties  and  salary  shall  be  thereafter,  which,  to  say 
tne  least,  is  indicative  to  tne  writer  that  under  any  cir- 
cumstances the  oounty  surveyor  will  be  ex  offioio  highway 
engineer,  even  though  the  majority  of  the  vote  is  against 
tne  county  highway  engineer  law,  About  tne  only  differ- 
ence is  that  his  salary  as  such  ex  offioio  oounty  highway 
engineer  is  changed.  However,  in  view  of  State  v.  Johnson 
supra,  we  seriously  doubt  if  the  provisions  of  Sections 
8668  and  8669,  supra,  are  applicable  to  counties  having 
£0,000  anu  not  more  then  50,000  inhabitants,  for  the  rea- 
son the  oounty  highway  engineer  law  did  not  apply  when  it 
came  to  removing  him  for  uereliotion  of  duty,  but  applied 
only  to  the  appointment  of  a county  highway,  engineer,  and 
not  as  ex  offioio  county  highway  engineer,  anu,  further, 
the  last  proviso  in  Section  8660,  supra,  by  the  use  of  the 
word  " shall " muJkes  it  mandatory  that  the  county  surveyor 
in  counties  having  £0,000  and  not  more  than  50,000  in- 
habitants shall  also  be  ex  offioio  oounty  highway  engineer 
and  for  the  further  reason  that  Suid  amendment  to  'Section 
8660,  wnereby  the  oounty  surveyor  shall  be  ex  of^leio 
oounty  highway  engineer,  is  a later  enactment  than  Sec- 
tions 8668  and  8669,  supra. 

Usually  tne  use  of  the  word  "shall"  indicates  a man- 
uate.  (See  state  ex  rel.  Stevens  v.  Wurdeaan,  246  3*  V. 
189,  295  Mo.  566;  Ex  parte  Brown,  297  3.  W.  445.) 

It  has  been  frequently  announced  by  the  courts  that 
in  case  of  an  irreconcilable  conflict  in  statutes,  the 
latter  enactment  will  prevail,  h*  stated  in  State  ex  rel. 
v.  Gideon,  276  Mo.  79,  1.  o.  87: 


"The  law  is  well  settled  that  where  there 
is  a irreconcilable  conflict  between  two 
different  parts  of  the  same  act,  as  a rule 
tne  last  in  order  of  position  will  oontrol 
unless  there  is  some  special  reason  for  hold- 
ing to  the  contrary,  which  does  not  exist  in 
this  case.  The  authorities  so  holding  are 
numerous.  * * *" 


J 
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In  Spurlock  7.  Walluoe  ot  el.,  £04  Mo.  App*  674,  the 
court  in  holdin0  that  the  county  court  may  order  warrants 
drawn  to  road  overseers  without  first  having  received  the 
approval  of  the  county  surveyor  or  ex  officio  oounty  high- 
way engineer,  where  the  oounty  voteu  not  to  have  a oounty 
highway  engineer  and  abolish  such  office,  suiu,  1.  o.  678: 


NIf  the  contention  made  by  appellant 
should  be  upheld,  than  we  must  neces- 
sarily hold  that  to  vote  under  section 
10571,  and  to  thereunder  abolish  the 
highway  engineer  act,  meant  simply  a 
chunge  of  the  manner  and  amount  of  oom- 

{ensation  to  be  paid  to  the  party  aot- 
ng  as  highway  engineer,  as  the  appellant 
is  contending  that  he  is  uuty  bound  to 
perx'o ru  exactly  the  same  service  that  the 
highway  engineer  would  have  performed 
even  though  the  people  have  voted  out 
this  law.  V.e  cannot  lend  sanction  to 
tnis  narrow  construction,  as  it  would  ap- 
pear tnat  the  purpose  of  sections  10571 
anu  1057£,  hovieec  statutes  1909,  was  to 
permit  tne  people  of  a county  to  abolish 
tue  office  of  nighway  engineer  yet  to 
leave  It  possible  for  wie  surveyor  to  per- 
form the  duties  that  the  highway  engineer 
would  have  performed  had  the  law  not  been 
voted  out,  provided  he  acted  under  the 
orders  and  direction  of  the  oounty  court. 
The  general  intent  of  section  10571  was 
to  permit  the  people  of  a oounty  to  vote 
out  a nighway  engineer  and  to  abolish  tne 
duties  of  suoh  engineer,  and  that  ^iore 
was  intendea  by  said  section  than  to 
merely  give  them  the  right  to  ohange  the 
form  and  amount  of  comp en sat ion. " 


This  indicates  tnat  the  court  aid  non  agree  with  the 
appellant  that  a vote  under  Section  10571  (which  is  practi- 
cally the  same  as  Section  8666,  supra)  to  abolish  the  high- 
way engineer  meant  simply  a change  in  manner  and  amount  of 
compensation  to  be  paid  the  party  acting  as  oounty  highway 
engineer,  but  that  Sections  10571  and  1057E  (which  are 
practically  the  same  as  Sections  8668  and  8669,  supra)  were 
enacted  to  permit  a county  to  abolish  the  offiee  or  oounty 
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highway  engineer  und  let  tne  county  surveyor  perform  said 
duties  of  suid  oounty  highway  engineer,  ana  also  to  perform 
such  service  as  orderea  by  the  county  court. 

apparently,  Section  8660,  as  amended  by  the  60th  Oen- 
erul  assembly,  and  sections  8668  and  8669,  R.  8.  Missouri, 

1969 , are  irreconcilable,  out  even  if  taese  statutory  provi- 
sions could  be  harmoniously  construed  so  as  to  give  all  parts 
thereof  some  reasonable  construction,  under  seotion  8669, 
supra,  the  county  surveyor  would  beooiue  ex  officio  oounty  high- 
way engineer,  with  a salary  as  provided  by  section  8669,  supra, 
in  aadltiou  to  those  fees  he  is  entitled  to  receive  as  county 
surveyor.  Ilo..over,  we  are  of  the  opinion  that  since  these  pro- 
visions Owjrnot  all  be  reconciled,  and  furthermore  that  the 
amendment  to  Section  8660,  supra,  apparently  was  intended  to 
be  on  exception  which  shoula  not  be  affected  by  Sections  8668 
and  8669,  supra,  and  also  being  the  latest  statutory  enactment, 
it  must  prevail  over  all  other  provisions. 


CONCLUSION 


Therefore,  we  are  of  the  opinion  that  Sections  8u68 
and  8669,  ±t.  3.  Missouri,  1959,  do  not  apply  to  tne  offioe  of 
oounty  surveyor  end  ex  officio  oounty  highway  engineer  in 
counties  having  20,000  inhabitants  _nu  not  more  than  50,000 
inhabitants,  as  provided  in  the  last  proviso  of  Seotion  8660, 
a.  S.  Missouri,  1959;  thut  the  county  surveyor  in  such  coun- 
ties shall  also  be  ex  officio  county  highway  engineer  and  be 
entitled  to  the  salary  determined  by  the  oounty  court  for  his 
servioes  as  ex  officio  oounty  highway  sn^ineer,  as  provided 
in  Section  8660,  supra. 


Respectfully  su'cmiitted 


AUBREY  R.  ttiiMIlTT,  Jr. 

Assistant  Attorney  General 

iiPP.vOVaD: 


VANE'  C'~.  THTTHLO 

Acting  Attorney  General 


aRH:HR 


COU..TY  00'  .0; 


The  county  court  hac  jurisdiction  to  correct 
taxes  extended  a ;ao.nst  exempt  property,  but 
no  authority  to  change  taxes  extended  before 
the  property  became  exempt. 


January  15,  1944 


Honorable  J.  F.  Newton 
Presiding  Jud  e 
County  Court  of  rijht  County 
tiana field,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  January  4th,  re- 
questing an  opinion  fro  this  department,  four  letter  reads 
as  follows : 


"January  5,  1945,  a r.  '.alien  colu  the 
first  baptist  church  of  Mansfield  a 
residence  property  to  be  used  as  a par- 
sonage, he  did  not  uarantee  the  payment 
of  the  1943  taxes, 

"How  cooes  the  church  and  ayes  that  the 
1943  tax  be  relieved  would  the  court  be 
within  their  ri  hfca  in  doln  this," 


Sec,  6,  Article  X,  Constitution  ox*  Missouri,  provides: 


"The  property,  real  an.,  personal,  o 
the  State,  counties  and  other  municipal 
corporations , anu  cemeteries,  shall  be. 
exempt  fro  taxation.  Lots  in  incorpor- 
ated cities  or  towns,  or  within  one  mile 
of  the  limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lots  one  mile 
or  ore  dispart  from  such  cities  or  towns, 
to  the  extent  of  fi  e acres,  with  the 
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buildings  thereon,  may  be  exempted 
from  taxation,  when  the  sane  are  used 
exclusively  for  reli0ioua  worship,  for 
schools,  or  for  purposes  purely  chari- 
table, also,  such  property,  real  or 
personal,  as  may  be  used  exclusively  for 
agricultural  or  hori  cultural  societies: 
Provided,  that  such  exemptions  shall  be 
only  by  general  law." 


Section  10937,  R.  S.  Mo. , 1939,  in  so  iar  as  is  portinent 
to  this  question,  reads  as  follows: 


"fhe  following  subjects  are  exempt  fro 
taxation;  * * * * * -*  *sixth,  lots  in 

incorporateo  cities  or  towns,  or  within 
one  mil©  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distance  from  such 
cities  or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon,  when  the  sane 
are  used  exclusivel  for  religious  worship, 
for  schools  or  for  purposes  purely  charita- 
ble, shall  be  exempted  from  taxation  for  state, 
county,  or  local  purposes." 


Assuming  that  a parsonage  is  exempt  from  taxation  and  that 
a tax  has  been  extended  against  it,  then  the  county  court  would 
have  authority  to  correct  the  error  unaer  section  11114,  F.  S. 
No.,  1939. 

It  appears  from  your  letter  though  that  the  tax  here  had 
been  oxte  ;ded  a ;ainst  this  property  before  its  use  had.  changed 
and  while  it  w s still  owned  an.:  used  privately.  In  this  event 
the  lien  for  taxes  has  attached  and  the  tax  ’woula  have  to  be 
paid,  even  though  the  use  of  the  land  now  makes  It  exempt. 
(Cooley  on  Taxation,  Volume  2,  paragraph  712,  pa  e 1499.) 


CONCLUSION 


In  our  opinion  the  county  court  woul-  have  no  authority 
to  disturb  taxes  extended  before  the  property  was  used  as  r 
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parsonage,  but  If  tho  parsonage  is  exempt  from  toxar.ion  and 
a tax  is  extended  against  it,  then  the  county  court  nay  correct 
the  error. 


Respectfully  submitted. 


RALPH  C.  LASHLY 

Assistant  Attorney-General 


APPROVED: 


RQf  MoKITTiUdiC 

Attorney-General 


RCLi?.!L 


COUNTY  COURT: 


County  Clark  cannot  designate  a judge  to  be 
presiding  judge  under  Section  2493,  R.  S.  1939, 
when  the  duly  elected  presiding  judge  is  present. 


January  20,  1944 


FILED 


Ron.  J.  F.  Newton 
presiding  Judge 
County  Court 
bright  County 

Mansfield,  Missouri 


Dear  Judge  Newton: 


The  'it torney-Oenoral  wishes  to  acknowledge  rocoipt 
of  your -letter  of  January  18,  1944,,  in  which  you  roquost  an 
opi  ion  of  this  department.  Tills  opinion  request,  omitting 
ca  ;tion  and  signature,  is  as  follows: 

’’Could  Sec.  2493  be  construed  in  such 
a manner  as  to  ^ive  trio  County  Clerk 
the  authority  to  designate  one  of  the 
associate  judges  as  presiding,  in  the 
presence  of  the  presiding  judge  and  one 
associate  judge?" 

The  3oction  of  the  statutes,  namely,  r’octlon  2493, 
R,  . Mo.  1.39,  which  you  mention  in  your  letter,  provides 
the  following: 

"A  majority  of  the  judges  of  the  county 
court  shall  constitute  a quorum  to  do 
business;  a single  member  may  adjourn 
from  day  to  day,  and  requi  -a  the  atten- 
dance of  those  absent,  and  when  but  two 
judges  are  sitting  and  they  shall  dis- 
agree in  any  matter  submitted  to  them, 
the  decision  of  the  presiding  judge  at 
the  time  being,  to  be  designated  by  the 
clerk  of  such  court,  shall  stand  as  the  - 
judgment  of  the  court," 

Your  request  deals  with  the  problem  of  the  county 
cleric  appointing  or  des ignating  one  of  the  two  judges  present 
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as  the  presiding  juu  e whan  one  Judge  Is  absent.  Hovover, 
one  of  the  judges  present  In  your  state  of  facts  la  the 
uuly  elected,  qualified  and  acting  presiding  judge  of  the 
county  court.  Of  course,  you  are  familiar  with  the  section 
of  the  statutes  which  specifies  In  what  axanner  a presiding 
judge  of  tho  county  court  shall  be  elected.  However,  for 
the  purposes  of  this  opinion,  we  will  cite  such  section, 
which  Is  Section  247b,  R.  S.  Mo,  1939,  and  which  provides 
the  following i 

"At  the  general  election  in  the  year 
el  sixteen  hundred  and  oighty,  and  evory 
two  years  thereafter,  the  qualified  voters 
of  each  of  said  districts  shall  elect 
a county  court  Jud  e,  who  shall  hold  his 
office  for  a ter  a of  two  years  and  until 
his  successor  is  duly  elected  and  qualified; 
and  at  the  general  election  in  the  year 
eighteen  hundred  and  eighty-two,  and  evory 
four  jears  thereafter,  tho  presiding  judge 
of  sale  court  shall  be  elected  by  the 
qualified  voters  of  the  county  at  large, 
who  shall  hold  his  office  for  the  tern  of 
four  jears  and  until  his  successor  is  duly 
olocted  ana  qualified,  .ach  judge  elected 
unaer  the  provisions  of  this  article  shall 
enter  upon  tho  duties  of  his  offioe  on  the 
first  day  of  January  next  after  his  elec- 
tion, “ 

It  will  be  notea  that  the  above  section  of  the  stat- 
utes proviues  that  the  Legislature  has  specifically  designated 
that  the  presiding  judge  of  a county  shall  be  elected  by  the 
qualified  voters  of  the  oountj  at  large,  bonsoquontly,  if  our 
opinion  to  your  question  should  be  answered  in  the  affirmative 
ana  hold  that  tne  county  clerk  has  a right  to  designate  one 
of  the  two  judges  as  the  presiding  judge  to  transact  business 
in  the  county  court  when  the  duly  elected  presiding  Judge  is 
present,  it  would  necessarily  mean  that  the  county  clerk  of 
tho  county  would  have  authority  to  divest  the  presiding  judge 
of  his  powers  as  presiding  Judge  and  designate  an  associate 
judge  of  the  county  to  be  the  presiding  Judge.  It  is  our  opin- 
ion that  this  statute  does  not  authorise  the  county  clerk  to 
execute  any  such  power. 

Section  2493,  supra,  was  in  its  original  form  onnctod 
in  1325  ana  has  been  on  tho  statuta  books  of  this  State  since 
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that  tine.  It  has  boon  changed  slightly  since  It  was 
originally  passed  but,  as  a whole,  the  statute  has  remained 
about  the  same.  Of  course  it  1s  a rule  of  law  that  in  the 
construction  of  statutes  the  person  construing  such  statute 
should  attempt  to  arriv  at  the  intention  of  the  Legislature 
In  passing  the  particular  provision  in  question,  Thompson 
v.  City  of  Lamar,  17  S,  V/,  (2d)  960,  322  Wo,  5l4j  City  of 
Lt.  Louis  v.  The  Sentor  Commission  Company,  8b  5,  Y.',  (Cd) 

21,  337  Me,  238;  Gravoe  v,  Purcell,  8b  S,  VV,  (2d)  643,  337 
Mo,  574. 


Y.e  feel  that  the  intention  of  the  Legislature  in 
passing  such  a provision  was  to  enable  a county  court  to 
transact  business  when  one  of  the  judges  was  absent,  and  that 
in  view  of  the  fact  there  would  bo  only  two  judges  and  that 
there  might  be  the  possibility  of  a tie  vote  on  some  matter 
presented  to  them,  that  the  giving  to  the  prosidln  * judge  of 
the  power  to  override  the  vote  of  the  other  judge  was  for  the 
purpose  of  permitting  the  two  Judges  to  arrive  at  same  definite 
judgment.  However,  we  do  not  feel  that  this  section  of  the 
statute  was  passed  by  the  Legislature  with  tho  Intention  that 
the  county  clerk  would  be  able  to  divest  tho  presidin',  judge, 
who  was  px’osent,  of  his  authority  and  appoint  another  judge  in 
his  stead  to  act  as  presiding  Judge.  Our  opinion  In  this 
matter  necessarily  means  that  we  feel  that  Section  2493,  supra, 
In  speakln  • of  out  two  judges  sitting,  means  two  associate 
Judges.  It  appears  clear  that  if  two  associate  judges  are 
sitting  and  tho  presiding  Judge  Is  absent,  that  the  county 
clerk  under  this  statute  has  authority  to  designate  one  of 
such  judges  ns  the  presiding  Judge  in  order  that  tho  business 
of  the  county  may  be  transacted.  However,  wo  do  not  f iel  that 
ho  has  such  power  whore  tho  prosiding  Judge,  who  has  been  duly 
elected  by  the  people  in  tho  county,  is  present. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
Section  2493,  H,  6.  Mo,  1939,  caijiot  bo  construced  In  such 
manner  n s to  give  the  county  clerk  the  authority  to  designate 
a»  of  the  associate  judges  as  presiding  judge  in  tho  presence 
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of  tiio  presiding  judge  and  one  associate  judge. 


. . .spoctfully  suoralttod. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPI 'i  OVLL) : 


ROY  IIcHIfTHICik 
Attorney-General 
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COMPENSATION:  Single  county  judge  who  appears, 

to  act  as  member  of  court  at  times 
provided  by  law,  is  entitled  to 
compensation. 


March  28,  1944 

V?/ 


honorable  J.  P.  Newton 
Presiding  Judge 
Wright  County  Court 
Mansfield,  Missouri 

Dear  Mr.  Newton: 

This  is  an  acknowledgment  of  your  enquiry  of  March  20, 
1944,  which  is  as  follows: 

"In  case  where  any  one  of  the  three  judges 
of  the  county  court  Is  in  attendance  on  any 
regular  or  called  term  of  said  court,  with 
the  other  two  absent  can  the  one  present 
legally  claim  attendance  and  be  paid  for 
the  day.” 

Section  2485,  R.  S.  Mo.,  1939,  is  in  part  as  follows: 

"Four  terms  of  the  county  court  shall  be  held 
in  each  county  annually,  at  the  place  of  hold- 
ing courts  therein,  commencing  on  the  first 
Mondays  in  February,  May,  August  and  November. 

The  county  courts  may  alter  the  times  for  hold- 
ing their  stated  terms,  giving  notice  thereof 
in  such  manner  as  to  them  shall  seem  expedient  " 

Section  2493  thereof  is  in  part  as  follows: 

"A  majority  of  the  judges  of  the  county  court 
shall  constitute  a quorum  to  do  business}  a 
single  member  may  adjourn  from  day  to  day,  and 
require  the  attendance  of  those  absent  " 

Section  2494  thereof  is  in  part  as  follows: 

"■jHHUn  all  counties  of  this  state  now  or  here- 
after having  less  than  seventy-five  thousand 
inhabitants,  the  Judges  of  the  county  court 
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shall  recelvs  for  their  services  the  sum 
of  five  dollars  per  day  for  each  day  neces- 
sarily engaged  in  holding  court.  In  addition 
to  the  salaries  herein  authorized  to  be  paid 
to  judges  of  the  county  court  in  counties 
having  seventy-five  thousand  inhabitants  or 
more,  and  in  addition  to  the  per  diem  herein 
authorized  to  be  paid  to  the  judges  of  the 
county  court  in  counties  having  less  than 
seventy-five  thousand  inhabitants,  said  judges 
shall  receive  five  cents  per  mile  for  each  mile 
necessarily  traveled  in  going  to  and  returning 
from  the  place  of  holding  county  court  * Provided, 
that  in  all  counties  now  or  hereafter  having  a 
population  of  twenty  thousand  inhabitants  or 
less  such  mileage  shall  be  charged  only  once  for 
each  regular  term  and  suoh  mileage  shall  not  be 
charged  over  eight  times  per  year  for  special  or 
adjourned  terms.  (R.  8.  1929,  Section  2092,  Re- 
enacted, Laws  1931,  p.  190;  Reenacted,  Laws  2933, 
p.  204;  Reenacted,  Laws  1939,  p.  332.) 

In  the  case  of  Nodaway  County  v.  Kidder,  129  S.?/.2d 
857,  344  Mo.  795,  801,  the  Supreme  Court  held* 

"The  compensation  of  a Judge  of  the  county  court, 
in  a county  having  less  than  75,000  Inhabitants 
is  fixed  at  kS  per  day  for  each  day  necessarily 
engaged  in  holding  court,  plus  five  cents  per 
mile  for  each  mile  necessarily  traveled  in  going 
to  and  returning  from  the  place  of  holding  county 
court,  and  such  mileage  shall  be  charged  only  once 
for  each  regular  term.  (Sec.  2092,  R.  S.  1929  (Mo. 
Stat.  Ann.,  see.  2092,  p.  2664),  as  amended  Laws 
of  Mo.  1931,  pp.  190-191.)  In  addition  a Judge  of 
the  county  court  is  allowed  4-5  per  day  for  each 
day  he  sits  as  a member  of  the  board  of  equalization 
and  board  of  appeals.  (Sec. 9818.  R.  S.  1929  (Mo. 
Stat,  Ann.,  sec.  9818,  p.7915).) 

"The  general  rule  is  that  the  rendition  of  services 
by  a public  officer  is  deemed  to  be  gratuitous. 
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unless  a compensation  therefor  is  provided 
by  statute.  If  the  statute  provides  compen- 
sation In  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner  and  Is 
entitled  to  no  other  or  further  compensation 
or  to  any  different  mode  of  securing  same. 

Such  statutes,  too  must  be  strictly  construed 
as  against  the  officer.  (State  ex  rel.  j-vans 
v.  Gordon,  245  Mo.  12,  28,  149  S.  W.  638;  King 
v.  Rlverland  Levee  Dlst.,  218  Mo.  App.  490, 

493,  279  S.  W.  195,  196;  State  ex  rel.  Wedeklng 
v.  McCracken,  60  Mo.  App.  650,  656.) 

"It  Is  well  established  that  a public  officer 
claiming  compensation  for  official  duties  per- 
formed must  point  out  the  statute  authorising 
such  Dayment.  (State  ex  rel.  Buder  v.  hackmann, 

305  Mo.  342,  265  S.  V/.  532,  534;  State  ex  rel. 

Linn  County  v.  Adams,  172  Mo.  1.7,72  S.  W.  656; 

Williams  v.  Charlton  County,  86  io.  645.)" 

Section  2405  supra  provides  the  time  for  holding  court 
and  at  such  time  each  Judge  should  be  present.  Lnder  the 
provisions  of  Section  2493  supra,  If  only  one  Judge  were  to 
appear,  he  would  have  the  power  to  "adjourn  from  day  to  day, 
and  require  the  attendance  of  those  absent".  The  performance 
of  such  acts  would  be  In  a Judicial  capacity. 

Therefore,  It  is  the  opinion  of" this  department  that 
when  a single  member  of  a county  court  appears  for  the  purpose 
of  acting  in  a Judicial  capacity  at  such  times  provided  in 
Seotion  2485  supra  and  Section  2487,  R.  S.  Mo.,  1939,  relating 
to  special  terms  of  the  County  Court,  and  Section  2493  supra, 
he  Is  entitled  to  the  compensation  in  the  manner  provided  in 
Section  2494  supra. 


Respectfully  submitted. 


S.  V.  MLDLIHG 

APPROVED  Assistant  Attorney  General 


ROY  MCKITTR1CK 
Attorney  General 


Poes  - Probate  .judges 


j Prolate  Judges  are  entitled  to  fees  for 
certifying  to  assessors  lists  of  admini- 
strators and  may  retain  3ame  if  it  i3  in 
excess  of  salary. 


July  14,1944. 


Hon.  Ralph  L.  Nevins 
Prosecuting  Attorney 
Hickory  County 
Hermitage,  Missouri 

joar  Hr.  bovine: 

Vi'e  have  your  request  for  an  official  opinion,  dated  July  5, 
1944,  which  is  as  follows: 

"would  like  an  opinion  on  the  following: 

"Is  the  Probate  Judge  entitled  to  charge 
a fee  for  certifying  list  of  ©states  to 
the  assessor,  as  required  by  Section  10957, 
and  if  so,  is  he  entitled  to  retain  the 
fee?  " 

Section  10957,  R.  5.  ho.  1959,  provides  in  art  as  follows: 

"It  shall  be  the  duty  of  every  judge  of 
the  probate  court  in  each  comity  in  this 
state  to  cortify  to  the  county  assessor, 
on  tho  first  konday  of  June  in  every  year, 
a written  list  of  every  administrator, 
executor  and  guardian,  and  of  every  other 
person  legally  in  charge  and  control  of  any 
estate  in  the  probate  court;  * # &n 

Section  15404,  R.  S.  Mo*  1959,  provides  in  part  as  follows: 

"The  Jxuiges  of  probate  courts,  respectively, 
shall  be  allowed  foes  for  their  services 
as  follows:  fr  «•  * 

"For  copying  any  order,  or  record  or  paper, 
not  heroin  provided  fox’,  for  every  hundred 


words  and  figures 10^  * * 

"Fox’  every  certificate  and  seal.... 50ft  * fc 


T'ne  duty  of  the  probate  judge  to  make  the  ll3t  is  set  out  above 
and  the  fee  which  he  Is  to  receive  is  also  definitely  set  out. 
The  rule  as  stated  in  the  case  of  Smith  v.  Pettis  County,  136 
S.V.' . (2d)  282,  L.C.  235,  is  as  follows: 
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"The  rulo  la  established  that  the  right  of 

a public  official  to  conpcncaticn  must  be 
founded  on  a statute.  It  Is  oqually 
established  that  such  a statute  Is  strictly 
construed  against  the  officer.  Nodaway 
County  v.  Kidder,  Mo.  Sup.,  129  3.'w.  (2d) 
067;  '..aru  v.  Christian  uounty,  041  lao. 

1116,  111  S 4\;4  (2d)  102." 


Your  socond  question  as  to  whether  or  not  the  probate  judge 
would  bo  entitled  to  retain  the  fee  collected  by  him  as  pro- 
vided above  is  answered  by  ~.&otlon  13404^  Laws  of  Missouri, 
1943,  page  0631,  whioh  is  in  part  as  follows  i 

"The  Judges  of  the  Probate  Courts  in  count ios 
which  now  have  or  may  hereafter  have  a popula- 
tion of  less  than  19,000  inliabitants  snail 
receive  for  their  services  annually,  to  be 
paid  out  of  the  County  Treasury  in  equal 
monthly  installments  at  the  end  of  each  month 
by  a warrant  drawn  by  the  County  Court  upon 
the  county  Treasury  minimum  salaries  as  follov/a: 

or  less. 


but  should  t 


auen  covin 


i 13404  of  Article 
;u¥oc~of  Missouri, 


1939,  and  the  County  Court  sliall  draw  a 


warrant  or  warrants  upon  the  County  Treasurer 
in  favor  of  such  Judge  for  such  excess  foes." 


(Underscoring  ours) 


CONCLUSION 


It  is  thorefore  the  opinion  of  this  office  that  the  probate  Judge 
of  hickory  County  shall  be  entitled  to  the  sum  of  10p^  per  hundred 
words  or  figures  for  each  list  made  out  by  him  as  provided  for 
in  ocction  10957,  R.  3,  Mo.  1939,  and  the  further  sum  of  .50^  for 
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making  tho  certificate  aa  therein  provided. 

It  la  further  the  opinion  of  this  office  that  inasmuch  as 
Hickory  County  lias  a population  of  less  than  10,000  inhabitants 
the  probate  judge  can  only  retain  the  above  fee  in  the  event 
that  the  total  fees  collected  by  him  or.ceed  the  sum  of  ,750.00 
as  provided  In  Section  13404a,  Laws  of  Missouri,  1043. 

Vory  t ruly  yours 


GAYLORD  WILKINS 
Assistant  Attorney  Gonoral 


APPROVED: 


•R6?"fTcT mnrnar 


GW.oc 


RECORDERS  - 


- DUTIES  AS  TO  CHATTEL  MORTGAGES : 

It  Is  not  necessary  that  a certificate  of 
title  be  presented  at  the  time  a chattel 
mortgage  on  an  automobile  is  recorded. 


July  28,  1944. 


■ . s- 

Mr*  Chaa . A.  Neumann 
Chief  Deputy  Recorder 
City  of  St.  Louis 
St.  Louis,  Missouri 

Dear  Mr  * Neumann* 

This  is  to  acknowledge  your  request  for  an  official 
opinion,  dated  July  17,  1944,  which  Is  as  follows* 

"We  would  like  to  have  your  ruling 
on  this  question  of  Chattels. 

"Is  It  legal  to  file  a chattel  on 
an  automobile , and  then  later,  say 
four  or  s lx  woeks*  come  in  to  cert- 
ify sane? 

"It  In  our  thought  that  the  title 
should  bo  presented  at  the  time  of 
filing  of  chattel. 

"Awaiting  your  early  reply,  and 
thanking  you  in  advance,  wo  aro, 

"/»  W 

3ection  3488,  Laws  of  Missouri,  1941,  page  b 29,  reads 
as  follows* 

"Certification  of  filing  chattel 
mortgage  on  motor  vehlclos  — ro- 
leaso,  fee,  certain  oxer.ptlons*  — 

It  shall  be  the  duty  of  the  recorder 
o-  deeds,  on  request  of  the  mort- 
gagee. or  his  assignee,  to  certify 
on  the  certificate  of  title  to  tho 
mortgaged  motor  vehicle,  that  such 
chattel  mortgage  has  been  filed 
showing  the  date,  the  amount  of 
the  mortgage  and  th©  name  of  the 
payee.  When  such  chattel  mortgage 
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Mr*  Chas.  A.  Neumann 


Is  released  It  shall  be  the  duty 
of  the  recorder  to  so  show  on  the 
certificate  of  title.  For  services 
herein  provided  the  recorder  shall 
receive  a fee  of  twenty  cents  (20  Cts.). 

A mortgage  on  a motor  vehiole  shall 
not  be  notice  to  the  wholo  world, 
unless  the  rcoord  thereof  is  noted 
on  the  certificate  of  title  to  the 
mortgaged  motor  vehicle,  as  herein 
provided.  Provided,  however,  that 
tho  rovisions  of  this  section  shall 
not  apply  to  chattel  mortgages  given 
to  secure  the  purchase  price  or  any 
part  thereof  or  to  a motor  vehicle 
sold  by  the ‘manufacturer  or  their 
distributing  dealers,  or  to  a 
chattel  mortgage  given  by  dealers 
to  secure  loans  on  the  floor  plan 
stook  of  motor  vehicles." 

It  can  be  seen  from  the  above  that  it  is  "legal"  to 
file  a chattel  mortgage  on  an  automobile  Irrespective 
of  whether  or  not  the  title  Is  presented  at  the  tire* 
he  statute  is  plain  In  Its  meaning  whorein  It  say r>: 

"on  roquost  of  the  mortgagee,  or  his  assignee." 

It  Is  the  recorders  duty  to  file  the  chattel  upon  the 
same  being  presented  and  tho  fee  being  paid.  If  the 
mortgagee  or  his  assignee  does  not  request  a certifica- 
tion of  tho  title,  it  does  not  preclude  the  recorder 
from  filing  tho  chattel. 

It  follows,  therefore,  that  It  makes  no  difference 
when  the  mortgagee,  or  his  assignee,  makes  the  request 
for  the  certification, 

Tho  statute  is  somewhat  poculiar  in  that  it  specifically 
providos  that  the  section  will  not  apply  to  chattel 
mortgages  given  to  secure  a purchase  price  of  a motor 
vehicle  sold  by  a manufacturer  or  distributing  dealer. 


,.r.  ohas,  A.  Neumann 


July  28,  1944 
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Tills  section  uas  been  interpreted  once  in  tLla  state 
in  the  case  of  Interstate  Becurltios  Co.  V.  Barton, 
152  S*J  . (2d)  593,  in  which  case  the  court  construed 
tho  statute  in  the  following  words,  l.c.  39G* 


"Section  S5»  2,  : . . Mo*  l.-'50,  -.o, 

3t.  Ann.  Sec.  '774,  p.  5195,  and 
particularly  the  proviso  at  the  closo 
of  paragraph  (c)  thereof,  provides 
the  method  by  which  the  purchaser 
of  a new  car  secures  his  certificate 
of  title,  but  no  mention  is  made 
relatlvo  to  rooordin~  lions  or  encum- 
brances on  the  certificate  of  title 


to  a now  car;  nor  does  the  statute, 
anrrv  i.ere , wrovTdc  that'  a onnltfc'u'l' 
uort.  ;a,  ;o  , -von  f or  tno  pnrehaso  crico 
of  a now  car,.  &ou  a doalor . alkali  not 


recorder  or  any  one  olae  enters  u 


...de  of  the  existence  of  sue: . 

]*n  tiio  case  of  Vetter  v.  "Browne,  23l 


. o.  App.  1147,  Bo  ....  2d  197,  it  is 
expressly  held  that  lions  or  encum- 
brances referred  to  in  para.^aph  (o) 
applies  only  to  used  or  sooond-iiand 
automobiles. 


”It  lias  also  been  held  In  a oaso 
analogous  in  some  respects  to  the 
case  at  bar,  that  a finance  company, 
in  a suit  to  replevin  an  automobile, 
may  recover  although  the  transaction 
botwoen  the  parties  to  tho  salo  of 
such  automobile  was  void  from  tho 
fact  tliat  there  was  a failure  to  con- 
ply  with  the  provisions  of  Section 
, • • Mo*  1229 . o.  St.  Ann. 

fee.  7774,  p.  5195,  aaiu  section 
appearing  as  > eotion  8582,  F#  b. 
1939,  ana  in  substantially  the  same 
lanrmar,e»  assuming  that  plaintiff 
had  no  notice  of  failure  to  deliver 
a certificate  of  titlo  or  of  any 
Infirmities  therein.  National  Bond 
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& Investment  Co*  v*  Killer,  Mo*  App., 

7 G -V»Y*  2d  703. 

"Since  we  hold  tliat  Cection  3403,  ou- 
pra,  does  not  apply  to  mortgages 
Given  to  a dealer  to  secure  the  pur- 
ciiaoe  price  of  a now  automobile,  the 
cane  being  oxerapt  by  the  proviso  at 
the  close  of  said  Section,  the  pro- 
por  filing  of  such  mortgage  v/lfch 
the  Recorder  of  Ooeda  In  the  propor 
county,  gives  notice  to  the  world  of 
its  existence  linger  the  provision  of 
ooct.*.on  c43S.  It.  > • io.  1 .13  , .o»  ■-> t « 

Ann.  3eo.  30*7,  p*  1919*"  * » •:» 

CONCLUSION 

It  la  therefore  the  opinion  of  tills  office  that  it 
is  le/;al  to  filo  a o.iRLtol  mortgage  on  a motor 
vehicle  without  presenting  t me  title  foz'  certifica- 
tion at  the  tine  the  mortgage  Is  filed.  It  Is  fur- 
ther the  opinion  of  tills  offioe  tliat  in  the  case  of 
ch attol  mort;;age3  filed  by  manufacturers  or  their 
distributing  agents,  the  mortgage  so  filed  not- 
withstanding the  fact  chat  the  title  lias  not  been 
certified,  is  notice  to  the  world  in  the  same  .manner 
as  any  other  oliattol  mortgage. 

Kespootfully  submitted 


ga:,xord  y/ixkins 

Assistant  Attorney  General 


APPROVED: 


ROV  hcIUfTRICK 


GV/.nc 


RECORDER  OR  DEEDS: 


As  a compensatic-xRfor  making  and  preserving 
direct  and  inverted  indexes  only  a fee  of 
ten  cents  shall  be  collected  for  each  instru- 
ment affecting  real  estate  recorded. 


January  20,  1944 

rR 


Honorable  Robert  V.  Niedner 
Prosecuting  Attorney 
of  St.  Charles  County 
Courthouse 

St.  Charles,  Missouri 
Deal  Mr.'  Niedner: 

This  will  acknowledge  reoeipt  of  your  letter  of 
January  13,  1944,  wherein  you  requested  an  opinion  from 
this  Department.  Your  opinion  request  read  as  follows: 

"I  have  another  request  for  an  opinion 
concerning  the  matter  in  which  the  Record- 
er of  Deeds  in  St.  Charles  County  and  the 
Office  of  the  United  States  Attorney  for 
the  Eastern  District,  Eastern  Division  of 
Missouri,  have  been  having  a controversey. 

I want  to  say  first  that  I very  muoh  ap- 
preciate your  cooperative  attitude  in  fur- 
nishing the  opinions  for  which  I have  been 
asking,  and  I want  to  assure  you  that  I have 
been  making  some  study  of  the  problems  myself 
before  requesting  an  opinion  and  have  tried 
to  restriot  my  requests  for  opinions  to  those 
situations  where  I do  not  find  an  adequate 
statutory  or  reported  oase  law.  The  opinion 
for  which  I am  asking  in  this  letter  is  being 
requested  by  the  Reoorder  of  Deeds  and  con- 
cerns the  interpretation  of  Section  13426  of 
the  Revised  Statutes  of  Missouri  for  1939. 

"Our  Recorder  of  Deeds  wants  to  know  whether 
the  provision  of  that  section 

"In  addition  to  the  above  fee  for 
recording  deeds  they  shall  be  al- 
lowed for  recording  every  such  in- 
strument relating  to  real  estate  a 
fee  of  100  as  a compensation  for 
making  and  preserving  direct  and  in- 
verted indexes  to  every  book  contain- 
ing deeds  affecting  real  estate. 
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means  that  whether  there  are  2 parties  or 
40  oerties  to  a deed  he  is  entitled  only 
to  100  for  the  work  of  indexing  involved 
in  recording  the  entire  deed,  or  whether 
under  that  section  he  is  entitled  to  100 
per  name  for  the  indexing. 

"A  great  many  deeds  have  been  sutmitted  for 
recording  which  bear  as  many  as  45  signatures 
to  whloh  the  United  States  of  America  is  a 
party  and  land  owners  in  this  County  are  the 
other  parties.  It  has  been  the  long  standing 
praotice  of  the  Office  of  the  Recorder  of  Deeds 
to  charge  100  per  name  for  indexing  so  that  the 
cost  of  indexing  the  ordinary  instrument  in 
whioh  there  are  2 parties  would  be  200.  In 
the  case  of  the  deeds  in  question,  however,  the 
charge  for  indexing  that  was  made  was  around 
#4  .50  and  the  United  Statee  Attorney's  Office 
objeoted  and  insisted  on  wanting  to  pay  merely 
100  for  the  entire  amount  of  Indexing  involved. 

I have  felt  also  that  the  Recorder  should  be 
entitled  to  100  for  making  each  index.  However, 
it  seems  to  me  that  Section  1342ft  is  somewhat 
ambiguous  on  this  point.  Would  you  please  ad- 
vise us  of  what  your  offioe  thinks  about  this." 


Seotion  1342ft  F.  S.  Mb.  1939,  reads  as  follows: 

"Recorders  shall  be  allowed  fees  for  their 
services  as  follows: 

For  recording  every  deed  of  instrument f 

for  every  hundred  words TO. 10 

In  addition  to  the  above  fee  for  recording 
deeds,  they  shall  be  allowed  for  recording 
every  such  instrument  relating  to  real 
estate,  a fee  of  ten  cents,  as  a compensa- 
tion for  making  and  preserving  direot  and 
inverted  Indexes  to  every  book  containing 


deeds  affecting  real  estate. 

For  every  certificate  and  seal; 50 

For  recording  a plat  of  survey,  if  not 

more  than  six  courses 40 

For  every  course  above  six  of  the  same  .02 
For  copies  of  plats,  if  not  more  than 

six  oourses 40 

For  every  course  above  six 02 

\ 


Honorable  Robert  V.  Hiedner 
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How  turning  to  the  interpretation  of  that  portion  of 
Section  13436  R.  S.  Mo.  1939,  which  reads: 

"In  addition  to  the  above  fee  for  recording 
deeds,  they  shall  be  allowed  for  recording 
every  such  instrument  relating  to  real  es- 
state,  a fee  of  ten  cents,  as  a compensation 
for  making  and  preserving  direct  and  inverted 
indexes  to  every  book  containing  deeds  af- 
fecting real  estate." 

It  will  be  noted  from  reading  the  above  portion  supra,  that 
the  first  sentence  reads:  "In  addition  to  the  above  fee 
for  recording  deeds  (comma)".  Of  oourse  this  portion  is 
dear  and  not  ambiguous.  Then  it  will  be  noted  that  it  is 
provided  that:  (meaning  the  Recorder  of  Deeds)  "shall  be 
allowed  for  recording  every  such  instrument  relating  to  real 
estate,"  this  portion  is  clear  and  unambiguous  and  restricts 
the  hereinafter  fee  specifically  to  instruments  relating  to 
real  estate.  Then  it  will  be  noted  that;  set  off  in  comnas, 
is  the  statement,  "a  fee  of  ten  cents,".  Applying  the  defi- 
nition to  the  punctuation  we  quote  from  15  C.J.S.,  page  246 
as  follows: 


"COMMA.  In  punctuation,  a •comma*  has  been 
defined  as  a point  ( . ) used  to  mark  the  small - 
est  structural  divisions  of  a sentence,  or  a 
rhetorical  punctuation  mark  indicating  the 
slightest  possible  separation  in  ideas  or  con- 
struction. ’Comma*  has  been  compared  with,  and 
distinguished  from,  ’semi-colon.,*" 

Then  following  the  comma  after  the  word  "cents"  we  find  this 
statement:  "as  a compensation  for  making  and  preserving  di- 
rect and  inverted  indexes  to  every  book  containing  deeds  af- 
fecting real  estate." 

It  is  our  view  in  placing  the  correct  Interpretation  upon 
the  whole  portion  above  set  forth,  taken  from  Section  13426 
R.  S.  Mo.  1939,  that  under  the  rules  of  statutory  construction 
we  must  give  every  word  its  usual  and  ordinary  meaning  and  read 
the  vfcole  paragraph  together  in  order  to  arrive  at  the  intent 
and  meaning  of  said  portion  of  the  statutes. 

Ill  S.  W.  (2d)  513 , 342  Mo.  75; 

"Every  word  of  statutes  must  be  given  some 
meaning  if  possible." 

Bess  vs.  Schult,  143  S«  W.  (2d)  486. 
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Therefore,  we  are  driven  to  the  conclusion  that  the  fee  of 
101  is  to  be  the  total  compensation  provided  to  the  Recorder 
of  Deeds  for  making  and  preserving  direct  and  inverted  indexes 
in  one  or  all  of  the  several  books  where  such  Instrument  shall 
be  indexed.  We  are  mindful  of  the  contention  set  forth  in 
the  opinion  request  but  we  are  at  loss  to  find  any  reason  or 
rule  of  statutory  construetion  which  would  enable  us  to  hold 
that  the  phrase  na  fee  of  ten  cents''  should  be  taken  to  mean 
that  it  should  be  applied  to  each  individual  name  contained  in 
the  Instrument  relating  to  real  estate,  and  we  are  constrained 
to  hold  that  the  fee  of  ten  cents  is  a total  compensation  for 
preserving  direot  and  inverted  indexes  for  the  particular 
pleoe  of  real  estate  described  in  the  rcoorded  instrument. 


CONCLUSION 


It  is  the  opinion  of  this  Department  that  under  Section 
13426  R.  S.  Mo.  1939,  a Recorder  of  Deeds  is  entitled  to 
charge  only  the  sum  of  ten  oents  as  a compensation  for  making 
and  preserving  direct  and  Inverted  indexes  to  every  book  con- 
taining deeds  affecting  real  estate. 


Respectfully  submitted. 


B.  Richards  Creech 
Assistant  Attorney-General 


APPROVED: 


TSSTlX^Tmitf" 

At  to  r ney -G  en  er  al 


BRCrir 


Fees 


— Constables:  Constables  shall  collect  fees  as  pro- 
vided. under  Section  13399,  Laws  of 
Missouri,  1943,  for  serving  process 
in  criminal  cases. 


July  10,  1944. 


Hon*  Robert  V,  Niedner 
Prosecuting  Attorney 
St.  Charles,  hiss our i 


7 


Dear  Hr.  Hiedner: 


We  have  your  request  for  an  official  opinion  of  this 
office,  dated  July  5,  1944,  which  reads  as  follows: 

"I  have  been  attempting  to  r©3olvo  the  various 
sections  of  the  statute  relating  to  the  fees 
of  constables  for  the  purpose  of  rendering 
an  opini >n  on  how  much  mileage  a constable  may 
bo  entitled  cc  for  serving  subpoenas  and  other 
process  in  criminal  cases  in  Justice  Courts. 

"Section  13399,  R.  S.  'ho.  1939,  gives  him 
ton  cents  per  mile  for  each  mile  actually 
travelled  in  serving  any  process;  however. 

Section  13414  seems  to  limit  miloago  to 
situations  whore  the  glaco  to  which,  the 
constable  travels  is  more  than  five  milos 
from  the  place  whore  the  -^ourt  is  held.  That 
seems  also  to  be  the  meaning  of  Section  13411 
as  tnat  pertains  to  sheriffs. 


"The  constables  in  thi3  county  have  been  claim- 
ing fees  in  accordance  with  Section  13399  and 
I am  wondering  whether  Joction  13414  limits 
Section  13399. 

"I  would  appreciate  your  opinion  with  regard  to 
those  apparent  discrepancies." 


Section  13399,  Lar/3  of  Missouri,  1943,  page  872  pro- 
vides in  part  as  follov/s: 

"Constables  shall  be  allowed -foes  for  their 
services  as  follows*  •*  * it 
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"And  for  every  mile  travolod  in  taking 
a criminal  to  Jail  and  returning  there- 
from, provided  the  distance  so  travolod 
bo  more  than  five  milos,  the  sum  of. 


per  niioiHHr * •*  *10 

"For  each  .ilo  actually  traveled  in 
sorvinc  any  process. ‘ .10 


Section  15414,  R.  3.  Mo.  1939,  provides  us  follows: 

"hlloa  -e  of  sheriffs,  county  . laratials  and 
otnor  officers  in  certain  cases.  — o.iorlffs, 
county  riars.iale  or  otaur  offioors  shall  be 
allowod  for  their  services  in  cri  inal  casos 
and  in  all  proceedings  for  c ntenpt  or 
attachment  as  follows:  Ten  cents  for  each 
mile  actually  traveled  in  saving  (sorvinc) 
any  venire  summons,  writ,  subpoena  or  other 
ordor  of  court  when  served  more  than  five 
mil  .s  from  the  place  whore  the  court  is  held: 

Provided,  that  such  niloage  shall  not  bo 
charged  for  more  than  one  witness  subpoenaed 
or  venire  summons  or  other  writ  served  in 
the  same  cause  on  the  ame  trip."  (Parenthesis 
ours ) 

When  tliero  is  an  apparent  conflict  botwoen  two  statutes 
as  in  tliis  case  the  general  rule  in  construing  such  statutes 
is  that  the  special  statute  shall  govern  over  the  general 
statute.  It  is  further  ruled  that  the  last  statute  in 
point  of  order  should  have  preference. 

In  the  c.aso  of  3tate  ex  rol.  I rothorhood  of  American 
Yooncn  v.  Reynolds  ot  al.,  229  S.W.  1057,  l.c.  1058,  the 
rule  was  stated  ns  follows: 

"A  familiar  rule  of  construction  frequently 
recognised  by  this  court  Is  that  the  gonoral 
provisions  of  a statute  must  yiold  to  special 
provisions  v/nore  there  is  a conflict  and  whoro  the 
general  provisions  in  one  part  of  the  statute  are 
inconsistent  with  the  nioro  specific  provisions  in 
anothor  part,  otate  ex  rel.  Goroscho  v.  Roach,  250 
Mo.  loc.  oit.  552,  167  3.Y . 1000." 

In  the  late  case  of  Jacoby  v.  Missouri  Volley  drainage 
district,  1G3  S.Y;*  (2d)  930,  l.c.  933,  Judge  Lcody  summed 
up  the  rules  for  statutory  construction  as  follows: 
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"The  rules  of  statutory  construction  applying  In 
such  a situation  aro  as  follows: 

" ’The  law  is  well  settled  that,  where  there  is  an 
Irreconcilable  conflict  betwoen  two  diffex’ont  parts 
of  the  same  act,  as  a rule  the  last  In  order  of 
position  will  control,  unless  there  Is  soir.e  special 
reason  for  holding  to  the  oontrery* f tate  ox  rel* 

Greene  County  v*  JIdeon,  273  No.  79,  07,  199  3,... 

340,  949* 

" * Whore  general  ter  s or  expressions  in  o e part 
of  a statute  are  Inconsistent  with  more  specific 
or  particular  provisions  in  another  part  the 
particular  provisions  must  govern,  unl.as  the 
statute  as  a whole  clearly  shows  tho  contrary  Inten- 
tion and  they  must  be  given  effect  notwithstanding 
the  General  provision  is  broad  enough  to  inc -ude 
the  subject  to  w iich  the  particular  provisions 
relate* ' 59  C.J.  Section  59G,  p.  1000* 

"* Where  one  part  of  the  statute  13  suaoeptible  of 
two  constructions,  and  the  language  of  another  part 
is  clear  and  definite,  and  is  consistent  with  one 
of  such  constructions,  and  opposed  to  the  other, 
that  construction  must  be  adopted  which  will  render 
all  clauses  harmonious* ' 69  C.J*  action  537, 

p.  1103." 

marine  the  above  rules  or  construction  in  .in!,  it  is 
also  tho  rule  in  this  £ tate  that  fee  statutes  must  be 
strict!,,  o one  trued  against  the  officer  collecting  them* 

That  rule  is  otatod  in  the  caso  of  Smith  v*  lettis  County, 

150  3*'...  (2d)  282,  l*c*  206,  as  follows: 

"T;ie  rule  is  established  that  the  right  of  a 
publio  official  to  compensation  must  be  founded 
on  u statute.  It  is  equally  established  that  suoh 
a statute  13  strictly  construed  against  the  officor. 
‘.lodaway  County  v*  Kidder,  Mo*  Sup*,  129  3,V, , (2d) 

067 j bard  v.  Christian  county,  541  Ho*  1115,  111  S*'iV* 

2d  132." 

CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  3eotlon 
13399,  Laws  of  risaouri,  1945,  is  a speoial  statixte,  particular- 
ly limitinc  Ceotlon  13414,  R*  r • ?To.  1939,  and  that  constables 
in  t.  Clmrlen  Township  should  reoelve  foes  for  serving  process 


Hon.  Robert  V.  Ifiedner 


-4. 


July  10,  1944 


In  criminal  caaes  as  provided  In  Section  15599,  oupra. 

Vory  truly  your a. 


GAYLORD  V/ILKHIS 
Aasistant  Attorney  General 


A.  ? OVID* 


Attorney  c-cneral 
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MISSOURI  LIBRARY 

COMMISSION 

TRUST 


The  Missouri  Libarary  Commission 
may  receive  gifts  of  money,  books 
or  other  property,  which  may  be 
used  or  held  in  trust  for  the 
purposes  given  by  the  person 
Creating  said  trust. 


January  24,  1944 

0 

Miss  Ruth  O'Malley 
Executive  Secretary 
Missouri  Library  Cornml' sion 
Jefferson  City,  Missouri 


Lear  Miss  O'Malleyt 


This  office  is  in  receipt  of  your  request  for  an 
opinion  and  omittinr  caption  and  signature,  your  request 
reads  as  follows} 

"I  am  attaching  herewith  a copy  of  Article  II, 
Section  14731-14736  pertaining  to  the  Missouri 
Library  Co  mission  and  wish  to  atJc  you r opinion 
on  a point  of  law  in  regard  to  one  of  its 
• sections. 

"Section  14732  provides  among  other  things 
as  follows: 

'It  may  also  receive  gifts  of  money,  books 
or  other  property  which  may  be  used  or  held 
Intrust  for  the  purpose  or  purposes  given.' 

"Is  this  sufficient  provision  to  enable  the 
Commission  to  receive  a bequest  through  the 
will  of  a citizen  of  Missouri  for  the  purpose 
of  extending  library  service." 

Proceeding,  with  our  examination  of  the  statutes 
devoted  to  the  duties  of  the  Missouri  Library  Commission, 
we  find  the  following;  section  14732  readB  as  follows: 

"The  commission  shall  give  advice  to  all  schools, 
free  and  other  public  libraries,  and  to  all 
communities  which  may  propose  to  establish  them, 
as  to  the  best  means  of  establishing  and  main- 
taining such  libraries,  the  selection  of  books, 
cataloguing  and  other  details  of  library  manage- 
ment. It  may  also  receive  gifts  of  money,  books. 
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or  other  property  which  may  be  used  or  held 
In  trust  for  the  purpose  or  purposes  given j 
may  purchase  and  operate  travelling  libraries, 
and  circulate  such  libraries  within  the  state 
among  communities,  libraries,  schools,  colleges, 
universities,  library  associations,  study 
clubs,  charitable  and  psenal  institutions,  free 
of  cost,  except  for  transportation,  under  suoh 
conditions  and  rules  as  shall  proteot  the  inter- 
est of  the  state  and  best  Increase  the  efficiency 
of  the  serviee  it  is  expected  to  render  the 
public.  It  may  publish  such  lists  and  circulars 
of  information  as  it  shall  deem  necessary,  and 
it  may  also  conduct  summer  schools  of  library 
instructions,  and  a clearing  house  for  periodicals 
for  free  gift  to  local  libraries." 

We  find  the  above  section  to  be  clear,  concise,  and 
unambiguous  and  in  need  of  no  construction  on  our  part. 

We  find  that  the  constitutionality  of  this  section 
has  not  been  questioned,  and  the  same  remains  in  effect, 
and  it  has  not  been  modified  or  overruled  by  any  decis- 
ions in  this  state.  That  pobtlon  of  the  section  use- 
ful for  the  purpose  of  our  discussion  is  thlst 
"It,  (the  Commission)  may  also  receive  gifts  of  money, 
books  or  other  property  which  may  be  used  or  held  in  trust 
for  the  purpose  or  purposes  given."  This  sentence  means 
exaotly  what  it  says.  ihat  the  Commission  has  now  the 
constitutional  right  and  may  receive  gifts  of  money,  or 
other  property,  which  may  be  used  or  held  in  trust.  The 
person  creating  the  trust  may  Impose  certain  terms  or  con- 
ditions which  are  binding  on  both  the  trustee  and  Commission. 

CONCLUSION. 

It  is  the  opinion  of  this  department  that  the 
Missouri  Library  Commission  may  receive  gifts  of  money, 
books  or  other  property,  which  may  be  used  or  held  in  trust 
for  the  purpose  given  by  the  person  creating  said  trust. 

Respectfully  submitted. 


APPROVED l L.  I.  MORRIS 

Assistant  Attorney  General 

ROY  McKITTRICK 
Attorney  General 


LIMiLeC 


COUNTIES . 


Abolition  of  township  organization 
creates  vacancy  in  office  of  county 
collector,  which  is  filled  by  the 
Governor . 


October  11,  1944 

,o 

I<ir • Hubert  T.  Perry 

Treasurer  and  Ex-Officio  Collector 

of  Carroll  County 

Carrollton,  Missouri 


Deal-  Sir: 


This  will  acknowledge  the  recei  t of  your  letter  of 
October  6,  requesting  an  opinion  of  this  office,  which 
is  as  follows: 

"I  am  Treasurer  and  Ex-officio  Collector  of 
Carroll  County,  which  is  under  Township 
organization  and  I am  running  for  re-election 
in  November  to  this  same  office.  At  this  same 
November  election  a vote  will  be  taken  upon  the 
proposition  to  abolish  Township  organization. 
Should  the  proposition  carry.,  I would  like  to 
know  what  effect  there  will  be  on  my  office  in 
the  event  I am  re-elected  for  the  ensuing  four 
years.  Would  I asrume  the  duties  of  ollector 
or  would  an  election  be  required  to  select  a 
collector? 

"I  will  appreciate  your  early  advi&e." 

Section  14G23,  R.  S.  Missouri,  1939,  provides: 

nAt  any  general  election  holden  In  this  state,  in 
any  county  having  adopted  township  organization 
under  this  chapter,  upon  the  petition  of  -one  hun- 
dred voters  of  the  county,  praying  the  county 
court  to  resubmit  the  question  of  township  organi- 
sation to  the  voters  at  said  election,  it  shall 
be  the  duty  of  the  county  court  to  submit  the 
question  again  at  such  election.  In  like  manner 
as  provided  In  article  1 of  this  chapter;  and 
if  it  shall  appear,  after  the  cunvats  of  the 
votes  as  provided  in  article  1 of  this  chapter, 
that  a majority  of  all  the  votes  cast  upon  that 
question  shall  be  against  township  organization. 
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then  township  organization  shall  cease  In 
said  county*  and  all  laws  In  force  In  re- 
lation to  counties  not  having  township  or^ 
ganlzatlon  shall  Immediately  take  effect"" 
and  be  In  force  In  such  county^  render scoring 

ours . / 

Section  13989  provides! 

"The  county  treasurer  of  counties  having 
adopted  or  which  may  hereafter  adopt 
township  organization  shall  be  ex  officio 
collector,  and  shall  have  the  same  power 
to  collect  all  delinquent  personal  prop- 
erty taxes,  licenses,  merchants*  taxes, 
taxes  on  railroads  and  other  corporations, 
the  delinquent  or  nonresident  lands  or 
town  lots,  and  to  prosecute  for  and  make 
sale  thereof,  the  same  that  is  now  or  may 
hereafter  be  vested  in  the  county  collectors 
under  the  general  laws  of  this  state.  The 
ex  officio  collector  shall,  at  the  time  of 
maifinr:  his  annual  settlement  in  each  year, 
deposit  the  tax  books  returned  by  the  township 
collectors  in  the  office  of  the  county  clerk,  and 
within  thirty  days  thereafter  the  clerk  shall 
make,  in  a book  to  be  called  the  "back  tax  book" 
a co  rect  list,  in  numerical  order,  of  all  tracts 
of  land  and  town  lots  which  have  been  returned 
delinquent  by  said  collectors,  and  return  said 
list  to  the  ex  officio  collector,  taking  his 
receipt  therefor  .w 

Under  Sec*  14023  supra,  as  soon  as  township  organization 
was  abolished  all  the  laws  relating  to  counties  not  hav- 
ing township  organization  shall  Immediately  take  effect. 
These  laws  require  a county  colle  ctor  and  county  assessor 
as  separate  and  distinct  offices.  The  county  treasurer 
is  ex  officio  collector  only  in  counties  under  township 
organ! zatlon.  (See  13,989  supra.)  As  soon  as  to vn ship 
organization  is  abolished  the  county  treasurer  ceases 
to  be  ex  officio  collector. 

A similar  situation  to  the  one  here, was  considered  in 
the  case  of  State  ex  inf.  John  T.  Barker  v.  H.  I. 

Dusean  et  al.  265  Mo.  26  and  the  court  stated! 
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"Not  to  pursue  the  matter  further,  we  are  of 
the  opinion  that  the  result  of  the  election 
held  in  Butler  County  in  November  1914,  was 
to  discontinue  township  organization  that 
respondents,  Barnhill,  Harwell,  Osborn,  Reading, 
Kearby,  Gardner,  Ratcliff,  Deaton,  Burger,  and 
Phillips  were  thereby  divested  of  authority  to 
act  as  ex-officio  collector  of  the  revenue  of 
said  Butler  county,  and  as  collector  of  the 
seve  al  townships  therein  respectively  * # 

"*  # * The  •laws  in  force  in  relation  to  counties 
not  having  township  organization'  which  laws  as 
we  see  the  constitution  automatically  applied  to 
Butler  County  provided  at  the  time  of  the  accrual 
of  this  vacancy  and  at  the  time  the  Governor  filled 
it  ana  now  provide  that  as  to  an  office  like  this, 
such  vacancy  shall  be  filled  by  appointment  by 
the  Governor.’” 


CO^  iLoSIOi^. 


It  is  therefore,  the  opinion  of  this  office  that 
where  a county  abolishes  tow  ship  organization, 
a vacancy  is  created  in  the  office  of  county 
collector  which  is  filled  by  the  Governor. 


Respectfully  submitted 


*v.  ni'JiAGAjf 

Ass- is  tan  t Attorney  General 

RJI  iLe C 
APPROVLD: 


VaRE'g.  tkuTGwT 

Acting  Attorney  General 


PROBATE  : Probate  Judges  of  counties  no*  having,  or 
JUDGE.  : which  shall  hereafter  haw®  less  than  19,000 
: population,  shall  charge  the  fee,  authorized 
: by  statute,  for  each  official  act  performed 
: by  him  as  such  officer*  He  shall  at  the 
: end  of  each  month,  make  and  file  a report 
: with  the  County  Clerk.  1.  Of  all  fees  earned 
: and  collected.  2.  All  fees  earned  but  not 
: collected*  The  fees  collected  for  (a) 

: Solemnization  of  marriages  and  (b)  Hearing 
: and  determning  inheritance  tax  matters  may 
: be  retained  by  the  Probate  Judge  and  no 
: accounting  is  required. 


January  5,  1944 


Hcnqrable  Jos.  V.  Pitts 
Judge  and  Ex-Officio  Clerk 
Douglas  County 
Ava,  Missouri 


FILED 


Dear  Judge  Pitts  i 

Your  letter,  requesting  an  opinion  in  regard 
to  foes  collectible  by  Probate  Judges,  has  been 
handed  to  me  for  attention.  Such  letter,  omit- 
ting baption  and  signature,  is  as  follows: 

"I  wrote  to  you  last  week  in  re.  Report  to 
Co.  Court  & turning  over  fees--  No  reply  & 

I presume  you  are  etting  Atty.  General's 
opinion. ) 

"Well  to-day  I commenced  keeping  account 
of  every  item  of  work  & at  5:00  I have 
cared  for  1 Transfer  of  Title  .25 

4 A idavits  of  Draftees  for  deferment. 

"I  have  been  all  along  caring  for  Affidavits 
for  Dependency  Benefits—  Deferment  Affidavits — 
Some  months  I am  sure  I have  cared  for  100 
items  of  such  "Free  work." 

"Question-  Under  the  new  setup  wherein  I am 
on  a "Salary"  and  my  earnings  are  to  be 
turned  over  to  our  County. 

"Will  I be  permitted  to  do  this  ’Free  work1 
or  will  I be  charged  up  with  it  & required 
to  account  for  it  out  of  my  own  pocket. 

"I  cannot  afford  to  account  for  each  seal  A 
Ctf • .50^,  when  I do  the  work  for  nothing. 

"Our  Auditor  now  here  (Ed  Hill  & Walter  Back) 
give  it  as  their  opinion  that  technically  I 
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could  be  charged  up  with  any  work  I do 
under  my  Probate  Seal  A could  be  required 
to  turn  the  fees  over  to  County. 

"Please  Include  answer  to  this  question, 
when  you  answer  my  former  questions •" 

A probate  Judge  must  rely  entirely  upon 
statutory  authority  for  the  collection  of  his  fees, 
and  he  has  no  common  law  right  thereto.  This  thought 
is  sustained  In  numerous  decisions  and  from  one  we 
quote  t 


"The  rule  la  established  that  the  right  of 
a public  official  to  compensation  must  be 
founded  upon  a statute*  It  is  equally 
established  that  such  a statute  is  strictly 
construed  against  the  officer." 

Nodaway  Co.  v.  Kidder,  129  S.  17.  (2d)  857 
Ward  V.  Christian  County,  111  S*  1.  (2d)  182 

In  looking  to  the  Statutes  which  concern  the 
fees  allowed  to  Probate  Judges  we  find  that  at  Section 
13398  P.  S.  Ho.,  1939,  a general  provision  for  the 
levy  and  collection  of  fees  in  the  connection  with 
fee  offices*  We  do  not  set  out  this  portion  because 
of  the  extreme  length. 

Turning  to  the  next  section  pertaining  to 
the  fees  of  this  office,  we  find  that  at  Section 
13404,  R.  S.  Me.,  1939,  that  the  fees  of  a Probate 
Judge  are  established.  This  section  sets  out  in 
detail  and  with  great  parti cularity  the  specific 
fee  allowed  for  the  di  ferent  services  and  acts 
of  this  official.  The  portion  of  the  act  useful 
to  us  In  this  instance  reads  as  follows: 

"***  Provided  further,  that  whenever,  after 
deducting  all  reasonable  and  necessary 
expenses  for  clerk  hire,  the  amount  of  fees 
collected  in  any  one  calendar  year  by  or 
for  any  one  probate  Judge  In  any  county 
in  this  state,  during  his  term  of  offioe, 
and  irrespective  of  the  date  of  accrual 
of  such  fees,  shall  exceed  a sum  equal 
to  the  annual  compensation  In  the  aggre- 
gate from  all  aourcee  and  for  all  duties 
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by  virtue  of  the  office,  except  the 
$1,200.00  allowed  for  expenses  when 
holding  circuit  court  in  other 
counties,  provided  by  law  for  a judge 
of  the  circuit  court  having  jurisdiction 
in  such  county,  then  it  shall  be  the 
duty  of  such  probate  judge  to  pay  such 
excess  less  ten  per  cent  thereof,  within 
thirty  days  after  the  expiration  of  such 
year,  into  the  treasury  of  the  county 
in  which  such  probate  judge  holds  offioe, 
for  the  benefit  of  the  school  fund  of 
such  count ji  and  whenever  at  any  time 
after  the  expiration  of  the  term  of 
office  of  any  probate  Judge  the  amount 
of  fees  collected  by  or  for  him,  irre- 
spective of  the  d ate  of  accrual,  shall 
exceed  the  sum  equal  to  the  aforesaid 
annual  compensation  orovlaed  for  a 
judge  of  the  circuit  court  having 
jurisdiction  in  such  county,  it  shall  be 
the  duty  of  such  probate  judge  to  pay 
such  excess,  and  all  fees  thereafter 
collected  by  cr  for  him  on  account  of 
fees  accrued  to  him  as  such  probate  judge, 
less  ten  per  cent  thereof,  within  thirty 
days  from  tho  time  of  collection,  into 
the  county  treasury  for  the  benefit  of  the 
school  fund.* 


Looking  now  to  more  recent  legislation, 
which  has  given  some  concern  to  those  officers 
affected,  we  find  that  in  addition  to  Section  13404 
R.  S.  Ho.,  1939,  the  99th  Chapter  of  Art.  2 has 
been  enlarged. 

The  62nd  Genei  &1  Assembly  of  Missouri,  amended 
Art.  2,  Ch.  99,  R.  S.  Ho.,  1939,  by  auding  a new 
section,  which  became  effective  Nov.  22,  1943.  This 
is  known  as  Sec.  13404a  and  it  is  devoted  to  the  fees 
and  salaries  of  Probate  Judges  in  counties  which 
now  have  or  may  hereinafter  have  a population  of 
less  than  19,000  inhabitants.  In  making  provisions 
for  the  disposition  of  such  fees  and  salaries  the 
Legislature  set  a minimum  salary  to  be  paid  by  the 
County  Treasury  by  a warrant  drawn  by  the  County 
Court . 
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The  annual  salary  to  be  paid  ir  mo  thly 
installments  is  fixed  upon  a population  basis,  ranging 
from  $750.00  in  counties  having  10,000  inhabitants 
or  less  to  $2,400.00  in  counties  having  a population 
of  less  than  19,000.  The  full  text  of  the  new  section, 
15404a  R.  S.  ho.,  1939,  reads  as  follows: 


"The  Judges  of  the  Probate  Courts  in 
comities  which  now  have  or  may  hereafter 
have  a population  of  less  than  19,000 
inhabitants  shall  receive  for  their 
services  annually,  to  be  paid  out  of  the 
County  Treasury  in  equal  monthly  install- 
ments at  the  end  of  each  month  by  a warrant 
drawn  by  the  County  Court  upon  the  County 
Treasury  minimum  salaries  as  follows: 

In  counties  having  10,000  inhabitants  or 
less,  the  cum  of  £ 750. 00;  in  counties  having 
10,000  inhabitants  and  less  than  15,000, 
the  sum  of  $1200.00;  in  counties  having 
more  than  15,000  inhabitants  and  less  than 
17,500,  the  sum  of  §>2,000.00;  and  in  counties 
having  more  than  17,500  inhabitants  and  less 
than  19,000,  the  sum  of  §2,400.00;  but  should 
the  yearly  sura  of  fees  earned  and  collected 
by  any  Frobate  Judge  of  any  such  county 
and  his  clerk  or  clerks,  by  virtue  of  the 
office,  exceed  the  amount  which  such  Judge 
would  be  entitled  to  receive  by  reason  of 
the  population  of  said  county  as  afore- 
said, then  such  judge  shall  be  entitled 
to  retain  the  excess  subject  to  the  limita- 
tions set  out  in  Section  13404  of  Article 
2,  Chapter  99,  Revised  Statutes  of  Missouri, 
1939,  and  the  County  Court  shall  draw  a warrant 
or  warrants  upon  the  County  Treasurer  in 
favor  of  such  Judge  for  such  excess  fees. 

It  Is  further  provided,  that  all  Probate 
Judges  In  such  counties  shall  at  the  end 
of  each  and  every  month  after  this  act  shall 
take  effect,  make  and  file  with  the  County 
Clerk  a report  of  all  fees  actually  collected 
by  him  or  his  clerk  during  the  month,  except 
fees  earned  and  collected  for  the  solemnization 
of  marriages  and  the  hearing  and  determining 
. of  Inheritance  tax  matters,  together  with 
a report  of  all  such  fees  earned  during  t he 
month  but  not  yet  collected,  and  that  he 
shall  at  the  end  of  each  month  pay  over  to 
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the  County  Treasurer  all  monies  collected 
by  him  or  his  clerk  during;  the  month  which 
are  required  to  be  shown  In  the  monthly 
report  as  above  provided,  taking  duplicate 
receipts  therefor,  one  of  which  shall  be 
filed  with  the  County  Clerk,  and  every 
such  Probate  Judge  3hall  be  liable  on  his 
official  bond  for  all  fees  collected  and 
not  accounted  for  by  him,  and  paid  into 
the  County  Treasury  as  herein  provided. 

Approved  August  4,  1943." 

The  question  as  to  which  census  will  control 
in  the  determination  of  population  upon  which  the 
salary  of  this  officer  is  based  becomes  important 
at  this  point.  In  the  absence  of  statutory  provision 
the  last  decennial  census  would  control.  Nothing 
is  indicated  in  the  act  (Sec.  13404a)  as  to  how  we 
are  to  determine  population.  Here  Is  what  our 
court  has  said  on  this  point. 

In  State  ex  rel  O'Connor  v.  Riedel,  46  S.W.  (2d) 
131,  1.  c.  35,  we  iind: 

The  number  of  any  county  shall,  for  the 
purpose  of  this  section  be  ascertained  by 
multiplying  the  whole  number  of  votes  cast 
at  the  last  preceding  presidential  election 
by  five,  until  after  the  population  of  such 
county  shall  havo  been  ascertained  by  the 
next  decennial"  census  of  the  United  States 


How  are  the  papulations  of  the  counties  to 
be  now  ascertained?  There  is  no  express 
language  requiring  a resort  to  the  "'next* 
or  any  other  decennial  census  cf  the 
Unitea  States.  But  the  implication  is 
clear  that  after  the  occurrence  of  the 
event  which  puts  an  end  to  the  further  use 
of  the  presidential  vote  method  the 
populations  shall  be  ascertained  from  the 
official  census  of  the  United  States.  But 
which  census?  One  which  is  obsolete  for 
all  except  historical  or  statistical  pur- 
poses? Manifestly  the  one  at  the  time 
in  current  use  for  every  other  practical 
purpose — the  last  one.  That  which  is 
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implied  in  a statute  is  as  much  a part 
of  it,as  what  is  expressed.  2 Sutherland 
on  Stat.  Const.  (2d.  Ld.)  Sec.  500  and  cases 
cited.  The  contention  of  the  amici  curiae 
cannot  be  sustained. ***** 

We  have  previously  discovered  that  the  fees 
authorized  by  statute  must  be  collected  by  the  Pro- 
bate Judge  and  accounted  for  by  him.  And  a further 
report  must  be  made  by  him  for  fees  earned  and 
collected;  also  for  fees  earned  but  not  collected, 
there  are  certain  fees  which  the  Probate  Judge 
may  collect  and  for  which  he  is  not  required  to 
account  for  under  the  statutes  and  decisions.  V»e 
refer  to 

1.  Fees  received  for  solemnizing  of  marriages. 

2.  Fees  received  for  hearing  and  determining 
inheritance  tax  matters. 

These  fees  may  be  retained  by  the  Probate  Judge  as 
his  own.  The  authority  for  retention  of  these 
two  classes  of  fees  is  the  new  section  15404a  which 
expressly  excepts  them. 

See  also  Smith  v.  Pettis  Co.  133  SW  (2d)  232 
State  ex  rel  Jasper  Co.  v.  Gass 
296  SW  431. 

While  not  specifically  raised  in  your  opinion 
request,  certain  points  should  be  included  in  our  dis- 
cussion of  the  rocont  enactment  of  the  62nd  General 
Assembly.  At  the  cutset  we  would  point  out  that 
Sec.  13404a  does  not  increase  the  maximum  pay  allowed 
a probate  judge,  it  only  fixes  a minimum  below  which 
his  compensation  may  not  fall.  The  maximum  compen- 
sation of  a probate  judge  under  section  13404,  after 
deducting  a reasonable  amount  for  clerk  hire  is 
the  same  paid  tho  Circuit  Judge. 

( See  State  ex  rel  Jasper  Co.  v.  Gass  296  SW  431; 
Smith  v.  Pettis  Co.  136  SW  (2d)  282.) 

Thus  we  see,  a probate  judge’s  maximum  varies  from 
county  to  county,  depending  on  the  character  of  the 
judicial  circuit  and  the  volume  of  change  of  venue 
business  in  the  circuit.  In  all  circuits  the  annual 
compensation  of  the  ircuit  Judge  will  exceed  v2, 400.00, 
the  greatest  minimum  pay  fixed  for  a probate  judge 
under  13404a. 
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Under  13404a  the  probate  judges  who  draw  a 
minimum  monthly  salary  Tt  shall  at  the  end  of  each 
and  every  month — make  and  file  with  the  County 
Clerk  a report  of  a 17.  fees  actually  collected  by 
him  or  hts  cllerk  during  the  month,  (excepting 
marriage  and  inheritance  tax  fees) — - and  that 
he  shall  at  the  end  of  the  month  cay  over  to  the 
County  treasurer  all  monies  collected  by  him  or 
his  clerk  during  the  month  which  are  requlrod  lo 

be  shrwn  In  the  monthly  report  " (Emphasis 

ours ) • 


If,  however,  the  yearly  fees  earned  and  col- 
lected by  the  judge  and  his  clerk  exceed  the  min- 
imum yearly  salary  under  Sec,  13404a  then  he  is 
entitled  to  a warrant  on  the  County  Treasurer  for 
all  such  excess,  where  the  excess  sum,  together 
with  the  minimum  salary  air  ady  withdrawn,  does 
not  exceed  the  amount  paid  to  the  Circuit  Judge, 
together  with  an  additional  sum  to  * cover  all 
reasonable  and  n cessary  expense  for- cierk  hire." 
(See "Sec,  lsloj.) : 

Under  Sec,  2440  R.  2,  Mo.,  1939,  a probate 
judge  is  authorized  to  appoint  a clerk  "who  shall 
be  paid  by  said  Judge."  The  compensation  of  the 
clerk  is  paid  cut  of  the  judge's  minimum  guarantee 
allowed  under  Sec.  13404a.  low,  the  Judge,  at 
the  end  of  the  year  when  he  collects  his  fees 
and  it  is  determined  the  amount  he  may  retain  under 
Sec.  13404  is  permitted  to  retain  a further  sum,  in 
addition  to  the  maximum  allowance,  a sum  to  cover 
"all  reasonable  and  necessary  expenses  for  clerk 
hire." 


All  of  the  above  brings  us  to  the  conclusion 
that  the  compensation  the  probate  judge  pays  his 
clerk  during  the  year  can  not  be  paid  out  of  fees 
earned  since  the  statute  specifically  provides  that 
all  fees  must  monthly  be  paid  into  the  County 
Treasurer.  The  probate  judge  must  pay  his  exavk 
out  of  his  minimum  salary. 
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Getting  now  to  the*  question  as  to  .That 
specific  foc3  the  probate  judge  shall  charge.  U der 
Sec.  13404,  each  official  act  performed  by  the  judge 
has  been  assigned  a specific  fee  to  be  charged. 

Yfe  presume  the  Legislature  intended  a charge  to  bo 
made  for  these  acts  else  the  particular  fees  would 
not  have  been  set  out  with  such  exactitude  under 
Sec.  13404a,  the  judge  must  not  only  make  a charge 
for  his  services  but  he  must  account  for  same  each 
month.  He  is  charged  with  the  responsibility  and 
the  statute  leaves  nothing  to  his  discretion.  Under 
the  new  statute  he  is  required  to  perform  his  duty, 
charge  the  fee  authorized,  and  account  for  same. 

In  passing  we  would  observe  that  there  are 
certain  courtesies  which  the  probate  judge  may 
extend  without  any  thought  of  remuneration.  No 
price  tag  has  been  put  on  these  by  the  Legislature. 
Those  acts  for  which  the  officer  shall  make  a charge 
have  been  enumerated  in  the  statutes  and  we  conclude 
that  the  officer  is  under  the  duty  imposed  by  hia 
office  to  make  a charge  and  account  for  seme. 

Looking  new  to  the  matter  of  the  time  for 
making  and  filing  the  reports  required,  we  read 
that  the  probate  judge  "shall  at  the  end  of  each 

and  every  month make  and  file  a report." 

In  this  connection  we  see  that  section  bearing 
on  the  question. 

Section  655  R.  S.  Uo.,  1939  provides  certain 
rules  for  construction  of  statutes.  It  provides 
among  other  things  " the  word  ♦month*  shall  mean 
a calendar  month."  A calendar  month  is  not  at  end 
until  midnight  of  the  last  day  of  the  month.  Ap- 
plying this  to  the  requirement  of  new  Section  13404a, 
we  believe  the  filing  of  the  report  specified  shall 
take  place  as  soon  thereafter  the  close  of  each 
month  as  is  possible.  The  soonest  possible  date 
would  be  the  1st  day  of  the  succeeding  .uonth . 

Without  trying  to  become  tedious,  we  have 
discussed  questions  not  directly  raised  in  your 
letter,  however,  the  thought  has  come  to  us  that 
In  anticipating  these  questions,  much  time  may 
be  saved  the  Probate  judges  and  their  clerks  • 


H~n«  Jos.  V.  Pitta 


-9- 


Jan.  5,  1944 


CONCLUSION. 


From  the  preceding  discussion  we  therefore 
conclude,  that  with  respect  to  ‘'ec.  13404a  R.  S. 

Mo,,  1V;39,  a Judge  cf  the  probate  court  should 
mate  a charge  for  any  official  act  performed  by 
him  as  such  oi fleer,  which  said  act  relates  to  his 
official  duties  Involved  in  any  case  in  his  court. 
That  the  specific  fee  for  each  service  performed 
Is  definitely  set  out  and  provided  for  by  statute. 
That  this  officer  must  not  only  charge  a fee  for 
each  of  his  official  acts,  but  must  account  for 
all  fees  collected,  except  solemnization  of  marriage* 
and  inheritance  tax  hearing  fees,  and  that  this 
officer  must  make  a report  of  these  official  fees 
to  the  county  clerk.  imthermore,  for  fees  earned 
but  not  collected,  he  shall  also  make  a report. 

That  a probate  Judge  shall  not  account  for  fees 
collected  f'or  taking  acknowledgments  on  deeds 
or  administering  oaihs  in  situations  where  these 
documents  are  not  involved  in,  or  chargeable  to 
any  estate  in  his  court. 


Respectfully  submitted 


t.  I.  frOriAlS 

Assistant  Attorney  General 


APPROVED: 


McrfirTfclfcK 
Attorney  General 


LIMxLeC 


PROBATE 

JUDGES’ 

FEES 


Do  not  have  to  account  for  acknowledgments 
and  affidavits  where  probate  seal  is  used, 
if  fees  therefor  not  chargeable  against 
estate  pending  in  his  court. 


February  25,  1944 
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Honorable  Joseph  V.  Pitts 
Probate  Judge 
Douglas  County, 

Ava,  Missouri 


Dear  Judge  Pitts: 


This  office  is  in  receipt  of  your  letter  of 
recent  date  in  which  you  request  an  opinion,  the  full 
text  of  which  reads  as  follows: 

"Friend  Morris:  Your  opinion  on  ’Probate  Fees 
to  be  collected  and  reported  to  County  Court,  was 
very  clear  to  me  and  I appreciated  it. 

This  A.  M.  I was  called  in  to  oar  Coirnty  C'gurt 
and  the  Presiding  Judge,  J.  W.  Vinson  advised 
me  that  the  'Auditors',  when  here  told  him 
that  I should  account  to  .&  pay  over  to  the 
County  All  fees  charged,  wherein  the  'Probate 
Judge’s  SEAL  was  used. 

"I  do  write  deeds-  Deeds  of  Trust — Chattel  Mtjgas. 
Assign  Car  Titles,  swear  folk  to  affidavits  and 
use  the  Probate  'SEAL',  attesting.  (In  my  letter 
I quoted  to  you  the  views  of  Ed  Hill  &■  Welter 
Black) 

"I  have  in  my  library  the  SW  2nd.  CerieB  and 
have  again  reread  your  Citation,  : • a.  136  SW  (2nd) 
282.  (I  find  that  I had  marked  this  decision  in 
my  first  study  of  this  question,  after  the  Auditor 
told  me  'Technically  I could  be  charged  up  with 
work  done  under  the  Probate  Seal-  And  this  was  my 
reason  for  writing  to  you. 

"To  my  mind  Page  #8  of  your  opinion  "Those  acts 
for  which  the  officer  shall  make  a charge  have  been 
ENUMERATED  in  the  Statute,  and  we  conclude  that 
the  Officer  Is  under  the  duty  imposed  by  his 
Office  to  make  a charge  and  account  for  same.f 
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"In  your  conclusion — Clerifying,  you  sayi- 

'That  the  Specific  fee  for  each  service  performed 
1b  deflnately  set  out  and  provided  for  by  Statute’ 

"I  want  to  avoid  litigation  with  my  County  and 

I kindly  ask  that  you  give  me  your  Opinion  on  the 

Use  of  the  'Probate  Seal'  on  Ack.  to  deeds,  T.D. 

C.  X.  & Affidavits. 

"Should  I account  for  all  fees  taken  In  wherein 

I use  the  Probate  Seal? 

"I  will  appreciate  very  much  this  consideration." 

Before  proceeding  with  the  discussion,  we  again 
oall  attention  to  our  previous  opinion  of  January  6,  1944, 
In  which  we  sought  to  dispose  of  this  matter.  In  order 
to  further  clarify  it  and  to  facilitate  matters  we  Include 
a copy. 


Seotlons  13404  and  13404a,  R.  S.  Missouri,  1939, 
concern  themselves  with  fees  for  Judges  of  Probate.  We 
merely  cite  them  for  convenience.  The  extreme  length 
of  the  text  prevents  a detailed  examination  here . 

Section  2447,  R.  S.  Missouri,  1939  reads  as  follows i 

"Every  probate  court  shall  have  a seal  of  office, 
of  some  suitable  device,  the  expense  of  which, 
and  the  necessary  expense  Incurred  by  said  court 
for  books,  stationery,  furniture,  fuel  and  other 
neseasaries,  shall  be  paid  by  the  rounty," 

Section  2436,  R.  S.  Missouri,  1939,  establishes 
our  probate  courts  and  says: 

"A  probate  court,  which  shall  be  a court  of  record, 
and  consist  of  one  judge.  Is  hereby  established 
in  the  city  of  St.  Louis,  and  in  every  county  in 
this  state." 

The  fees  connected  with  the  cfflce  of  probate  judge 
divide  themselves  into  three  classes.  We  propose  to 
discuss  those  provided  for  by  statute  and  the  others 
which  may  come  to  this  officer. 
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1.  Certain  fees  are  L rovided  for  and  a charge 
authorized  under  the  statutes.  Section  13404,  R,  S . 
Missouri,  1939,  enumerates  the  acts  for  which  a charge 
must  be  made  and  the  amount  is  definitely  stated. 

Section  13104a,  P.  S.  Missouri,  1932,  should  be  read 

in  connection  with  this  discussion.  In  these  portions 
of  the  e tatutes  the  Legislature  ha3  expressly  provided 
for  the  rendition  of  service  by  the  officer  and  an 
appropriate  charge  therefor.  The  official  acts  of  this 
officer  must  be  paid  for  according  to  the  schedule  as 
set  out.  Fees  cf  this  officer  must  be  accounted  for 
In  strict  compl'ance  with  the  legislative  Intent.  It 
is  important  to  note  that  the  Jud;  , the  .ounty  Court, 
the  estate, (or  Individual),  are  ail  involved  in  the 
collection,  acc  anting  and  distribution  of  the  funds 
com in?  into  the  hands  of  the  probate  judge.  The  duty 
imposed  upon  him  by  our  lsws  is  plain  and  exactly  de- 
fined for  the  benefit  of  all.  For  all  of  the  official 
acts  mentioned  there  must  be  an  a*  pr opr late  charge  and 
prompt  accounting.  Only  two  exceptions  are  made  where 
the  judge  may  collect  a fc9  and  retain  It  without 
accounting  for  same)  these  constitute  the  subject  mat- 
ter of  cur  second  pars  raph. 

2.  (a)  Fees  for  the  solemnization  of  marriages,  and 

(b)  Fees  for  the  hearii.^  of  inheritance  tax 

matters, 

may  be  collected  by  the  officer  and  he  need  net  account 
for  same.  It  If  sufficient  to  say  on  this  point,  that 
our  Legislature  intended  to  make  an  exception.  Having 
made  it  there  need  be  no  further  discussion. 

3.  The  third  topic  of  discussion  concerns  Itself 
with  the  fees  received  by  the  o:  floor  for  services  ren- 
dered for  acknowledgment  of  deeds,  assignments,  writing 
of  deeds  rf  trust,  making  chattle  mortgages  and  prepara- 
tion of  affidavits.  This  service  concerns  Just  tv?o 
people,  the  Judge  and  the  party  he  has  accommodated. 

These  services  have  no  connection  with  any  estate  or 
matter  connected  with  his  office.  Our  statutes  do  not 
specifically  say  he  shall  make  a charge  for  such  service, 
and  make  an  accounting  therefor  and  for  that  reason  we 
conclude  that,  since  not  proh’bited  the  acts  may  be 
performed  for  a fee  and  no  accounting  need  be  made  to 
the  county  court.  In  this  situation  the  act  performed 

is  purely  a matter  of  accommodation  on  the  part  of  the 
Judge.  He  Is  not  required  to  perform  these  acts  end 
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should  he  decline  to  perfonn  no  remedy  is  available  to 
compel  him  ao  to  do.  Since  no  express  declaration 
is  made  in  the  nature  of  a prohibition,  W6  conclude 
that  he  .ay  perform  the  act,  charge  a fee. and  need  not 
account  for  same. 


CONCLUSION. 


From  the  reading  of  our  statutes  and  from  a 
previous  opinion  already  submitted,  it  Is  therefore, 
the  conclusion  of  this  office  that  a probate  judge 
shall  account  for  those  foes  provided  for  in  the  statute. 
Fees  received  from  acknowledgment  of  instruments,  affi- 
davits, etc.,  not  involved  in  any  estate  under  his 
jurisdiction,  are  not  required  to  be  accounted  for 
under  the  statutes,  and  may  be  retained  by  the  probata 
Judge.  The  fact  that  the  probate  judge  uses  the  seal 
of  his  office  is  not  the  determining  factor  In  the  ques- 
tion as  to  whether  he  must  account  for  this  class  of 
fees  received  by  him  while  in  office. 


Respectfully  submitted. 


£.  i.  aortas 

Assistant  Attorney  General 

LIMtLeC 


APPROVED : 


ROY  McKTrFRT® 
Attorney  General 


Enel 


CONSTITUTION?  Section  14,  Article  X,  Constitution  of  Missouri, 

should  not  he  withdrawn. 


January  28,  1944 


Honor a ole  Howard  C • Potter 
Member,  Constitutional  Convention 
State  of  Missouri 
Jefferson  City,  Missouri 


near  ^r.  Potter? 

This  will  acknowledge  receipt  of  your  letter  of 
January  14,  1944,  wherein  you  requested  an  opinion  from 
this  department.  Your  opinion  request  reads  as  follows? 

"As  a member  of  the  Constitutional  Con- 
vention, I introduced  a proposal.  No.  313, 
which  had  as  its  purpose  to  repeal  certain 
sections  of  the  Article  on  Taxation, 

.rticle  X of  the  Constitution  of  Missouri. 
Among  these  sections  sought  to  be  repealed 
was  section  14  of  Article  X. 

"It  waB  my  thought  that  Section  14  could  be 
omitted  entirely  and  nothing  enacted  in 
lieu  thereof.  The  basis  for  this  thought 
being  that  there  were  no  outstanding  bond 
issues  which  were  not  provided  for  in  the 
amendment  to  the  Constitution  now  author- 
ising said  bond  Issues  which  are  now  out- 
standing and  the  further  fact  that  if  Sec- 
tion 43  did  not  provide  for  the  payment  of 
principal  and  interest  of  future  bond 
Issues,  the  payment  of  principal  and 
interest  of  future  bond  issues  could  be 
provided  for  in  the  Constitutional  pro- 
visions or  statutory  enactments  approved 
by  the  people  authorizing  these  future 
issues . 

"After  I presented  the  matter  to  the  Com- 
mittee on  State  Finance,  they  asked  me  to 
get  some  further  information  along  this 
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line.  I would  like  to  have  the  benefit 
of  your  opinion  as  to  the  fact  of  the 
omission  fro  i the  Constitution  of  wliat 
is  now  Section  14  of  Article  X." 

Section  14  of  Article  X of  the  Constitution  of  ,11s- 
souri,  provides  as  follows: 

"The  tax  authorized  by  the  sixth  section 
of  the  ordinance  adopted  June  sixth,  one 
thousand  8ight  hundred  and  sixty-five,  is 
herebj  abolished,  and  hereafter  there 
shall  be  levied  and  collected  an  annual 
tax  sufficient  to  pay  the  accruing  interest 
upon  the  bonued  debt  of  the  State,  and  to 
reduce  the  principal  thereof  each  year  by 
a sum  not  less  than  two  hundred  and  fifty 
thousand  dollars;  the  proceeds  of  which  tax 
shall  oe  paia  into  the  state  treasury,  and 
appropriated  and  paid  out  for  the  purposes 
expressed  in  the  first  and  second  sub- 
divisions of  section  forty-three  of  Article 
IV  of  this  Constitution.  Tho  funds  and 
resources  now  in  the  State  interest  and 
State  sinking  funds  shall  be  appropriated 
to  the  same  purposes;  and  whenever  said 
bonded  debt  is  extinguished,  or  a sum  suf- 
ficient therefor  has  been  raised,  the  tax 
provided  for  in  this  section  shall  corse 
to  be  assessed.1' 

Section  43  of  Article  IV  of  the  Constitution  of  Mis- 
souri, rovides  as  follows: 

"All  revenue  coll *cted  and  moneys  re- 
ceived by  the  State  from  any  source 
whatsoever  shall  go  into  the  treasury, 
and  the  General  Assembly  shall  have  no 
power  to  divert  the  same,  or  to  permit 
money  to  oe  drawn  from  the  treasury, 
except  in  pursuance  of  regular  appropri- 
ations made  by  law.  All  appropriations 
of  money  by  the  successive  General  Assem- 
blies snail  oe  made  in  the  following  order i 
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"First,  For  the  payment  of  all  Interest 
upon  tne  bonded  debt  of  tne  State  that 
may  becc’Ae  due  during  the  term  for  which 
each  General  Assembly  is  elected. 

"Second,  For  the  benefit  of  the  sinking 
fund,  which  shall  not  be  loss  annually 
than  two  hundred  and  fifty  thousand 
dollars . 

"Third,  For  free  public  school  purposes • 

"Fourth,  For  the  payment  of  the  cost  of 
assessing  and  collecting  the  revenue. 

"Fifth,  For  the  payment  of  the  civil  list. 

"Sixth,  For  the  support  of  the  eleamoay- 
nary  institutions  of  the  State. 

"Seventh,  lor  the  pay  of  the  General 
Assembly,  and  such  other  purposes  not  here- 
in prohibited  as  it  may  deem  necessary; 
but  no  General  Assembly  shall  have  power 
to  make  any  appropriation  of  money  for  any 
purpose  whatsoever,  until  the  respective 
sums  necessary  for  the  purposes  in  this 
section  specified  have  been  set  apart  and 
appropriated,  or  to  give  priority  in  its 
action  to  a succeeding  over  a preceding 
item  as  above  enumerated." 

In  your  letter  requesting  an  opinion  you  inferred  that 
Section  43,  cited  above,  provlciou  for  the  pay  ont  of  principal 
and  interest  of  future  bona  issues  and  that  its  provisions 
would  take  the  place  of  lection  14  which  you  desire  to  omit 
from  the  new  Constitution.  e cannot  agree  with  this  idea, 
since  we  do  not  feel  that  Section  43,  supra,  is  self -enforcing. 
It  will  oe  notlcea  that  the  title  of  this  section  of  the  Con- 
stitution is  as  follows: 

"Appropriations,  order  of,  must  oe  by 
law— revenue  to  go  Into  treasury." 
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It  Is  our  opinion  that  Section  43,  supra,  ia 
merely  a provision  providing  thaz  all  money  received  by 
tne  State  shall  go  into  the  troasury  of  the  : tato  and 
shall  be  appropriated  In  a certain  manner  and  wo  do  not 
fool  that  it  can  be  taken  as  having  the  same  ef  oct  as 
Section  14  of  Article  X,  supra. 

I 

You  further  state  in  your  request  for  an  opinion 
that  if  : uction  43,  aforesaid,  aces  not  provide  for  the 
payment  of  tne  principal  and  Interest  of  future  bond  issues, 
that  such  provision  could  be  made  in  the  constitutional  pro- 
visions or  statutory  enactments  approved  by  the  people 
authorizing  future  issues.  e agree  with  you  that  the  people 
of  this  State  can  by  an  election  authorize  the  payment  of 
the  principal  and  interest  on  bona  issues  in  the  maimer  in 
which  you  state  anu  if  in  the  submitting  of  the  question  to 
tne  electorate  a provision  was  included  as  to  the  payment  of 
the  principal  and  interest  of  the  bonds,  then  : action  14  of 
Article  X,  supra,  would  be  an  unnecessary  provision.  However, 
wo  must  assume,  if  this  provision  is  deleted  from  the  Con- 
stitution, tht t in  the  submission  of  any  future  bond  issues 
to  the  public  that  a provision  relative  to  the  payment  of 
the  principal  and  interest  will  be  Included.  However,  it  is 
possible  that  in  later  years  that  there  may  oe  a submission 
of  a bond  issue  to  the  public  at  which  time  there  has  been 

no  provision  of  the  kind  in  cuestion  attached. 

* • 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department 
that  in  view  of  the  aoove  that  Section  14,  Article  X,  should 
not,  undor  the  present  law,  be  deleted  from  the  Constitution 
of  the  State  of  ill- sour  1. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney -General 

APPROVED: 


HOY  lie  KIT  TRICK 
•\ttor  ey-General 


SHERIFFS  : Deputy  sheriff  may  foreclose  mortgages  in  the  absence 

MORTGAGES s of  the  regular  sheriff. 


February  4,  1944 


honorable  Tnomas  V.  Proctor 
Prosecuting  vttorney 
konroe  county 
Paris,  Mi  souri 


ear  hr.  Proctor: 


e are  In  receipt  of  your  request  for  an  opinion 
unoer  date  of  January  26,  1944,  which  request  reads  as 
follows : 


"Monroe  Coirnty  has  a number  of  School 
Fund  Mortgages  th> t the  County  Court 
desires  to  foreclose,  Section  10385, 

R.  S.  Mo.  1939,  provides  that  the 
sheriff  of  the  county  shall  proceed 
to  sell  the  property  secured  by  said 
mortgages  by  order  of  the  County  Court. 

"The  duly  elected,  qualified  ; heriff  of 
Monroe  County  Is  nor  in  the  U.  S.  Navy 
ana  his  office  is  being  conducted  by  a 
oeputy  sneriff. 

" ill  you  please  give  me  an  opinion  as 
So  whether  the  deputy  sheriff  can  fore- 
close those  mortgages  in  the  absonce  of 
the  regular  sheriff  and  provided  in  tno 
above  mentioned  section." 

Section  10385,  R.  3.  Mo.  1939,  referred  to  In  your 
letter,  was  repealed  una  a new  section  enacted,  known  as  Sec- 
tion I030o,  haws  of  Missouri,  1943,  page  882.  The  no-,  section 
cioes  not  affect  the  question  stated  in  your  request,  said 
section  reading  as  follows: 

"j ivory  mortgage  taken  under  the  provi- 
sions of  this  chapter  shall  bo  In  the 
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ordinary  form  of  a conveyance  In  fee, 
shall  recite  the  bond,  and  shall  contain 
a condition  that  If  default  shall  be 
made  in  payment  of  principal  or  interest 
or  any  part  thereof,  at  the  time  when  they 
shall  severely  become  due  and  payable, 
according  to  the  tonor  and  effect  of  the 
bond  recited,  and  shall  contain  the  further 
condition  that  if  the  borrower  fail  at  any 
time  during  the  existence  of  the  loan  to 
keep  the  buildings,  if  any,  bn  the  real 
estate  insured  against  loss  by  fire  and 
windstorm,  with  loss  payable  or  mortgage 
clause  attached  to  policy  in  favor  of  the 
county,  that  the  sheriff  of  the  county  may, 
upon  giving  twenty  days’  notice  of  the  time, 
place  and  property  to  be  sold,  by  publica- 
tion in  some  newspaper  published  in  the 
county,  if  there  be  one  published,  and  if 
not,  by  at  least  six  written  or  printed 
handbills,  put  up  in  different  public  places 
in  the  county,  without  suit  on  the  mortgage, 
proceed  to  sell  the  mortgaged  prorai.  es  or 
any  part  thereof,  to  satisfy  the  principal 
and  interest,  and  make  an  absolute  convey- 
ance thereof,  in  fee,  to  the  purchaser, 
whicn  shall  oo  as  effectual  to  all  intents 
ana  purposes  as  if  such  s el  o and  conveyance 
were  made  by  virtue  of  a judgment  of  a 
court  of  competent  jurisdiction  foreclosing 
the  mortgage.  In  all  cases  of  loan  of 
school  funds  in  the  various  counties,  the 
exponse  of  drawing  and  preparing  securities 
therefor,  and  of  acknoledging  and  recording 
mortgages,  including  the  fees  of  all  offi- 
cers for  the  filin'’:,  certifying  or  recording 
such  mortgages,  and  other  securities,  shall 
be  paid  by  the  borrower  respectively . 11 

Section  13134,  R.  S*  Mo.  1939,  provides: 

"Every  deputy  sheriff  shall  possess  all 
the  powers  ana  may  perform  any  of  the  duties 
proscribed  by  law  to  be  performed  by  the 
sheriff." 
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If  tho  foreclosure  Ox'  mortgages  under  Section 
10385,  Lu\  a of  Missouri,  1943,  Is  ono  "of  the  duties  pre- 
scribed by  lav  to  oe  performed  by  the  sheriff,"  then  under 
Section  13134,  R.  S.  Wo.  1939,  a deputy  sheriff  would  pos- 
sess tne  power  and  authority  necessary  to  foreclose. 

Section  10387,  R.  S.  Wo.  1939,  provides: 

" heuevor  the  principal  anu  Interest,  or 
any  part  thereof,  socured  by  mortgage 
containin'  a power  to  sell,  shall  become 
due  anu  payable,  the  county  court  nay 
make  an  order  to  the  shei'iff,  reciting 
the  debt  and  interest  to  be  received, 
ana  commanuln  ; him  to  levy  the  same,  with 
costs,  upon  the  property  conveyed  by  said 
mortgage,  w ich  shall  oe  described  as  in 
the  mortgage;  and  a copy  of  such  order, 
duly  certified,  being  delivered  to  the 
sheriff,  shall  have  the  effect  of  a fieri 
faciaB  on  a judgment  of  foreclosure  by 
tne  circuit  court,  and  snail  be  proceeded 
with  accordingly." 

This  section  states  that  when  the  principal  ana  interest  become 
due  ana  are  not  paid,  the  county  court  may  make  an  order  to  the 
sneriff  commanding  him  to  levy  upon  the  property  conveyed  oy 
tho  mortgage.  \ copy  of  till  ordor  is  delivered  to  the  sheriff 
and  has  the  effect  of  a fieri  facias  on  a judgment  of  foreclosure 
by  the  circuit  court. 

Section  13138,  R.  5.  Mo.  1939,  reads  as  follows  in  so 
far  as  pertinent: 

"fvery  sheriff  it  it  shall  it  it  execute  all 
process  directed  to  hira  by  legal  authority 

it  # 

It  is  his  official  duty  to  carry  out  the  order  of  the  county 
court. 


In  Tatum  ot  al  v.  Holliday  at  al.,  59  Ho.,  1.  c.  427, 
tne  prosent  question  was  involved,  the  court  stating: 
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“This  brings  us  to  another  branch  of 
the  Inquiry,  viz:  was  the  sale  Invalid 
because  made  by  a deputy  sheriff?  If 
the  sheriff  acted  In  his  official 
character  as  sheriff,  then  the  sale  was 
good,  and  could  be  legal.  ly  performed  by 
his  deputy.  But  if  he  was  simply  a 
trustee,  without  regard  to  hl3  capacity 
as  sheriff,  the  salo  would  be  void,  be- 
cause a trustee  cannot  delegate  his  trust* 

"there  a trustee  In  any  deed  of  trust  to 
secure  the  payment  of  a debt  or  other  liabil- 
ity, uios,  resigns  or  becomos  disablod,  the 
statute  provides  that  the  court  shall  make 
an  order  appointing  the  sheriff  of  the 
county  trustee  to  execute  the  deed  of  trust, 
in  place  of  the  original  trustee,  and  there- 
upon such  sheriff  shall  be  possessed  of  all 
the  rights,  power  ano  authority  possessed 
by  the  original  trustee  under  the  deed  of 
trust;  and  such  sheriff  shall  proceed  to 
sell  and  convey  the  property  and  pay  off 
all  the  debts  and  liabilities,  according  to 
the  tarns  and  directions  of  the  deed  of 
trust,  and  with  the  same  force  and  effect; 
and  incase  of  a deed  of  trust  given  for 
the  benefit  and  use  of  any  -person  other 
than  a deed  of  trust  to  secure  payment  of 
a debt  or  other  liability,  such  court  shall 
make  an  order  appointing  some  suitable  per- 
son as  trustee  in  such  deed  of  trust,  in 
place  of  the  original  trustee,  to  hold  the 
property  or  estate  conveyed  by  such  deed 
to  the  same  uses  and  trusts,  etc*,  (Vfagn* 
Stat.,  1347-Secs.  1,  2.) 

"It  will  be  perceived  that  provision  is 
here  made  for  the  appointment  of  two 
classes  of  trustees*  The  first  is  where 
the  sheriff  is  appointed  to  sell  under  a 
deed  to  pay  a debt  or  other  liability,  and 
the  second  is  where  a suitable  person, 
other  than  the  sheriff,  is  appointed  to 
hold  property  for  uses  and  trusts. 
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"From  the  phraseology  employed  In  the 
first,  there  might  be  some  doubt  as  to 
the  real  character  In  which  the  sheriff 
acted,  out  wo  think  the  4th  section  of 
the  same  law  furnishes  a solution  and 
explains  tho  legislative  intent.  It  is 
there  declared,  that  any  person  having 
a beneficial  interest,  present  or  future, 
absolute  or  contingent,  in  the  trust 
property,  ma y apply  to  the  court  for 
security  to  be  given  by  tho  trustee. 

This  applies  to  tho  appointment  made 
under  the  second  clause  of  the  second 
section,  and  shows  plainly  enough  that 
it  was  deemed  unnecessary  to  require  any 
security  of  the  sheriff  when  he  was  acting 
as  trustee,  and  the  only  reason  that  can 
bo  assigned  is,  that  it  was  supposed  that 
his  security  as  sheriff  vas  sufficient. 

Tho  sheriff,  when  making  a salo  under  a 
deed  of  trust,  must  therefore  be  consid- 
ered as  acting  officially,  and  what  he 
can  perform  by  himself,  he  can  perform  by 
his  deputy." 

This  case  has  oeen  cited  a number  of  times  as  author- 
ity for  the  proposition  that  the  sheriff,  acting  under  statu- 
tory appointment  as  trustee,  does  so  officially. 


C one las i on 


It  is  the  opinion  of  this  department  that  a deputy 
sheriff  may  foreclose  .mortgages  under  Lection  10385,  ...aws  of 
Missouri,  1943,  in  the  absence  of  the  regular  sheriff. 


Hespoctfully  submitted. 


RALPH  C.  LASHL3T 
Assistant  Attorney-General 

APPROVED : 


ROY  McKITTRICK 
Attorney- General 


RCLiEG 
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OFFICERS : ) 


Wife  of  justice  of  the  peace  may  not  perform 
his  duties  of  office  during  his  absence  as 
a member  of  the  Armed  Forces. 


April  17,  1944 


FILED 

7J 


Honorable  W.  Oliver  Reach 
Prosecuting  Attorney 
Jefferson  county 
Festus,  Missouri 


Dear  ::ir: 


The  Attorney-General  acknowledges  receipt  of  your 
letter  of  April  8,  1944,  wherein  you  request  the  opinion  of 
this  Department.  Your  letter  of  request  reads  as  follows: 

"Benjamin  Matthews  is  a Justice  of  the 
Peace  in  Joachim  Township  in  this  County. 

He  has  a large  number  of  civil  cases  that 
have  bean  filed  before  him.  Some  of  those 
caias  are  pending,  and  judgments  have  been 
obtained  in  others. 

"Mr.  Matthews  will  be  inducted  into  the 
armed  forces  on  April  17,  1944.  Naturally 
he  will  not  resign,  and  therefore  no  one 
will  be  in  charge  of  hi:  office  to  handle 
the  pending  cases,  or  to  issue  executions 
or  transcripts  in  the  cases  where  judg- 
ments have  been  obtained. 

"Ur.  Matthews  would  like  to  have  his  wife 
handle  his  business  while  he  is  away.  Is  • 
there  any  way  in  which  she  could  be  appointed 
or  authorised  to  handle  this  business,  with- 
out his  resigning  as  Justice  of  the  Peace?" 

A diligent  search  fails  to  produce  any  statutory 
authority  whereby  a wife  coulu  bo  authorized  to  perform  the 
duties  of  her  husband,  a justice  of  the  peace,  during  his  ab- 
sence as  a member  of  the  Armed  Forces.  Indeed,  our  Supreme 
Court  is  aware  of  this  situation  and  in  the  case  of  State  ex  inf. 
McKit trick  v.  Wilson,  166  S.  W«  (2d)  499,  Judge  Douglas  states 
at  page  502: 
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"v  e can  readily  anticipate*  that  local 
Inconvenience  can  result  where  an 
office-holder  goes  to  war,  ^tt  seems  to 
ua  that  a ome  provision  might  oa  .aaue , 
wKora  z ,ero  la  nono  at  prerenTJ  ?or  a 
substitute,  an  oldie or  locum  tenons, 
to  fill  trie  of  ice  while  tno  regular 
oFflcer  is  performing  tne  greater  duty 
of  dolonZTIng  Kls  country , 'bunded 
soldiers  are  already  returning  to  civilian 
life.  Supposing  there  ia  an  office- 
holder aaong  them,  would  there  be  any- 
one who  would  not  agree  but  that  he  should 
servo  out  his  term  of  office  if  he  were 
able?  So  it  should  be  with  every  soldier 
who  has  the  good  luck  to  return, 

"However,  the  matter  of  providing  for 
substitute  of fleers  is  for  the'  attention 
of  tno  Legislature  WnTcn  will  convene 
within  a month,  » ' ■&  (Emphasis  ours . ) 

The  Legislature  has  parsed  no  law  providing  for 
substitute  officers  in  accordance  with  the  suggestion  contained 
in  the  above  quoted  opinion. 


Conclusion 


It  is  the  opinion  of  this  Department  that  there  is 
no  statutory  provision  authorising  appointment  of  a substitute 
to  act  for  a Justice  of  the  peace,  where  such  officer  is  absent 
owing  to  induction  into  military  service. 


Respectfully  submitted. 


RALPH  C.  LASHLJf 
Assistant  Attorney-General 

APPROVED * 
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CITIES. 


Cities  of  the  third  class  not  subject  to 
taxation  on  airport  owned  in  another 
county.  May  reasonably  extend  limits 
to  include  adjacent  territory.  Reason- 
ableness largely  question  of  fact. 


June  13,  1944 


Honorable  Curtis  J.  ^uimby 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


FILED 

73 


Dear  Mr.  Quimby: 


We  are  in  receipt  of  yo.ir  letter  of  June  8,  1944, 
requesting  an  opinion  of  this  office,  which  is  as  fol- 
lows : 


"It  has  been  requested  by  the  City,  Chamber  of 
onuuerce  and  others  to  obtain  i"r*om  you  an  opinion 
on  the  following  questions,  ’Can  the  County  of 
Callaway  levy  a tax  upon  property  in  Callaway 
County  owned  and  operated  in  Callaway  County  by 
the  City  of  Jefferson,  property  being  an  Air  Port'? 
•Can  the  City  of  Jefferson  extend  its  property 
across  the  River  into  Callaway  County  so  as  to  in- 
clude the  Air  Port  and  probably  other  property 
there ' ? 

"Of  course,  I regard  part  of  this  question  as  ridic- 
ulous, but  I am  not  aaked  for  my  opinion,  I am 
asked  to  obtain  your  opinion.  Will  you,  therefore, 
give  me  the  benefit  of  you r research  on  the  above?" 

With  regard  to  the  first  question  in  your  letter. 
Sec.  6,  of  Art.  X,  of  the  Missouri  Constitution  provides: 

"The  property,  real  and  personal,  of  the  State 
counties,  and  other  municipal  corporations, 
and  cemeteries,  shall  be  exempt  from  taxation*  : 

Sec.  10937  R.  S.  Mo.,  1939,  provides: 

"The  following  subjects  are  exempt  from  taxation: 
First,  all  persons  belonging  to  the  army  of  the 
United  States;  Second,  lands  and  lots,  public 
buildings  and  structures  with  their  furniture  and 
equipment,  belonging  to  the  United  States:  .Third, 
lands  and  other  property  belonging  tf>  this  state; 
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fourth,  lands  and  other  pr  party  belonging  to 

any  city,  county  or  other  municipal  corporation 
in  this  state,  including  market  houses,  town  halls, 
and  other  public  structures,  with  their  furniture 
and  equipment  and  all  public  squares  and  lots 
kept  open  for  health,  use  or  ornament.  * nn 

'he  land  here  was  aoquired  by  the  city  under  specific 
legislative  authorization.  See  Sec*  15122  R.  S.  Mo.,  1939. 

In  Grand  River  Drainage  v*  Reid,  111  S.  W.  (2d)  151,  where 
the  court  held  a drainage  district  to  be  a municipal  cor- 
poration within  the  meaning  of  the  tax  exemption  provisions, 
the  court  at  page  153  stated: 

"So  long  as  they  proceed  in  confonaity  with  the 
expressed  or  implied  authority  conferred,  we 
perceive  one  reason  why  they  may  not  successfully 
invoke  the  protection  of  Sec.  6,  Art  X,  of  our 
Constitution." 

With  regard  to  the  second  question  in  your  letter, 

I refer  you  to  Sec*  6366,  R.  S.  Mo*,  1939,  which  reads: 

"The  Jurisdiction  of  any  city  which  shall  or- 
ganize under  the  provisions  of  this  article 
shall  not  in  anywise  be  affected  or  changed  in 
consequence  thereof,  bpfc  the  limits,  wards  and 
boundaries  of  such  city  shall  remain  after  such 
organization  the  same  as  they  were  previous;  and 
all  laws  or  parts  of  laws,  or  ordinances,  not 
inconsistent  with  this  article,  which  were  in 
operation  in  such  city  prior  to  its  organization 
under  this  article,  or  prior  to  the  passage  of 
this  article,  shall  continue  in  force  until  re- 
pealed. The  mayor  and  council  of  such  city,  with 
the  consent  of  a majority  of  the  legal  voters  of 
such  city  voting  at  an  election  thereof,  shall 
have  power  to  extend  the  limits  of  the  city  over 
territory  adjacent  thereto,  and  to  diminish  the 
limits  of  the  city  by  excluding  territory  there- 
from, and  shall,  in  every  case,  have  power, 
with  the  consent  of  the  legal  voters  as  aforesaid, 
to  extend  or  diminish  the  city  limits  in  such 
manner  as  in  their  judgment  and  discretion  may 
redound  to  the  benefit  of  the  city."  (R.  S.  1929, 

Sec.  6720.) 
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Thus  we  see  that  cities  of  the  third  class  are 
givon  the  right  to  extend  the  limits  of  the  city  "over 
territory  adjacent  thereto."  The  fact  that  the  pro- 
posed territory  was  in  another  county,  would  be  a 
factor  in  determining  whether  the  territory  would  be 
considered  as  "adjacent"  and  whether  the  proposed  ex- 
tension is  reasonable. 

In  Bituminous  Casualty  Corporation  v.  Walsh  and 
Wells,  170  £.  W.  (2d),  117,  the  court  stated: 

"'Adjacent'  is  lexically  de’ined  as  lying  near, 
close,  or  contiguous,  neighboring,  or  border- 
ing on,  as  a field  adjacent  to  a highway,  but 
it  is  not  a de3 inite  and  absolute  term  and 
its  exact  meaning  is  determinable  principally  by 
the  context  in  which  it  1b  used,  and  the  facts 
of  each  particular  case.* 

It  has  also  been  held  that  the  word  "adjacent"  is 
not  inconsistent  with  the  idea  of  something  intervening. 
Yard  v.  Ocean  beach  Ass'n.  49  N.  J.  bq.  306,  and  that 
"adjacent"  means  next  to  or  near;  neighboring;  while 
"adjoining"  means  "touching  or  contiguous."  Wolfe  v. 

Hurry,  46  F.  (2d)  515. 

The  ordinance  of  course,  must  be  reasonable.  What 
is  reasonable,  1b  to  a great  extent  a matter  of  fact 
and  whether  the  court  would  consider  the  uroposed  extension 
here  reasonable,  we  could  not  predict. 

To  a certain  extent  the  courts  have  laid  down  rules 
on  which  to  base  their  decisions  as  to  whether  extension 
of  city  limits  is  reasonable. 

It  has  beon  held  that  since  it  is  within  the  power 
of  authorities  of  cities  of  the  third  class  to  provide 
by  ordinance  for  extension  of  city  limits,  a particular 
ordinance  enacted  pursuant  to  this  power  will  be  presumed 
reasonable  and  valid.  State  ex  inf.  v.  City,  193  S.W.989. 
Bin*  le  v.  City,  68  S.  W.  (2d),  866. 

In  the  latter  case  the  court  went  into  the  rule 
for  interpreting  reasonableness  to  some  extent  and  at 
page  867,  states  it  in  these  terms: 
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"*  > ■>  Aopellants  and  respondents  agree  that 
under  the  settled  doctrine  of  Missouri,  In 
cases  of  this  character,  the  rule  is  that  the 
city  limits  may  reasonably  and  properly  be 
extended  so  as  to  take  In  contiguous  lands: 

(1)  V.hen  they  aro  platted  and  held  for  sale  or 
use  as  town  lots;  (2)  whether  platted  ot  not. 

If  they  are  held  to  be  put  on  the  market  and 
sold  as  town  property  when  they  reach  a value 
corresponding  to  the  views  of  the  owner;  (3)  when 
they  furnish  the  abode  for  a densely  settled  com- 
munity, or  represent  the  actual  growth  of  the 
town  beyond  its  legal  boundary;  (4)  when  they 
are  needed  for  any  proper  town  purpose,  as  for  the 
extension  of  its  streets,  or  sewer,  gas,  or  water 
system,  or  to  supply  places  for  the  abode  of  busi- 
ness of  Its  residents,  or  for  the  extension  of 
needed  police  regulation;  and  (5)  when  they  are 
valuable  by  reason  of  their  adaptability  for 
prospective  town  uses,  but  the  mere  fact  that 
their  value  is  enhanced  by  reason  cf  their 
nearness  to  the  corporation  would  not  give 
ground  for  the  annexation,  if  it  did  not  ap- 
pear that  such  value  was  enhanced  on  account 
of  their  adaptability  to  town  use.  This 
rule  provides  further  the  following  two 
negative  tests,  that  is,  that  city  limits  shall 
not  be  extended  to  take  in  adjacent,  contiguous 
lands;  (1)  When  they  are  used  only  for  purposes 
of  agriculture  or  horticulture  and  are  valuable 
on  account  of  such  use;  (2)  when  they  are  vac- 
ant and  do  not  derive  special  value  from  their 
adaptability  for  city  uses.  State  ex  inf.  Major 
v*  Kansas  City,  253  Mo.  162,  Loc.  clt.  213,  214, 
134  S.  W.  1007,  which  has  boon  followed  in 
Stoltman  v.  City  of  Clayton,  205  Mo.  App.  568, 

226  S,  W.  315;  Prairie  Pipe  Line  Co.  v.  City  of 
Moscow  Mills  (Ho.  App.)  300  S.  W.  290;  Winter 
v.  City  of  Kirkwood  (Mo.  App.  ) £96  S.  W.  232; 
Jones  v.  City  of  Clayton  (Mo.  App.)  7 S.  W.  (2d) 
1022. 

*'It  Is  apparent  that  under  the  rule  above 
stated  the  facts  of  each  case  are  the  primary 
consideration,  and  if  the  facts  and  circum- 
stances of  the  case  show  that  the  land  sought 
to  be  annexed  can  be  held  to  fall  within  any 
one  of  the  five  positive  tests  of  the  said  rule. 
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then  the  annexing  ordinances  may  be  uphold, 
provided  that  the  facts  found  to  exist  do  not 
brln^  the  ease  within  the  prohibition  of  either 
of  the  two  negative  tests. * v" 


CONCLLSION. 


It  la,  therefore,  the  opinion  of  this  office  that 
a city  is  not  subject  to  taxation  on  an  airport  owned 
by  it  in  another  county.  It  is  further  the  opinion  of 
this  offioe  that  a city  of  tho  third  class  may  extend 
its  limits  to  Include  territory  adjacent  thereto, 
provided  such  extension  is  reasonable.  What  is  reason- 
able, is  to  a large  extent  a question  of  fact. 


Respectfully  submitted 


ROBERT  J.  1 LAi.AJAH 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 
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SCHOOLS 


School  District  sending  pupils  to  another 
district  may  not  claim  credit  on  tuition 
for  taxes  paid  by  residents  of  its  dis- 
tricts to  receiving  district. 


September  8,  1944 


Mr.  John  A.  Rauh,  Superintendent 
Brookfield  Public  Schools 
Brookfield,  Missouri 


Dear  Mr.  Rauh: 


This  will  acknowledge  your  letter  of  August  29, 
requesting  an  opinion,  which  is  as  follows: 

"Section  10340  of  the  Missouri  School  Laws, 

1942  makes  a statement  on  'credit  on  tuition 
taxes  paid.'  This  section  indicates  'any  person' 
could  this  section  be  interpreted  as  a ’school 
diatrict  • instead  of  'any  person.' 

"We  have  a rural  school  diatrict  that  is  closed 
and  transports  its  pupils.  They  have  been  paying 
tuition  on  a pupil  for  several  years.  The  parent 
of  this  pupil  lives  in  the  rural  district  but  owns 
land  in  the  Brookfield  School  District.  Now  the 
rural  district  claims  that  the  amount  of  taxes 
paid  in  Brookfield  District  should  be  deducted 
from  their  tuition  payment • The  rural  district 
pays  the  tuition  and  not  the  parent.  This  pupil 
is  an  elementary  pupil. 

"We  should  like  very  much  to  have  your  opinion 
on  the  aoove  question." 

Section  10324  R.  S.  Missouri,  1939,  provides: 

"Whenever  any  school  district  in  this  state, 
now  organized  or  that  ,h&y  be  hereafter  organized 
under  the  laws  of  this  state,  shall  fail  or  re- 
fuse, for  the  period  of  one  year,  to  provide 
for  an  eight  months'  school  in  such  year,  pro- 
vided a levy  of  forty  cents  on  the  one  hundred 
dollars'  valuation,  together  with  the  public 
funds  and  cash  on  hand,  will  enable  them  to 
have  so  long  a term,  the  same  shall  be  deemed  to 
have  lapsed  as  a corporate  body,  and  the  territory 
theretofore  embraced  within  such  lapsed  diatrict 
shall  be  deemed  and  taken  as  unorganized  territory, 
and  the  same,  or  any  portion  thereof,  may  be 
attached  to  any  adjoining  district  or  districts 
for  school  purposes,  in  the  same  manner  as  Is 
now  provided  in  section  10408;  Provided,  that 
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no  school  dlstrlot  shall  be  deemed  to  have 
lapsed  where  the  failure  to  make  the  needed 
provision  for  the  eight  months  of  school 
results  from  the  irregular  or  void  pro- 
ceedings had  for  that  purpose;  Provided, 
that  in  any  dlstrlot  enumerating  fewer  than 
twenty-five  children  the  board  may,  from  year 
to  year,  arrange  with  the  board  or  boards  of 
other  district  or  districts  for  the  admission 
of  all  children  of  school  age  in  aeid  district 
containing  (ewer  than  twenty-five  children 
enumerated  and,  if  desired,  arrange  for 
transport!. ig  children  to  and  from  school.  And, 
when  ratified  by  a two-thirds  vote  of  the 
qualified  voters  of  said  school  district, vot- 
ing at  a special  meeting,  such  arrangements  shall 
be  final,  and  the  boarc  will  be  authorized  to 
issue  warrants  upon  the  teachers'  funds  for  payment 
of  tuition,  and  upon  the  incidental  fund  for  the 
payment  of  coat  of  transporting  pupils.  (R.  S. 

1929,  Sec.  9195).” 

I assume  that  the  district  you  speak  of  is  closed 
for  the  reason  set  out  in  the  above  statute  and  that  it 
la  therefore  sending  its  upils  to  the  Brookfield  dis- 
trict in  accordance  with  the  proviso  in  the  statute.  It 
must  be  noted  that  the  statute  clearly  provides  for  the 
payment  of  tuition  by  the  dlstrlot  out  of  the  teacher's 
fund.  The  district  and  noi  Individuals  are  sanding 
these  non-resident  pupils  to  the  Brookfield  district. 

Sec.  10540  R.  S.  Mo.  1939,  rovidest 

The  board  shall  have  power  to  make  all  needful 
rules  and  regulations  for  the  organizat_on , 
grading  and  government  in  their  school  d strict-- 
said  rules  to  take  effect  when  a copy  of  the  seme, 
duly  signed  by  erder  of  the  board,  is  deposited 
with  the  district  clerk,  whose  duty  it  shall 
be  to  transmit  forthwith  a copy  of  the  same  to  the 
teachers  employed  in  the  schools;  said  rules  may 
be  amended  or  repealed  in  like  manner.  They  shall 
also  have  the  power  to  suspend  or  expel  a pupil  for 
conduct  tending  to  the  demoralization  of  the  school, 
after  notice  and  a hearing  upon  charges  preferred, 
and  may  admit  pupils  not  residents  within  the  district 
and  prescribe  the  tuition  fee  to  be  paid  by  the  same. 
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except  as  provided  for  in  Section  10458,  R.  S. 

1939:  Provided,  that  the  following  children, 
if  the.  be  unable  to  pay  tuition  shall  have 
the  privilege  of  attending  school  in  any 
district  in  this  state  in  hJbfeh  they  may  have 
a permanent  or  temporary  ho  ej  First,  orphan 
children)  second,  children  bound  as  apprenti- 
ces;  third,  children  with  only  one  parent 
living,  and  fourtn,  children  whose  parents  do 
not  contribute  to  their  support;  Provided, 
further , ~hat  any  person  paying  a school  tax  in 
any  other  district  than  that  in  which  he  resides 
shall  be  entitled  to  send  his  or  her  children 
to  school  in  the  ui strict  in  which  such  tax 
is  paid  and  receive  credit  on  the  amount 
charged  lor  tuition  to  the  extnnt  of  such  school 
tax.  (R.  3.  1929,  Sec.  9207.  Amended,  Laws 
1239,  p.  694.)" 

This  section  clearly  applies  to  indi  idusls  who  for 
some  personal  reason  send  their  children  co  school  in 
another  district  even  though  the  school  district  in 
which  the  reside  ^ay  alntain  a school. 

The  cases  have  held  that  where  an  individual  decides 
to  send  his  children  c school  in  a district  .thor  than 
that  whezein  he  resides  he  must  pay  tuition  for  them.  See 
School  district  of  Barnard  v.  Mather ly,  90  -.o.  App.  403; 
Earnard  School  01 strict  v.  fatherly,  24  o.  App.  14;  Binde 
v.  yilngi,  30  Me.  App.  285. 

However,  when  these  individuals  sire  paying  taxes  also 
in  the  district  in  which  they  were  not  resident  the  statute 
gives  them  the  right  "to  send  hi a cr  her  children  to  school 
in  the  district  in  which  such  tax  is  paid  and  receive  credit 
on  the  amount  charged  for  tuition  to  the  extent  of  such 
school  tax.  The  statute,  by  the  use  of  the  words"hls  c® 
her"  would  clearly  seem  to  exclude  School  Districts  from 
claiming  this  benefit.  In  any  event,  the  School  District 
doesn*t  pay  the  tax  to  the  other  district,  it  Is  difficult 
to  see  how  the  School  District  could  claim  benefits  to  itself 
for  taxes  one  of  its  residence  pays  in  the  Brookfield  Dis- 
trict any  more  chan  the  Brookfield  District  could  claim 
any  right  to  the  taxes  paid  by  the  resident  in  his  home 
district.  Any  rights  acquired  by  the  paying  of  these 
taxes  are  purely  those  of  the  person  who  pays  them. 
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Suppose  for  the  sake  of  argument  the  School  District 
were  allowed  to  claim  benefits  of  tax  payments  as  one  of 
its  residents  In  another  district,  then  suppose  that  that 
resident  had  another  child  resident  in  another  district 
which  he  personally  desired  to  send  to  the  Brookfield  Distriot 
and  for  which  he  personally  would  be  liable  for  tuition. 

Could  it  conceivably  be  held  that  the  School  District  and 
not  he  would  be  entitled  to  claim  crodit  for  the  tax  he 
was  paying  to  the  Brookfield  Distriot.  ’.Ve  think  not. 


CONCLUSION . 

It  is  therefore,  the  opinion  of  this  office  that  a 
School  District  sending  its  pupils  to  another  District 
may  not  claim  credits  on  tuition  for  taxos  paid  by 
residents  cf  its  district  to  tha  receiving  district. 


APPROVED: 


Respectfully  submitted 


‘VANE  CTTTflfflEO 
Acting  Attorney  General 
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VbfcERT  j.  fEanagam 

Assistant  Attorney  General 


COUNTY  SURVEYORS:  Who  are  ex  officio  highway  engineers  must  pay 

registration  fee  as  provided  by  C.  S.  S.  B 61, 
Laws  of  Mo.  1941. 


January  11,  1944 


t 


Honorable  Marion  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Lear  Mr.  Robertson: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  December  27,  1945,  in  which  you  request  an 
opinion  of  this  Department.  This  opinion  request,  omitting 
caption  and  signature,  is  as  follows : 

"I  Have  been  requosted  by  John  ' . Van- 
Arsdalo,  County  Surveyor,  to  write  you 
tho  following  letter: 

"under  Section  8660,  R.  S.  of  Mi  souri, 

1939,  in  counties  of  over  20,000  in- 
habitants, tho  County  Purveyor  is  ox- 
officio  County  Highway  Engineer. 

"Under  C.S.S.B.  61,  Laws  of  Missouri, 

1941,  Section  26,  it  is  unlawful  for 
any  person  to  practice  engineering, 
which  Involves  preparation  of  plans  and 
supervision  of  construction,  for  public 
hire,  who  is  not  a aegis tored  Profes- 
sional jjnglneer. 

"considering  both  of  those  laws,  can  a 
person,  who  is  not  a Registered  Profes- 
sional Engineer,  qualify  for,  and  hold, 
the  office  of  County  Surveyor  and  Ex- 
officio  Highway  Engineer? 

"Your  consideration  of  this  question  and 
a reply  at  your  earliest  oonvenionoe  will 
be  greatly  appreciated." 
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It  appears  tliat  your  question  does  not  involve  the 
necessity  of  the  registration  of  a county  surveyor  alone,  but 
only  involves  the  registration  of  a county  surveyor  in  counties 
of  over  20,000  inhabitants  wherein  the  county  surveyor  is  by 
statute  pronounced  x-officio  county  highway  engineer. 

As  far  as  the  surveyor  is  concerned,  it  appears  that 
an  exception  in  Committee  Substitute  for  enate  Bill  No.  61 
proviues  that  he  shall  not  come  under  the  provisions  of  this 
particular  statute.  To  subs tantiate  my  view  in  this  matter  I 
will  call  you  attention  to  sub-section  "d"  of  Section  17  of  such 
bill,  which  is  found  on  page  664  of  the  Laws  of  Missouri  for 
1941,  which  provides  as  follows: 

" (d)  Land  surveyors  whose  work  includes 
surveying  of  areas  for  their  correct 
determination  and  description  and  for 
conveyancing,  or  for  the  establishment 
or  re-os tablisiiment  of  land  boundaries 
and  the  plotting  of  lands  and  su'o-divi- 
sions  thereof,  but  does  not  include  any 
designing  or  supervision  of  construction.” 

In  other  words,  it  would  appear  that  a county  surveyor , whoso 
work  is  merely  the  surveying  of  areas  and  the  establishment  of 
boundaries,  is  exempted  from  the  provisions  of  C.  S.  6.  B.  61. 

Ho' ever,  as  stated  aoove,  your  question  seems  to  involve  the 
proposition  of  whether  an  ex-officio  county  highway  engineer 
shall  pa;  such  registration  fee. 

Section  8660,  R.  S.  ho.  1939,  provides  that  in  counties 
of  not  loss  than  20,000  inhabitants  nor  more  than  30,000  inhabi- 
tants the  county  surveyor  shall  be  ex-officio  county  highway 
engineer.  As  ex-off lcio  county  highway  engineer,  this  officer 
has  various  duties  to  perform  among  which  is  the  supervision  of 
the  highways  of  the  county  in  which  ho  is  an  of  leer. 

Ye  • ish  to  call  your  attention  to  Section  3662,  R.  S. 
o.  1939,  which  provides  as  follows: 

"The  county  highway  engineer  shall  have 
direct  supervision  over  all  public  roads 
of  the  county,  ana  over  the  road  over- 
seers and  of  the  expenditure  of  all  count,,* 
axiL  district  funds  raaae  by  the  road  over- 
seers of  the  county.  Re  shall  also  have 
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the  supervision  over  the  construction  and 
maintenance  X all  roads,  culverts  and 
bridges.  No  county  court  shall  order  a 
roau  established  or  changed  until  said 
proposed  road  or  proposed  change  has  been 
examined  and  approved  by  the  county  high- 
way engineer.  Ho  county  court  shall  issue 
warrants  in  payment  for  road  work  or  for 
any  other  expenditure  by  road  overseers, 
or  in  payment  for  work  done  under  contract, 
until  the  claim  therefor  shall  have  been 
examined  and  approved  by  the  county  high- 
way engineer.” 

It  would  appear  from  the  provisions  af fee tin  the 
county  highway  engineer  that  his  duties  as  provided  by  statute 
Include  the  designing  ana  supervision  ana  construction  of 
bridges  and  culverts.  If  his  duties  include  this,  lie  will  not 
be  exempt  under  sub-section  ”d"  of  Section  17,  C.S.  S.  3.  61.- 
'..hen  he  uesigns  and  supervises  the  construction  of  bridges, 
culverts  etc.,  he  is  no  longer  surveying  areas  for  the  correct 
determination  and  description  ana  the  os taolisiiment  of  land 
boundaries  out  is  engaging  in  matters  which  affect  the  public 
safety.  'e  further  cannot  see  that  the  mere  fact  a man  is  a 
surveyor  ana  has  been  elected  to  his  position  by  the  people  of 
tne  county  wherein  he  lives,  will  cause  him  to  bo  exempt  from 
the  payment  of  the  registration  fee  as  provided  and  r C.  E.  S.  B. 
61,  Laws  of  Missouri  for  1941. 

In  counties  containing  loss  than  20,000  inhabitants  or 
in  any  counties  wherein  tne  surveyor  is  not  by  statute  ex-officio 
county  highway  engineer,  it  is  possible  that  hl3  duties  will ’only 
involve  the  es taollshment  of  boundaries  and  the  surveying  of 
property  for  the  purpose  of  conveyance,  in  which  cas j we  do  not 
feel  that  It  would  be  necessary  for  him  to  pay  a registration 
fee  as  provided  by  the  statute  in  Question.  However,  where  by 
statute  he  is  given  tne  power  to  supervise  ana  design  the  con- 
struction of  certain  bridj  es  and  culverts.  It  then  becomes  In- 
cumbent upon  him  to  pay  a registration  fee  as  orovided  by  C.S.S.B 
61. 


Conclusion 


Therefore,  It  Is  the  opinion  of  this  Eepartinent  that 
in  counties  having  not  less  tixan  20,000  Inhabitants  nor  more  than 
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30,000  i. -habitants , where  by  statute  the  county  surveyor  Is 
ex-officio  county  highway  engineer,  it  Is  necessary  that  lie 
pay  a registration  fee  and  become  a registered  professional 
engineer  in  order  to  perform  the  duties  of. his  office. 

It  should  be  understood  from  the  conclusion  reached 
in  this  opinion  that  a provision  passed  in  1943  is  not  retro- 
active aiiu,  of  course,  cannot  apply  to  surveyors  which  come 
under  this  class  who  were  elected  prior  to  the  passage  of  this 
law  in  1943, 


itespoctf ully  submitted. 


JOHN  S.  PHILLIPS 
• assistant  Attorney-General 
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GOUITTi  DEPUTE  CinCUIT  CLiiKK: 


Circuit  Judge , or  Judges,  r.iay 
increase  tne  compensation  of 
deputy  circuit  cierK. 


LALAK1 : 


January  13,  1944 


Honorable  Allen  Rolston 
Prosecuting  Attorney 
Sohuyler  County 
Lancaster,  Missouri 


Dear  Dir: 


This  will  acknowledge  receipt  of  your  letter  of 
December  9,  1943,  requesting  an  opinion  from  this  Depart- 
ment, which  reads  as  follows: 


"lire.  liaudie  Kirby  Is  Deputy  Clerk  of 
the  Circuit  Court  of  Schuyler  county. 

Her  salary  was  fixed  at  $75.09  per 
month  at  the  time  of  her  appointment, 
and  by  order  of  Judge  Higbee.  All 
apparently  In  strict  compliance  with 
the  provisions  of  Sec.  13434,  R.  S. 

1939. 

"Since  then  the  duties  of  this  clerk 
have  greatly  Increased,  and  she  is  ask- 
ing a raise  In  salary.  The  question 
is  wljether  or  not  the  Judge  of  circuit 
court,  presumably  while  court  is  in 
session,  can  make  a valid  order  increas- 
ing her  salary  to  properly  reimburse  her 
for  the  extra  work  she  now  has  to  do.  I 
will  very  much  appreciate  an  opinion  from 
you  on  tills  question." 


It  is  a well  recognized  law  In  this  state  that  a public 
officer  lias  no  vested  Interest  in  his  office  or  in  the  com- 
pensation provided  therefor. 

As  was  stated  in  Sanderson  v.  Pike  County,  195  Mo.  598, 
1.  c.  605: 
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"•*  -*  « It  la  well- settled  law  In  tills 
State  that  the  right  to  compensation 
for  the  discharge  of  official  duties 
Is  purely  a creature  of  the  statute, 
and  that  the  statute  which  is  claimed 
to  confer  that  right  must  be  strictly 
construed.  The  right  of  a public  officer 
to  compensation  is  derived  from  the  stat- 
ute, and  he  Is  entitled  to  none  for  ser- 
vices he  may  perform  as  such  officer, 
unless  the  statute  gives  it.  * » > * * 

"Such  compensation  is  not  the  creature 
of  contract  nor  dependent  upon  the  fact, 
or  value  of  services  actually  rendered 
» * * and  cannot  be  recovered  upon  quan- 
tum  meruit.  * -*  >" 


Under  Section  11812,  page  371  Laws  of  Missouri  1933, 
the  county  court  was  authorized  to  fix  the  salary  of  such 
deputy  clerk  and  the  Act  specifically  provided  that  the 
county  court  may  at  any  time  modify  or  rescind  Its  order 
permitting  any  appointment  to  be  made,  and  specifically 
provided  that  the  county  court  may  reduce  the  compensation 
theretofore  fixed  by  it.  Under  such  a provision  it  is  quite 
apparent  that  the  compensation  of  such  deputy,  or  deputies, 
could  be  reduced  but  not  increased,  sinoe  the  Aot  specific- 
ally provided  for  a reduction  and  was  silent  as  to  any  in- 
creased compensation.  Subsoquent  thereto  the  Fifty-ninth 
General  Assembly  repealed  the  above  provision  and  enacted 
in  lieu  thereof  Section  11812,  page  446,  Laws  of  Missouri 
1937,  now  known  as  Section  13434,  R.  S.  Mo.  1939,  authori- 
zing the  circuit  clerk  to  appoint  a deputy,  or  deputies, 
with  the  approval  of  the  Judge  or  judges  of  the  circuit 
court,  as  the  Judge  or  judges  shall  deem  necessary,  and 
further  provides  that  the  circuit  Judge,  or  judges  shall 
fix  the  compensation  of  such  deputy,  or  deputies;  which 
order  shall  specif^  the  period  of  employment.  Said  section 
further  grants  to  the  circuit  court  or  oourts,  the  power  to 
modify  or  rescind  Its  order  permitting  an  appointment  to  be 
made.  Said  section  reads  as  follows: 


"Every  clerk  of  a circuit  court  shall 
be  entitled  to  suoh  number  of  deputies 
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and  assistants  to  be  appointed  by 
such  official,  with  the  approval 
of  the  judge  or  judges  of  the  cir- 
cuit courts,  as  such  judge  or  judges 
shall  deem  necessary  for  the  prompt 
and  proper  discharge  of  the  duties  of 
his  office.  The  judge  or  judges  of 
the  circuit  court,  in  its  order  per- 
mitting the  clerk  to  appoint  deputies 
or  assistants,  shall  fix  the  compensa- 
tion of  such  deputies  or  assistants 
which  said  order  shall  designate  the 
period  of  time  such  deputies  or  assis- 
tants may  be  employed.  Every  such 
order  shall  be  entered  of  record,  and 
a certified  copy  thereof  shall  be  filed 
in  the  office  of  the  county  clerk.  The 
clerk  of  the  circuit  court  may  at  any 
time,  discharge  any  deputy  or  assistant, 
and  may  regulate  the  time  of  his  or  her 
employment,  and  the  circuit  court  may, 
at  any  time,  modify  or  rescind  its  order 
permitting  an  appointment  to  be  made.*' 


In  reading  the  above  provision  we  find  that  it  no  longer 
specifically  provides  for  a reduction  In  compensation  of  the 
deputy  or  deputies. 

Corpus  Juris  lays  down  a general  rule  of  law  under  certain 
conditions,,  and,  in  Vol.  46,  Sec,253,  page  10  2C^  says: 


. . officer’s  compensation,  estab- 

lished by  statute,  cannot  be  Increased 
or  diminished  by  an  executive  officer  or 
board,  although  3uch  executive  or  board 
-s  the  appointing  power,  and  a statute 
delegating  to  a board  the  power  to  fix 
salaries  within  certain  limits  contem- 
p_ates  that  the  salary  shall  be  so  fixed 
at  the  commencement  of  the  term  and  shall 
not  be  thereafter  changed.” 


HOTever.ths  foreGoins  rul.  refers  to  compensation  established 
by  statute  and  also  such  salary  that  is  fixed  wl tote  seriate 
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limits  and  that  shall  bo  fixed  at  the  commencement  of  the 
term.  The  question  now  is,  is  there  a specific  term  of 
office . 

Section  8,  Article  XIV  of  the  Constitution  of  Missouri, 
prohibits  the  compensation  of  any  county  officer  from  being 
Increased  during  his  term  of  office,  and  reads  as  follows: 


"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be 
Increased  during  his  term  of  office j nor 
shall  the  tern  of  any  office  be  extended 
for  a longer  period  than  that  for  which 
such  officer  was  elected  or  appointed." 


In  construing  the  above  provision  the  Supreme  Court  of 
Missouri,  in  State  ex  rel.  v.  Cordon,  238  Mo.  168,  1.  c.  180, 
held  that  an  Adjutant  General  who,  under  the  law,  shall  be 
appointed  by  the  Governor,  and  shall  hold  office  during  the 
term  of  the  Governor,  and  may  be  removed  at  his  pleasure, 
does  not  have  any  term  of  office  In  the  sense  that  the  phrase 
is  used  in  the  Constitution.  In  so  holding  the  oourt  said: 


"Recognising  the  precision  of  definition 
Judicially  Indulged  in  the  exposition  of 
tiie  constitutional  provision  now  up,  as 
already  indicated,  we  now  come  to  a closer 
view  of  the  oase  and  to  the  application  of 
the  dootrlnes  announced  to  the  faots  in 
Judgment.  The  final  question  is:  Consider- 
ing the  terms  of  the  law  of  1906  under  which 
relator  was  appointed,  does  he  have  a 'term 
of  office*  In  a constitutional  sense?  Clear- 
ly no.  The  statute  provides  that  the  Adju- 
tant-General shall  be  appointed  by  the  Gover- 
nor, that  he  shall  be  military  secretary  to 
tlxe  Governor  and  that  he  'shall  hold  office 
during  the  term  of  the  Governor  and  may  be 
removed  by  him  at  his  pleasure.'  If  the 
statute  had  said  he  should  hold  office 
'during  the  term  of  the  Governor'  and  had 
broken  off  at  that  point  we  would  have  a 
different  case  to  deal  with.  In  such  case 
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Ills  term  would  liave  the  sane  boundaries 
as  the  Governor's  term.  By  referring 
to  this  oertainty,  the  term  of  the  Adju- 
tant-General would  be  made  certain  and 
the  maxim,  id  certum  est . would  control 
tlie  situation,  but  the  law  does  not 
break  off  there  and  neither  should  we  in 
tiie  exposition  of  it.  It  goes  on  to  say 
in  the  same  breath  that  the  Governor  may 
remove  him  at  'his  pleasure.'  The  Gover- 
nor's breath,  under  the  law,  made  him, 
and  the  Governor’s  breath  is  left  to  un- 
make him.  The  appointing  power  lias  left 
to  it  the  disappointing  power  unchecked, 
free  of  llmlfc  in  time,  place  or  circum- 
stance. No  man  who  holds  offioe  at  the 
pleasure  of  anotlier  can  be  said  to  have 
a certain  fixed  term  of  office.  The  two 
ideas  are  radically  antagonistic  and  in 
right  reason  they  cannot  both  apply  at 
the  same  time  to  the  same  thing.  The 
Governor's  'pleasure'  has  no  fixed  bounds 
discernible  to  the  Judicial  eye. 

"It  seems  to  us  that  the  cited  authorities 
directly  apply  to  the  situation  thus  pre- 
sented; for  the  stun  of  the  matter  is  that 
any  one  that  holds  office  at  the  pleasure 
of  the  appointing  power  lias  no  'terra  of 
office'  in  the  sense  that  phrase  is  used 
in  the  Constitution.  This  view  of  it  does 
not  make  the  words  'hold  office  during  the 
term  of  the  Governor'  perish  by  construc- 
tion. Those  words  are  still  left  as  a legis- 
lative direction  that  In  any  and  all  events 
the  military  secretary  of  the  Governor  shall 
step  down  and  out  with  the  Governor  himself. 
The  Governor  Is  the  commander  in  chief  of 
the  National  Guird  by  virtue  of  his  office, 
and  when  he  lays  down  his  offioial  sword  his 
military  secretary  must  lay  down  his  official 
pen.  The  construction  given  but  makes  the 
whole  law  alive  by  giving  some  sensible 
office  to  all  its  words. 

"Hitherto,  we  take  it,  such  lias  been  the  ad- 
ministrative policy  In  dealing  with  a legis- 
lative Increase  of  salary  where  the  officer 
Interested  holds  his  office  during  the  plea- 
sure of  the  appointing  power. 
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"-et  us  put  one  case  as  an  example. 

The  statute  authorizes  us  to  appoint 
a librarian.  The  condition  Is  such 
that  he  holds  under  our  pleasure. 

Twice  during  the  present  librarian’s 
official  life  his  salary  has  been  In- 
creased by  the  General  Assembly,  once 
from  nine  to  twelve  hundred  dollars 
(Laws  1905,  p.  304),  and  again  from 
twelve  to  fifteen  hundred  dollars  (Laws 
1907,  p.  355) . In  each  Instance  he  lias 
been  allowed  to  take,  as  was  right,  his 
Increased  salary. 

"Our  learned  Attorney-General  makes  an 
ingenious  argument  against  such  construc- 
tion. As  vie  grasp  It  his  contention  Is 
that  relator's  term  of  office  has  a f ixed 
and  definite  tenure,  to-wit,  that  of  the 
Governor,  and  that  the  removal  part  of 
the  statute  brings  Into  view  a new  and 
independent  matter,  viz.,  the  power  of 
removal  which  may  be  exercised  at  plea- 
sure. But  we  do  not  think  a fair  construc- 
tion of  the  law  allows  It  to  be  taken  apart 
and  then  joined  together  so  as  to  make  of 
It  two  independent  provisions.  The  clause 
in  hand  Is  inseparable,  relates  to  the 
same  subject-matter  and  what  the  Legisla- 
ture hath  joined  together  we  ought  not  put 
asunder.  Our  conclusion  Is  an  absolute 
writ  of  mandamus  should  go  on  the  return 
of  respondent ." 


It  lias  even  been  held  that  when  a power  of  appointment  is 
conferred  and  no  term  is  fixed  by  law,  then  the  appointee 
may  be  removed  at  pleasure  by  the  appointing  authority,  even 
without  notice.  See  State  v.  Hedrick,  241  S,  W,  402,  1.  c.  416. 


CONCLUSION 


It  is,  therefore,  tiie  opinion  of  tills  Department  that 
since  the  Deputy  Circuit  Clerk  does  not  have  any  term  of 
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office,  as  contemplated  In  Section  8,  Article  XIV  of  the 
Constitution,  3upra,  and  since  the  Circuit  Court  may  modify 
or  rosclnd  the  appointment  at  will,  the  Circuit  Court  is  not 
inhibited  from  Increasing  the  compensation  of  the  Deputy 
Circuit  Clerk. 


Respectfully  submitted. 


AUDREY  R.  HAMMETT,  JR. 
Assistant  Attorney-General 


APPROVED: 


ROY  T'cl 5W1IK. 
Attorney-General 
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TAXATION: 


Associations  organized  under  Article  23,  Chapter 
102,  R.  S.  lio.  1939,  are  not  exempt  from  merchant's 
tax . 


November  16,  1944 

"Yi 
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honorable  Marion  Robertson 
prosecuting  Attorney 
iiarsxiall,  Missouri 


Doar  * r.  Robertson: 


Vo  have  your  letter  of  recent  date  which  rends  as 

follows : 


The  saline  County  Milk  Producers* 

Association  is  organized  as  a non- 
profit, co-operative  association  of 
this  county,  as  provided  by  Section 
14334  to  14363  inclusive.  The  Board 
of  Equalization  of  this  County  has 
from  year  to  year,  assessed  a merchant's 
tax  against  them  for  ,,3000;  this  year, 
however,  they  increased  that  assess- 
ment to  v10,000,  and  tne  i.  aline  County 
Milk  Producers'  Association  has  ques- 
tioned whether  they  are  subject  to  any 
merchant’s  tax  because  they  are  organizod 
under  Article  23,  and  seem  to  rely  to  a 
great  extent  upon  section  14362,  R.  3., 

1939,  which  providos  for  a payment  of 
v10 • jO  annually  in  lieu  of  all  franchise 
or  license  or  corpora tlon  or  other  taxes, 
or  taxes  or  charges  upon  reserves  held 
by  the  members  of  such  association. 

Our  Board  of  i: equalization  would  like  to 
know  if  they  have  authority  to  assess  a 
merchant's  tax  upon  this  association.” 

your  letter  does  not  definitely  so  state,  but  we 
assume  that  the  concern  you  mention  has  a stock  of  merchandise 
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at  some  store,  stand  or  place  where  it  Is  offered  for  sale. 

e say  this  because  the  association  seams  to  claim  exemption 
from  merchant *s  tax  and  relies  upon  action  14362,  it.  S.  do. 
1939.  Vie  will  assume,  therefore,  that  the  : aline  County 
Milk  Producers’  Association  is  a merchant  and  that  the  only 
question  involved  in  your  latter  is  whether  the  lav:  govorn- 
ing  that  kind  of  an  association  .exempts  it  from  paying 
merchant tax. 

A mex’cnant's  tax  is  a property  tax  and  not  a license 
tax.  In  State  ex  rel.  v.  Alt,  224  Mo.,  1.  c.  503,  It  is  said; 

"The  taxation  of  merchants  and  manufac- 
turers in  this  state,  though  nominally 
and  in  form  a license  tax,  is,  in  fact, 
as  often  held  by  this  court,  a property 
tax,  and  not  merely  an  occupation  or 
license  tax,  and  the  mercliants’  state- 
ments furnish  a basis  alike  for  state, 
school  and  municipal  taxation.  (State 
ex  rel.  v.  Kinney,  40  Mo*  374;  State 
ex  rel.  v.  Tracy,  94  Mo.  217;  Cape 
iirardeau  v.  Alley,  72  Mo.  220;  Aurora 
v.  he Cannon,  138  ho.  38;  State  ax  rel. 
v.  .shbrook,  154  i;lo.  375.)” 

Such  a tax  is  a tax  on  tna  stock  in  trade  of  the 
merchant  (State  ex  rel.  v.  Tracy,  94  o.  217,  225) . 

Since  a merchant’s  tax  is  a property  tax,  our  question 
then  is  whether  the  Legislature  by  Section  14362,  supra,  has 
undertaken  to  exempt  the  propjrty  of  this  particular  class  of 
merchants  from  general  property  taxes  which  are  assessed  against 
the  property  of  other  merchants.  In  considering  this  question 
we  must  start  with  the  premise  that  taxation  is  the  rule  and 
axe^iption  therefrom  is  the  exception.  The  rule  was  stated  in 
the  recent  case  of  State  ex  rel.  Mitchell,  181  S.  W.  (2d)  496, 
499,  as  follows; 

*■»  ■>  * The  general  doctrine  is  that  tax 
exemption  statutes  should  be  strictly 
construed  because  taxes  are  imposed  on 
the  whole  citizenry  for  the  support  of 
the  government,  ana  exemptions  ure  dis- 
criminatory. 61  C.  J.  Sec.  396,  p.  392. 
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"•Taxation  la  the  rule,  exemption  la  the 
exception.*  Younj  omen's  Christian 
Ass'n  v.  ’aumann,  344  . o.  898,  902  (1), 

130  C.  W.  2d  499,  501  (1).  ******* 

Therofor^,  In  construin  ; faction  14362,  supra,  we 
must  apply  this  rule  of  strict  construction,  under  which 
ruL  an  exemption  is  not  allowed  unless  clearly  and  umalo- 
takaoly  it  is  [granted  by  the  language  of  tne  statute. 

Said  Section  14562  reads  as  follows: 

"Eaoh  association  organized  hereunder 
snail  pay  an  annual  fee  of  ten  ($10) 
dollars  only,  in  lieu  of  all  franchise 
or  license  or  corporation  or  other 
taxes,  or  taxes  or  cnarges  upon  re- 
serves held  by  it  for  members." 

Said  section  does  not  use  the  words  "property  tax"  and  does  not 
in  express  language  undertake  to  exempt  such  associations  from 
paying  proporty  taxes.  If  it  undertakes  to  make  such  exemption, 
it  is  by  the  use  of  the  words  "other  taxes."  Under  the  role 
of  strict  construction  aoove  mentioned  no  intendment  is  made 
in  favor  of  such  exemption,  but  the  exemption  must  be  specif- 
ically and  clearly  provided.  Therefore,  any  doubt  as  to  whether 
the  Legislature  intended  to  include  property  taxes  in  the  words 
"other  taxes,"  must  bo  resolved  against  such  inclusion. 

Furthermore,  In  construing  a statuto  containing  refer- 
ence to  specific  tilings  followed  by  general  words,  the  general 
words  will  be  construed  to  refer  to  things  of  the  same  kind  or 
class  as  those  specifically  mentioned.  Tills  rule  of  construc- 
tion has  uniformly  been  followed  by  the  courts  of  this  state. 

In  State  ox  rel.  v.  Wilson,  166  S.  VV.  (2d)  499,  501,  tne  court 
said : 


"Section  13234  is  not  applicable  unless 
the  term  *or  otherwise'  can  be  held  to 
apply.  This  tern  follows  the  enumera- 
tion of  specific  instances  which  create 
a vacancy  and  must  be  construed  under  the 
rule  of  ejusaem  generis.  'It  Is  a familiar 
rule  of  statutory  construction  that  where 
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an  enumeration  of  specific  tilings  Is 
followed  by  sol ae  inoro  general  word  or 
phrase,  such  general  word  or  phrase 
should  OQ  construed  to  refer  to  things 
of  the  same  kind.  19  C.  J*  p.  1256* » 

State  ex  rel*  Goodloe  v.  Viurdeman,  286 
MO.  153,  227  S.  T? . 64,  67.  * # * * * " 

• ^ 

In  McClaren  v.  Hobins  & Go.,  162  S.  W.  (2d)  856, 
the  court  was  considering  a statute  which  read  as  follows: 

’Every  druggist  or  other  person  who 
shall  sell  and  deliver  any  arsenic, 
strycjunine,  corrosive  sublimate,  prussic 
acid  or  other  substance  # •>  usually  de- 
nominated as  poisonous,  without  having 
the  word  •poison’  » •*  * shall  be  fined 
not  exceeding  v25." 

In  disposing  of  that  case  the  court  said  (1.  c.  858): 

"Carbon  tetrachloride  Is  not  found  in 
tne  above  section,  but  appellant  con- 
tends tnat  it  comes  within  the  phrase 
’other  suostance  a ->  it  usually  denomi- 
nated as  poisonous •’  1'he  ejuadea 
generis  rule  is  that  where  a statute 
contains  general  words  only,  such  general 
words  are  to  receive  a general  construc- 
tion, but,  where  it  enumerates  particu- 
lar classes  or  things,  followed  by  general 
words,  the  general  words  so  used  will  be 
applicable  only  to  tilings  of  the  same 
general  character  as  those  which  are 
specified,  * * *" 

Under  the  foregoing  and  established  rule  we  must 
limit  the  words  "other  taxes"  to  taxes  of  the  same  character 
and  class  as  "franchise,  license,  or  corporation  taxes." 
Clearly,  property  taxes  do  not  fall  within  that  class  of  taxes 
since  taxes  of  that  class  arc  taxes  on  occupations  or  privi- 
logos,  while  morcnants’  taxes  are  ad  valorem  taxes  on  property 
For  that  reason  wo  do  not  think  that  Section  14362,  supra, 
exempts  such  association,  as  are  mentioned  in  your  letter, 
from  paying  mercnant’s  tax  on  its  stock  in  trade. 
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Conclusion 


It  Is,  therefore,  tha  opinion  of  this  office  that 
associations  organized  under  the  provisions  of  Article  23, 
Chapter  102,  R.  3*  Mo*  1939,  are  not  exempt  from  paying 
merchant’s  tax  upon  a stock:  of  merchandise  owned  and  hold 
for  purposes  of  sale* 


Respectfully  auomi^ted. 


HARRY  H.  KAY 

Assistant  Attorney  General 


AfiROVED* 


VARh  0.  IHURLO 
(Acting)  Attorney  General 
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MISSOURI  iUiA-u  ESTATE  ACT:  A pardon  does  not  permit  the 

Missouri  ileal  Estate  Commission 
COEVICTIOli:  to  issue  a broKer'  s or  salesman's 

license  to  one  who  has  been  con- 
PARDuN:  victed  of  offenses  designated  in 

Section  14  of  the  Missouri  Real 
Estate  Act. 


March  15,  1944 


Mr.  E.  D.  Ruth,  Jr.,  Chairman 
Missouri  Real  Estate  Commission 
Jefferson  City,  Missouri 


FILED 

ll 


Dear  Sir: 


Y/e  have  for  attention  your  letter  of  recent  date  in 
whioh  you  request  the  opinion  of  this  department.  Your 
letter  is  as  follows: 


"Section  14  of  the  Act  creating  the 
Missouri  Real  Estate  Brokers  and  Sales- 
men’s License  Law,  provides  that  ’no 
license  shall  be  issued  by  the  Commission 
to  any  person  known  it  to  have  been 
convicted  of  forgery,  embezzlement,  etc.' 

"This  question  has  been  presented  to  the 
Commission. 

"An  application  lias  been  filed  for  a real 
estate  license  as  a broker,  by  a party 
who  states  that  he  was  formerly  in  the 
real  estate  business  in  the  State  of 
Missouri;  that  in  1933  the  Company  under 
which  he  was  doing  business,  came  into 
financial  difficulty  and  he  decided,  so 
that  there  would  be  less  loss  to  clients 
and  creditors,  to  place  his  Company  in 
the  hands  of  a receiver.  Several  of  the 
clients  who  had  deposited  amounts  of  money 
with  his  Company,  then  brought  clmrges 
against  him  because  they  could  not  get 
their  deposits  back,  as  his  Company  was 
now  in  the  hands  of  a Receiver. 
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"In  January-,  1334,  clerges  were  brought 
gainst  him  In  the  Circuit  Attorney's 
Office  in  St.  Louis,  for  embezzlement 
of  those  funds. 

"He  claims  that  being  Ill-advised,  lie 
was  persuaded  to  plead  guilty  to  charges 
of  embezzlement  by  a bailee,  although  he 
claims  he  had  never  been  arrested  nor 
indicted,  wa3  sentenced  to  a 10  year  term 
and  was  sent  to  Jefferson  City;  that  in 
February,  193C,  lie  was  paroled  by  the 
Governor  and  a year  later  pardoned  by 
the  Governor. 

"Is  the  Commission  in  a position  to  issue 
a license  to  this  man  providing  they  feel 
that  a license  should  be  granted  to  him?" 


The  facts  are  set  forth  In  your  letter.  Boiled  down, 
the  question  is:  Is  the  Missouri  Real  Estate  Comission, 
by  reason  of  Section  14  of  the  Missouri  Real  Estate  Act, 
found  at  page  430,  Laws  of  Hiss our  1 1041,  barred  from  issu- 
ing a broker's  or  salesman's  license  to  one  who  lias  been 
convicted  of  a crime  designated  in  said  section,  and  who 
has  received  from  the  Governor  of  Missouri  a full  pardon 
for  said  crime. 

We  have  before  us  the  pardon,  which,  we  understand, 
forms  the  basis  for  your  request,  and  we  set  forth  tie 
conditions  of  tie  pardon,  as  follows: 


"I,  Forrest  C.  Donnell,  Governor  of  tie 
State  of  Missouri,  do  lereby  pardon,  re- 
lease, discharge  and  forevor  set  free 
■f  -x  .j-  -*.■*  •;:*  > who  was  at  the  Decem- 

ber Term,  h.  D,  nineteen  Hundred  and 
Thirty- three,  by  a judgment  of  the  Circuit 
Court  of  St.  Louis  City  sentenced  to  im- 
prisonment In  tie  penitentiary  of  this 
State  for  tie  term  of  ten  years,  for  tie 
crime  of  Embezzlement  by  Bailee  and  I do 
hereby  restore  to  him  all  the  rights  of 
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citizenship  and  entitle  the  said 
•>  » # :«■  i:- . » * :*  a-  to  all  the 

rights,  privileges  and  immunities 
which  by  law  attach  to  and  result 
from  the  operation  of  these  presents:" 


Tlmt  part  of  Section  14  of  the  Missouri  Real  Estate 
Act  involved  in  your  question  is  found  at  page  430,  Lav/s 
of  Missouri,  1941,  and  provides  as  follows: 


"Where  during  the  term  of  any  li- 
cense Issued  by  the  commission  the 
licensee  shall  be  convioted  in  a 
court  of  competent  jurisdiction  in  the 
state  of  Missouri  or  any  state  (inclu- 
ding federal  courts)  of  forgery,  em- 
bezzlement, obtaining  money  tinder  false 
pretenses,  extortion,  criminal  conspir- 
acy to  defraud,  or  other  like  offense 
or  offenses  and  a duly  certified  or  ex- 
emplified copy  of  the  record  in  such 
proceedings  shall  be  filed  with  the  com- 
mission, the  commission  shall  revoke 
forthwith  the  license  by  it  theretofore 
issued  to  the  licensee  so  convicted.  Ko 
license  shall  be  Issued  by  the  commis- 
sion to  any  person  known  by  it  to  have 
been  convicted  of  forgery,  embezzlement, 
obtaining  money  under  false  pretenses, 
extortion,  criminal  conspiracy  to  de- 
fraud, or  other  like  offense  or  offenses, 
or  association  or  copartnership  of  which 
such  person  is  a member,  or  to  any  assoc- 
iation or  copartnership  of  which  such 
person  is  an  officer,  or  in  which  as  a 
.stockholder  such  person  had  or  exercises 
a controlling  interest  either  directly 
or  indirectly." 


It  will  be  conceded  that  the  crime  of  embezzlement 
by  bailee,  for  which  the  subject  was  convicted  and  for 
which  he  was  pardoned,  comes  within  the  provisions  of  that 
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portion  of  the  statute  quoted  above,  and  Is  a crime  for 
whioh  a license  sliall  not  be  issued  by  the  Commission, 
unless  a pardon  removes  the  conditions  of  this  statute. 

The  Governor  of  the  state,  under  Article  V,  Section 
0 of  the  Missouri  Constitution,  has  the  power  to  grant 
reprieves,  commutations  and  pardons,  after  oonviction  for 
all  offenses,  except  treason  and  oases  of  impeachment , 
upon  such  condition  and  with  such  restrictions  and  limita- 
tions as  lie  may  think  proper,  subject  to  such  regulations 
as  may  be  provided  by  law  relative  to  the  manner  of  apply- 
ing for  pardons. 

Seotion  4561,  R.  S,  Mo,  1939,  provides  as  follows: 


"Any  person  who  shall  be  convicted  of 
arson,  burglary,  robbery  or  larceny, 
in  any  degree,  in  this  article  speci- 
fied, or  who  shall  be  sentenced  to 
imprisonment  in  the  penitentiary  for 
any  other  crime  punishable  under  the 
provisions  of  this  article,  shall  be 
incompetent  to  serve  as  a Juror  in 
any  cause,  and  shall  be  forever  dis- 
qualified from  voting  at  any  election 
or  holding  any  office  of  honor,  trust 
or  profit,  within  this  state:  Provided, 
that  the  provisions  of  this  section 
sliall  not  apply  to  any  person  who  at 
the  time  of  his  oonviction  sliall  be 
under  the  age  of  twenty  years:  Provided 
further,  tliat  in  all  cases  where  persons 
liavo  boon  convicted  under  this  article 
the  disqualification  provided  may  be  re- 
moved W the  pardon  of  the  governor  any 
'time  aTter  one  year  Trom  the  date  of 
oonviction." 

(Underscoring  ours.) 


3eotion  9227,  R.  3.  Ho.  1939,  provides  as  follows: 


"When  any  person  sliall  be  sentenced  upon 
a oonviction  for  any  offense,  and  is 
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thereby,  according  to  the  provis- 
ions of  this  article,  disqualified 
to  be  sworn  as  a witness  or  juror  in 
any  cause,  or  to  vote  at  any  election, 
or  to  hold  any  office  of  honor,  profit 
or  trust  within  this  state,  such  dis- 
abilities may  be  removed  by  a pardon 
by  the  governor,  and  not  otherwise, 
except  in  the  case  in  the  next  section 
mentioned. 


(Underscoring  ours.) 


It  will  be  observed  that  the  Legislature  lias  intended 
by  these  two  sections  to  remove  the  disqualifications  attend- 
ing the  conviction  of  a person  of  the  crimes  designated  in 
the  respective  articles  of  which  the Be"“sect 1 ons  are  a parE 
and  parcoi.  however.  It  will  be  noted  that , under  tKat  part 
of  Section  14  of  the  Missouri  Real  Estate  Act,  here  under 
consideration,  namely:  "Ho  license  shall  be  issued  by  the 
Commission  to  any  person  known  by  it  to  have  been  convicted 
of  forgery,  embezzlement,  etc.,"  there  is  no  proviso  whioh 
states  that  the  disqualification  attaching  thereto  by  reason 
of  a conviction  for  any  of  the  above  offenses,  is  removed  by 
a pardon.  Neither  is  there  any  provision  elsewhere  in  the 
Missouri  Real  Estate  Act  which  states  that  a pardon  removes 
such  disqualification. 

In  the  case  of  Hughes  v.  State  Board  of  Health,  159 
S.  W.  (2d)  277,  where  the  State  Board  of  Health  was  proceed- 
ing against  a physician  to  revoke  his  license  to  practice 
medicine  by  reason  of  being  a person  of  bad  moral  character 
and  guilty  of  unprofessional  and  dishonorable  conduct, 
wherein  he  had  been  convicted,  in  the  Federal  Court  of  using 
the  mails  in  the  furtherance  of  a scheme  to  defraud,  and  the 
doctor  defended  on  the  theory  that  he  had  a Presidential 
pardon,  the  court  said,  1.  c.  279: 


"The  fact  that  respondent  received  a 
presidential  pardon,  full  and  uncondi- 
tional, in  no  way  affeots  the  situation 
before  us.  It  cannot  be  construed  as 
restoring  good  character.  Generally 
speaking,  a pardon  * is  an  act  of  grace 
* * * which  exempts  the  individual  on 
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whom  It  Is  bestowed  from  the  punish- 
ment the  law  inflicts  for  a crime  he 
has  committed.’  Lime  v.  Blagg,  345 
Mo.  1,  131  S.  W.  2d  583  , 585,  quoting 
from  46  C.  J.  ’Pardons’  Sec,  1.  Whe- 
ther an  unconditional  pardon  had  the 
effect  of  restoring  to  one  oonvicted 
of  a crime  a license  to  practice  the 
art  of  healing  revoked  because  of  such 
conviction  was  considered  in  State  v. 
•iazzard,  139  Wash.  487,  247  P.  957,959,47 
A.L.R.  538.  In  a well-reasoned  opin- 
ion the  court  concludes  that  a pardon 
merely  restores  civil  rights  and  not 
the  right  to  resume  the  praotice  of  the 
art  of  healing.  'Our  investigation  lias 
disclosed  no  decision  by  a court  of  last 
resort,  other  than  Ex  narte  Garland, 
supra  U Wall.  333,  18  L.  Ed.  366  (pre- 
viously distinguished)  ) , holding  that  it 
further  restores  the  extraordinary  right 
to  practice  any  of  those  professions 
which,  because  of  their  peculiar  rela- 
tion to  the  public,  require  that  those 
holding  licenses  must  have  the  important 
qualification  of  good  character.'  The 
annotation  in  47  A.L.R.  542  points  out 
that  this  deoision  is  in  accord  with  the 
rule  applicable  to  office-holders  (in- 
cluding lawyers  in  that  category)  which 
holds  the  forfeited  office  is  not  restored 
by  reason  of  the  pardon.  Page  v.  Y/atson, 
supra,  dealt  with  the  same  question  and 
readied  the  same  conclusion." 


Also,  we  quote  from  39  Am.  Jur.  555,  Seo.  59,  as 
follows : 


* * It  is  likewise  well  settled  that  a 
pardon  does  not  restore  one  to  a license 
or  other  special  privilege  forfeited  by 
reason  of  his  conviction  of  a crime  of  whloh 
he  is  pardoned.  If,  for  example,  an  attor- 
ney is  disbarred  following  his  oonviction 
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of  crime,  a pardon  of  that  crime 
does  not  of  Itself  restore  hie  right 
to  practice  law,  and  the  same  rule 
applies  to  a physician  whose  license 
lias  been  revoked  following  conviction 
of  a crime  of  which  he  is  subsequently 
pardoned.  A pardon  issued  under  con- 
stitutional power  to  »limit  fines  and 
forfeitures,  to  a physician  convicted 
of  manslaughter,  whose  license  to 
practice  medicine  was  revoked  because 
of  such  conviction,  does  not  restore 
the  right  to  practice,  although  it 
purports  to  restore  all  the  rights 
and  privileges  forfeited  by  the  con- 
viction. " 


Also,  we  quote  from  46  C.  J.  page  1193,  Sec.  32,  as 
follows : 


"*  * * While  a pardon  has  generally 
been  regarded  as  blotting  out  the 
existence  of  guilt,  so  that  in  the  eye 
of  the  law  the  offender  is  as  innocent 
as  if  he  load  never  committed  the  of- 
fense, it  does  not  so  operate  for  all 
purposes,  and  as  the  very  essence  of  a 
pardon  is  forgiveness  or  remission  of 
penalty,  a pardon  implies  guilt j it 
does  not  obliterate  the  fact  of  the 
commission  of  the  crime  and  the  con- 
viction thereof  j it  does  not  wash  out 
the  moral  stain;  as  has  been  tersely 
said,  it  involves  forgiveness  and  not 
forgetfulness . " 


In  the  Hughes  case  the  Missouri  Supreme  Court  cited 
with  approval  the  case  of  3tate  v.  Hazsard,  247  Pac.  957 
(Y/ash.),  47  A.L.R.  538,  1.  c.  541: 


"In  Baldi  v.  Gilchrist,  204  App.  Div 
425,  198  N.  Y.  Supp.  493,  a pardoned 
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felon  was  denied  a license  to  operate 
a taxicab  upon  the  ground  that  his 
previous  conviction  of  crime  estab- 
lished a bad  character.  The  Supreme 
Court  said: 

"’Respondent  contends  that,  because 
he  was  pardoned  by  the  Governor,  no 
further  consequences  should  follow 
his  conviction  of  crime.  But  the 
executive  act  did  not  obliterate  the 
faot  of  'the  conviction.  As  was  said 
in  Roberts  v.  State,  160  N.  Y.  217, 

54  S.  E.  678,  15  Am.  Crim.  Rep.  561i 

"*  f,It  is  manifest  that  the  appellant’s 
pardon  and  restoration  to  the  rights 
of  citizenship  liad  no  retroactive 
effect  upon  the  judgment  of  conviction 
which  remains  unreversed  and  has  not 
been  set  aside.  We  think  the  effect 
of  a pardon  is  to  relieve  the  offender 
of  all  unenforoed  penalties  annexed  to 
the  conviotion,  but  what  the  party  con- 
victed has  already  endured,  or  paid, 
the  pardon  does  not  restore.  When  it 
takes  effect,  it  puts  an  end  to  any 
further  infliction  of  punishment,  but 
has  no  operation  upon  the  portion  of 
the  sentence  already  executed.  A par- 
don proceeds  not  upon  the  theory  of 
innocence,  but  implies  guilt.* ’ 

"In  People  ex  rel.  Deneen  v.  Gilmore, 

214  111.  569,  69  L.R.A.  701,  73  R.E. 

737,  it  was  held  that  a pardon  issued 
to  an  attorney  after  conviction  and 
sentence  did  not  efface  the  moral  turpi- 
tude established  by  oonvictionj  the 
oourt  saying:  ’The  crime  of  which  the 
respondent  was  convicted  and  imprisoned 
In  the  penitentiary  of  the  state  of 
Uis8ouri  was  an  infamous  offense,  which 
involved  not  only  moral  turpitude,  but 
also  the  laok  of  professional  Integrity. 
The  oonviction  of  that  crime  had  the 
effeot  to  degrade  him,  and  to  establish 
that  he  was  of  bad  moral  character  as  a 
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man  and  as  a lawyer.  The  pardon 
granted  him  by  the  then  acting 
Governor  of  the  state  of  Missouri 
did  not  efface  the  moral  turpitude 
and  want  of  professional  honesty  in- 
volved In  the  orime,  nor  obliterate 
the  stain  upon  his  moral  character.’" 


We  are  not  unmindful  that  there  are  cases  that  lean 
the  other  way,  and  argument  that  may  be  advanced  contrary 
to  this  opinion,  yet  we  oannot  go  in  the  face  of  the 
mandatory  provisions  of  this  statute  in  the  absence  of 
any  section  in  the  Missouri  Real  Estate  Act  which  says  that 
a pardon  will  relieve  the  mandatory  provisions  of  sane. 


CONCLUSION 


It  Is,  therefore,  our  opinion,  and  our  opinion  is  based 
on  the  particular  case  under  consideration,  that  the  manda- 
tory provision  of  Section  14  of  the  Missouri  Real  Estate  Act, 
supra,  prevents  the  Missouri  Real  Estate  Commission  from 
granting  a license  to  one  who  has  been  convicted  of  the 
crime  of  embezzlement,  no  twitlis  tending  the  fact  that  he  has 
a pardon  from  the  Governor. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  At torney- General 


APPROVED: 

mrrjR'mTRL 

Attorney-General 
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SCHOOLS.  : State  Superintendent  may  revoke  state  teacher’s 
: certificate  for  any  grounds  mentioned  in  Sec. 

: 10631,  R.  S.  Mo.  1939,  and  he  is  not  confined 

: to  grounds  specified  in  Sec#  10599,  R.  S.  Mo., 

: 1939. 


June  17,  1944 


Honorable  Hoy  Scantlin 

State  Superintendent  of  Schools 

Jefferson  City,  fiissouri 


Dear  Mr.  Scantlin: 


This  will  acknowledge  the  receipt  of  your  letter 
of  June  12,  1944,  requesting  an  opinion  of  this  office, 
which  is  as  follows: 

"This  department  is  confronted  with  the  problem 
of  tiie  proper  interpretation  of  the  laws  of 
this  state  applicable  to  the  revocation  of  a 
teacher's  certificate  issued  by  the  State 
Superintendent  of  Schools.  Our  particular  case 
is  one  in  whicha  teacher  annuls  a written  contract 
with  the  board  of  education.  The  following  sections 
of  law  which  provide  for  the  revocation  of  teachers' 
certificates  do  not  seem  to  fully  harmonise,  and 
they  require  interpretation. 

"1.  Section  10631,  R.  S.,  Laws  of  Missouri,  nro- 
vides  in  part  that  the  County  Superintendent  of 
Schools  may  revoke  upon  satisfactory  proof  any 
county  certificate  for  incompetency,  immorality, 
neglect  of  duty,  or  the  annulling  of  written 
contracts  with  the  board  of  directors  without  the 
consent  of  the  majority  of  the  members  of  the 
board  which  is  a party  to  such  contract.  This  law 
further  provides  that  in  case  any  person  holding 
a certificate  issued  by  the  State  Superintendent, 
the  County  Superintendent  in  the  county  where  the 
offense  is  alleged  to  have  been  committed  shall 
notify  in  writing  such  person  issuing  the  certif- 
icate and  that  person  shall  proceed  to  revoke  such 
certificate.  You  will  observe  this  law  provides 
specifically  for  the  revocation  of  a certificate 
because  of  the  annulling  of  the  written  contract 
with  the  board  of  education. 
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”2.  Section  10499,  R.  S.  1939,  La  wo  of  .Missouri, 
which  authorizes  the  State  Superintendent  of 
Schools  to  i rant  certificates  to  teachers  and 
also  provides  th.  t such  certificates  may  be  re- 
voked by  the  Superintendent  of  Schools  for  i»- 
cotnpetency,  cruelty,  immorality,  drunkenness, 
or  neglect  of  duty.  This  law  does  not  include 
the  provision  in  Section  10631  which  authorizes 
the  r evocation  of  a certificate  because  of  the 
annulling  of  written  contracts  with  the  board  of 
education.  Also,  two  additional  reason*  for  re- 
voking certificates  are  included  in  this  section 
which  do  not  appear  in  10631,  namely,  cruelty, 
and  drunkenness. 

"The  specific  problem  at  hand  is  whether  or  not 
the  State  Superintendent  of  Schools  has  the  legal 
authority  to  rovdke  a teacher’s  certificate  because 
of  the  annulling  of  a written  contract  with  the 
board  of  education  as  provided  for  in  Section  10631. 

nI  shall  appreciate  your  advice  and  official  opinion 
in  answer  to  the  following  questions: 

"1.  Has  the  State  Superintendent  of  Schools  auth- 
ority under  the  provisions  of  Section  10631  to 
take  legal  action  in  the  revoking  of  a teacher’s 
certificate  issued  by  the  State  Superintendent 
of  Schools  because  of  the  annulling  of  a written 
contract  with  the  board  of  education  when  of- 
ficially notified  by  the  County  Sup  rintendent 
of  Schools  as  provided  by  law? 

"2.  Even  though  Section  10599  which  also  author- 
izes the  State  Superintendent  of  Schools  to  re- 
voke certificates  does  not* include  as  one  of  the 
reasons  for  revoking  the  certificate  the  annullment 
of  written  contracts  with  the  board  of  education, 
does  It  revent  the  operation  of  Section  10631 
in  relation  to  the  annullment  of  contracts?  Can 
these  two  sections  be  harmonized  and  construed 
together?" 
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Section  10599,  R.  S.  Mo.,  1939  provides.  In  speaking 
of  the  powers  of  the  state  superintendent: 

* » He  shall  also  have  authority  to  examine 
teachers  and  grant  certificates  of  qualifi- 
cations to  those  who  pass  a satisfactory  ex- 
amination, but  the  applicant  shall  not  be 
charged  any  fee  for  such  examination  or  cer- 
tificate, nor  shall  the  state  superintendent 
receive  any  fee  or  compensation  therefor;  and 
any  person  holding  such  certificate  from  him 
shall  be  permitted  to  teach  without  further  ex- 
amination from  other  authorized  examiners. 

Said  certificates  may  be  revoked  by  the  state 
superintendent  for  incompetoncy,  cruelty,  im- 
morality, drunkenness  or  neglect  of  duty." 

Sec.  10631  Provides: 

"The  county  superintendent  may  revoke,  upon  sat- 
isfactory proof,  any  county  certificate  for  in- 
competency, immorality,  neglect  of  duty,  or  the 
annulling  of  written  contracts  with  the  board 
of  directors  without  the  consent  of  the  majority 
of  the  members  of  the  board  rhlch  is  a party 
to  such  contract.  All  chargee  must  be  preferred 
in  writing,  signed  and  sworn  to  by  the  party 
or  parties  making  the  accusation,  which  must  be 
filed  with  the  county  superintendent,  and  the 
teacher  must  be  given  due  notice,  of  not  less 
than  ten  days,  an  opportunity  to  be  hoard,  to- 
gether with  witnesses.  In  case  any  person 
holding  a certificate  issued  by  the  state  super- 
intendent, the  board  of  curators  of  the  state 
university,  or  the  board  of  regents  of  any  state 
teachers  college,  shall  be  complain  ed  of  as 
herein  provided  for,  then  it  shall  be  the  duty 
of  the  county  superintendent  in  the  c ounty  where 
the  offense  is  alle-  ed  to  have  been  committed, 
to  notify,  in  writing,  the  person  or  board  issuing 
such  certificate,  and  such  person  or  board  sh  all 
proceed  as  herein  provided  for  the  revocation  of 
such  certificate.  The  complaint  must  plainly 
and  fully  specify  what  incotn uetency,  immorality, 
neglect  of  duty  or  other  charge  is  made  against 
the  t eacher,  and  if  the  county  superintendent 
shall,  after  a hearing,  revoke  said  certificate, 
the  teacher  shall  have  the  right  to  appe  al  said 
hearing  to  the  circuit  court  at  any  time  within 
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ten  days  thereafter  by  filing  an  affidavit 
and  giving  bond  as  1 a now  required  before 
Justices  of  the  peace.  On  any  such  appeal 
the  Judge  of  tho  circuit  3hall,  with  or  without 
a jury,  at  the  option  of  either  the  teacher 
or  the  person  making  the  complaint,  hear  the 
whole  matter  anew  and  decide  the  same  de  novo 
affirming  or  denying  the  action  of  the  county 
superintendent,  and  he  shall  tax  the  cost 
against  the  appellant  if  the  judgment  of  the 
county  superintendent  is  affirmed,  but  if  he 
disaffirms  such  Judgment,  then  he  shall  assess 
the  coats  of  the  whole  proceedings  against  the 
person  or  persons  makin  the  complaint.  Any 
teacher  having  his  or  her  certificate  revoked  by 
any  other  authority  than  that  of  county 
superintendent  shall  have  tho  right  to  appeal 
therefrom  to  the  circuit  court  and  shall  have 
the  right  to  a like  hearing  and  trial  as  is 
herein  i rovided  for  in  the  appeal  from  the 
decision  of  the  county  superintendent ." 

This  section  specifically  provides  for  action 
by  the  State  Superintendent  in  case  anyone  holding  a 
state  certificate  Is  complained  of  "as  herein  pro- 
vided for."  One  of  the  grounds  provided  in  tills 
section  is  the  annulling  of  written  contracts  with 
the  board  of  directors  without  the  consent  of  the 
majority  of  the  board.  This  statute  therefore 
specifically  gives  the  State  Superintendent  authority 
to  take  legal  action  in  the  revoking  of  a teacher* s 
certificate  on  that  ground,  and  hence  question  num- 
ber one  in  your  letter  must  be  answered  In  tho  a flrm- 
ative  . 

Mth  regard  to  the  second  question  propounded 
in  your  letter  It  may  be  stated  that  the  two  statutes 
relate  to  the  same  subject  matter  and  must  be  regarded 
in  legal  phreaseology  as  being  in  pari  materia . 

The  rule  is  that  all  acts  In  ari  materia  should 
be  construed  together.  Grimes  v.  Reynolds  83  S.W.  1132; 
Ackerman  v.  Green,  100  S.  W.  30.  Glaser  v.  Rothschild 
120  S.  W.  1. 

It  has  also  frequently  been  held  that  the  courts 
have  a duty  in  construing  two  or  more  statutes  relating 
to  the  same  subject  to  read  them  together  and  to  har- 
monize them  if  possible  and  to  give  force  and  effect 
to  each  and  the  rule  applies  not  only  to  acts  passed 
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at  prior  and  subsequent  sessions.  State  ox  rel  Central 
Surety  Insurance  corporation  v.  State  Tax  Corr-  ission 
153  S.  W.  (2d)  43.  See  also  State  on  Inf.  Barker  v. 
Koely,  192  S.  W.  748;  State  v.  Naylor,  40  S.  W.  (2d) 
1079. 


The  provisions  of  Sec.  10599,  relative  to  revocation 
first  appeared  in  Sec.  3079,  R.  S.  Mo.  1839.  The  pro- 
visions of  Sec.  10631,  first  aopeared  in  the  Laws  of 
1901,  p.  246. 

Thus  we  see  that  Sec.  10599  for  the  purposes  of 
t$e  question  here  is  some  twelve  years  older  than  Sec. 
10631 . 

It  has  been  held  that  two  st' tutes  relating  to 
the  same  general  subject  matter  should  be  read  togeth- 
er and  harmonized  If  possible,  with  thd  view  of  giving 
effect  to  consistent  legislative  policy,  but  to  the 
extent  that  statutes  are  necessarily  inconsistent,  a 
later  sta  ute  which  deal3  with  co  imon  subject  matter 
in  a articular  way  will  prevail  over  earlier  statute 
of  a more  general  nature.  State  v.  Margiaracina,  125 
S.  W.  (2d)  58.  See  also  State  vs.  Crawford,  262  S.  V. 

341.  here  is  no  specific  conflict  on  the  face  of 
these  two  statutes.  S©c.  10599  does  not  3ay  specif- 
ically thau  the  causes  mentioned  therein  are  the  only 
grounds  on  which  the  State  Superintendent  may  revoke 
and  therefore,  under  the  rule  of  earl  materia  heretofore 
stated,  the  two  statutes  should  be  harmonized  and 
the  later  section  held  to  add  a new  ground  for  revo- 
cation. However,  In  any  event,  under  the  rule  announced 
in  the  State  v.  Margiaracina  ease  supra,  it  is  difficult 
to  see  how  provisions  of  Sec.  10631  can  be  avoided. 

It  clearly  Is  a later  act  and  clearly  deals  in  a much  more 
specific  fashion  with  the  same  subject  matter  as  Sec. 
10599.  Its  provisions  therefore,  would  prevail  under 
the  rule  laid  down  In  the  aforementioned  decisions 
even  in  Lhe  event  of  an  inconsistency  between  the  two 
nets. 
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CONCLUSIO*. 


It  13,  therefore,  the  opinion  of  thla  office  that 
Sec*  10651,  R.  8«  Mo.,  1939,  gives  the  State  Superin- 
tendent the  right  to  revoke,  after  proper  hearing, 

• state  teachers'  certificates  for  any  and  all  grounds 
mentioned  therein,  and  that  he  Is  not  confined  to 
the  grounds  set  ut  In  Sec.  10599,  R.  S.  Mo.,  1939. 


Respectfully  submitted 


SObhiiT  J.  ’T.AH  AG  AN 
Assistant  Attorney  General 


RJTiLeC 


Ai  iiOVLD : 


ROY  McKlTTPICK 
Attorney  General 


CITIES  OF  TliE  THIRD  CLASS:  800  foot  street  improvement  shall  be 

done  under  Section  6989,  R.  S.  Mo. 
1939;  owners  of  church  property  have 
right  to  file  remonstrances. 


August  24,  1944. 


Hr.  Harry  J.  Sals  bury 
Attorney  at  Law 
V/arrensburg,  I:l33ouri 


Dear  Sirs 

This  ia  to  acknowledge  your  request  for  an  official 
opinion  of  tills  office  dated  July  22,  1941,  which  is  as 

follows : 

"The  Council  of  the  City  of  i.arronsburg, 

Missouri  is  desirous  of  widening  a street 
here  for  a distance  of  less  than  1200  feet, 
by  extending  the  pavement  laterally  of  10 
feet  on  one  side  of  the  street  and  5 feet 
on  the  other  side  of  the  street.  The  abutting 
property  owners  consist  of  business  property, 
church  property  and  resident  owners. 

"The  Council  would  like  to  knows  1.  If  a 
church  property  can  remonstrate  as  provided 
for  under  Lection  6983,  R.  S.,  if  it  does 
so  through  the  action  of  Its  Board,  and 
•otherwise  in  a legal  manner? 

"2.  The  Council  would  further  like  an  opinion 
on  the  legality  of  Its  proceedings  to  widen 
the  street  as  mentioned  above  under  the  1200 
feet  sooti.**i.  The  said  street  to  be  widenod 
is  a long  street  of  several  blocks  and  the 
improvement  of  widening  would  connect  ct 
each  end  with  paving.  Thanking  you  for  an 
early  reply  and  with  best  wishes,  I am," 

Section  6980,  R.  3.  Mo.  1939,  provides  in  part  as  follows: 

"Before  the  city  council  shall  be  authorized 
under  tho  provisions  of  section  6937,  to 
grade  or  pave  any  alley,  or  to  gra  e,  pave 
or  gutter  the  roadway  part  of  any  street, 
when  the  Improvement  Is  to  be  paid  for  with 
special  tax  bills,  they  shall,  by  resolution, 
declare  that  they  deem  such  improvement 
necessary  to  be  nauo,  and  shall  cause  such 
resolution  to  bo  published  in  some  nows- 
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paper  printed’  and  published  in  the  oity, 
for  two  conaooutive  insertions  in  a v/eokly 
paper,  or  seven  consecutive  insertions  in  a 
daily  paper,  and  if  a majority  of  the  resi- 
dent owners  of  the  lands  that  would  be 
liable  for  the  cost  of  the  inprovenent,  at 
the  date  of  the  passage  of  the  resolution, 
who  shall  own  a Majority  of  the  front  feet 
owned  by  residents  of  the  city,  abutting 
on  the  street  or  part  of  street  proposed 
to  be  improved,  shall  not  within  ten  days 
after  the  date  of  the  last  publication  file 
with  the  city  cleric  their  protest  against 
such  improvement,  then  the  council  siiall 
have  the  pov/er  to  cause  tiie  improve nent 
to  be  made;  * # ft” 

This  section  was  construed  in  the  case  of  State  v.  Eber- 
hardt,  189  S ,W«  G41,  l*c#  (542,  in  the  following  words: 

"On  the  question  of  the  sufficiency  of  the 
remonstrance  in  point  of  numbor  of  remonstrators 
and  amount  of  front  footage  represented  by  such 
remonstrators,  appellants  urge  several  objections 
to  the  counting  of  certain  signors  a3  lawful 
remonstrators  as  well  as  to  the  front  feet 
owned  by  the  remonstrators. 

"It  is  first  contended  by  appollants  that  the 
statute  contemplates  that  only  owners  living 
on  the  street  have  a right  to  remonstrato. 

The  statute  should  not  be  givon  any  such  re- 
stricted construction.  The  Supreme  Court 
in  the  case  of  Miners  * Dank  v.  Clark,  252  llo* 
loc.  oit.  30,  158  S,W.  597,  599,  lias  held  that  I 

" 'The  statute  in  question  gives  the  privilege 
of  protesting  to  all  persons  within  the  oity 
and  OY/ning  property  abutting  the  street  sought 
to  bo  improved.' 

"he  therefore  hold  tliat  any  resident  owner 
in  Springfield,  wh  other  residing  on  or  off1 
the  stroot  to  bo  improved,  oYoiing  lands  abutting 
tho  street,  has  a right  to  remonstrate  under  the 
statute  (section  9255,  R.  5.  1909,  as  amended. 

Laws  1911,  p.  540).” 

Thus  it  would  seen  that  any  owner  of  abutting  property  would 
navo  a right  to  file  a remonstrance. 

In  addition  to  the  above,  in  the  early  case  of  Lockwood  v. 
City  of  St.  Louis,  24  o.  20,  the  uourt  held  tliat  church  property 
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v;ao  liablo  to  assessment  for  municipal  improvements.  Y.o  quote 
1.  c.  22  and  23 t 

"After  directing  tiie  city  to  bo  laid  off  into 
sewer  districts,  with  a view  to  a general  plan 
of  drainage,  it  provides  that  when  a ajority 
of  the  owners  of  real  estate  in  any  district 
shall  apply  for  the  construction  of  a sower, 
the  corporation  is  authorised  to  levy  and 
collect  for  that  purpooo  ’a  special  tax  on  the 
real  estate  within  the  district  so  drained,’ 

’not  to  o::coed  ono  half  of  one  per  oont.  per 
annum  on  the  assossed  value  of  the  roal  estate,’ 
and  to  be  ’annually  levied  aid  collected  as 
ot  *5  TH3E5  -• . ' * 

t :o  law-  .vor  v.aa,  whether  t ils  wft3  a local 
improve"ont,  and  if  no,  upon  what  proport;  'she 
expense  of  constructing  it  ought  to  be  assessed; 
ar.d  the  legislature,  lavinp  expressly  laid 
the  burden  upon  all  the  real  ostato  within  t!io 
district,  without  oxe  pting  any  of  it,  the 
question  is,  whether  an  exemption  on  iit  to  be 
ii plied  by  the  courts  in  favor  of  church 
property,  because  by  the  city  c’inrtor  the 
general  authority  there  viv^en  to  levy  and  :olloct 
taxes  is  confined  to  ’property  made  taxable 
by  lav/,’  and  by  law  church  proporty  is  expressly 
exempted  from  stats  and  county  taxation* 
thinlc  not,  The  words  of  the  act  import  ..o  a ich 
exempting,  and  the  principlo  on  u.  .1  oh  church 
proporty  is  oxe  .pted  from  contributing  to  the 
general  expenses  of  t.ie  -overrmont , oit-.sr  state 
or  municipal,  is  not  upplic able  to  a special 
ass-  3snent  of  t..is  kind,  * c-  *n 

fhua  it  follows  that  if  the  ro party  is  liable  to  assess 
ment,  certainly  the  owners  of  the  property  wo  .Id  iave  a right 
to  file  a remonstrance, 

Yovj?  second  question  relates  to  the  manner  in  which  tha 
city  3ho  Id  roeeod  in  a case  of  t'.ds  kind  oiid  we  quo  to  from 
3eotion  G989,  . u.  To,  1939,  w!.ich  is  in  part  as  follows: 

"’.hen  the  council  of  any  coty  of  tl.o  third  class 
s .all  aoom  it  necessary  to  pave,  macadamize , 
gutter,  curb,  crude  or  oth  rwise  Improve  the 
roadway  of  any  street  or  avenue  for  a distance 
not  more  chan  twelve  hundred  feet  in  length 
so  as  to  connect  at  out'  onus  with  paving, 
macadamizing , gutter  h:  , curo^u.;  , grading  or 
other  improvement  either  on  the  sae  streot 
cr  avenue  or  o.i  ot.’.er  streets  or  avenues,  or 
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on  the  none  street  or  avenue  and  another  streot 
or  avenue,  tho  cour  *1  all  ec3-p.ro  such  work 
to  ho  necessary  to  be  dr  no  n d shall  cause  the 
sane  oroceodln  s to  be  had  as  are  provided 
in  section  6933,  o;;cont  that  no  protest  ray  be 
filed,  ” 

alien  ed  In  tho  case  of  Stone  v*  city 
of  Jeff  or  i,  293  . 70C,  hi  A*  L.  ...  379.  J . ntiff  in 

t.iat  caao  c. alien  cd  the  right  of  the  City  of  Jefferson,  o., 
to  proceed  under  u at  io  now  Section  6909,  holding  that  it 
denied  here  the  constitutional  right  of  petition.  In  upholding 
the  statute  the  Court  said,  l*c#  732* 

"T:.e  nature  of  a protest,  as  used  in  the 
Btatutos  under  review,  la  a uatter  of  ■'.orient 
.n  determining  who t her  t.ierc  is  r.erit  in  the 
plaintiff’s  content*  no#  At  most  a nrotost 
_8  but  a stat  ,uUj  .riviloge  and  partakes 
in  its  nature  f none  of  the  essentials  of  an 
in.  orent  right.*  It  is  . .r  a.13  v.ore  tedious 
than  difficult  to  enumerate  w at  t .^oo  fundament - 
al  rights  aroi  One  of  them,  as  th6  courts  iave 
fr e';‘U  tly  cl  ’.a  t no  right  to  acquire,  hold, 
enjoy,  and  dispose  of  property*  roal  or  tra  ual# 

Corfleld  v#  Coryoll,  I ash*  • c#  371,  Pad# 

.ur, . To#  3230;  daughter  .case  ..ases,  10  ..all# 

75,  ci  L*  d.  3; u takers’  Jnion  To#  v# 

Croscont  ulfcy  Jo.,  Ill  C.  -•  746,  4 5.  dt.  652, 

28  — >•  . . «_»  5 ; 131a  co  . . icOlung,  172  . • 

, • # 165,  • •• 

of  this  c.iai’aotor  is  violated  in  depriving  tie 
plaintiff  of  t.ie  privilege  :>f  protest  in  tills 
proceeding# 

" Although  not  entitled  to  tno  oxerolse  of  the 
privilege  claimed  on  the  ground  bnat  it  does 
not  involve  un  inherent  or  inalienable  rig.it, 
tho  futility  of  the  plaintiff’s  contention  is 
furt.ior  demons crated  by  provisions  c. 
sectioi.  35C5,  vriica,  in  iuti  y~ti ; tnc  public 
of  the  proposed  action  of  tne  council,  s tacos 
tiiat  ’any  one  desiring  to  ao  so  r.iay  appeal’  -r 
and’  that  * . t.i&ll  be  .,  and  tho  council 
shall  ' state  the  result  of  sueh  hear  • ’ 

In  thus  providing  for  a notice  and  a nearing, 
both  of  w.iich  the  plaintiff  lias  enjoyed.  Tier 
contention  as  to  a denial  of  due  process  uf 
law  is  without  merit.  s wo  said  in  Gardner  v. 

Robinson,  2 3 ..o#  loo*  c-t.  610,  106  3*W«  646 1 
’TTotice  x x is  x the  essence  of  due  process 
of  law. ’ 
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"It  is  further  contended  that  oection  '5525  doe3 
not  afford  the  plaintiff  that  equal  protection 
of  tho  law  uaranteod  by  the  federal  Constitution* 
A statute  does  not  conflict  with  t J.s  .guaranty 
because  it  nay  bo  special  In  character  or  that 
certain  persons  r.iay  .lorivo  special  benefits 
fro  its  operation,  I-  all  arsons  within  Its 
purview  -re  subjected  to  like  conditions#  Bow- 
nan  v.  Virginia  L.ato  into  :olo  ;ist , 128  Va. 

L,  1 . . 141,  12  ...  1.  R#  1121;  Virginia 

>evelop.  ent  Co*  v*  Crozer  Iron  Co*,  90  Va* 
loc*  cit.  128,  129,  17  i*  • 806,  44  Am*  it* 
nap.  93  j .>arbicr  v*  Connolly,  113 
5 3*  Ow.  557,  23  L*  II*  925;  Strawberry  hill 
Land  Corp*v*  Star  buck,  124  Va*  71,  97  3* 

5G5*  The  solo  "round  upon  which  this  contention 
is  basod  is  that  tnc  plaintiff  was  not  afforded 
the  right  of  protest*  V.e  :ave  s >own  that  t’nie 
is  not  an  inherent  right  but  a mere  privilege, 
the  ;rartin  - f vriich  Is  vested  in  legislative 
discretion*  I hat  discretion  not  having  been 
exercised,  the  plaintiff  lias  no  ground  of 
complaint* n 


Conclusion 

It  is  therefore  the  o^dnlon  of  this  office  that  the  City 
of  arrensburg,  lesouri,  being  a third  class  city  has  a right 
to  widen  the  street  300  ft  In  length  which  intersects  at  each 
er.d  with  paved  streets,  under  the  provisions  of  Section  6989, 

R#  ,*  To*  1959*  It  Is  ft  p the  opinion  of  this  office  that 
if  church  property  abuts  upon  streets  to  be  Improved  in  said 
city,  the  owner  or  owners  of  said  church  property  have  the  right 
to  remonstrate  In  the  sane  manner  a3  any  other  resident  property 
owner  as  provided  In  section  6988* 

I.ospectfully  subnittod 


A.PKOVLh: 

GAYLORD  WILKINS 
Assistant  Attorney  General 


h‘,T“chf::iTrcf:" 

Attorney  General 


'}■■  .sc 


INSURANCE:  Approval  of  papers  as  to  form  and  sufficiency 

submitted  in  connection  with  change  of  Articles 
of  Incorporation  of  American  Automobile  Insurance 
Company. 


February  7,  1944 


Honorable  Edward  L.  Scheufler 
Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 

Attention:  Ur.  Preston  Estep,  Counsel. 

Dear  Sir: 


We  have  for  attention  your  letter  of  January 
28th,  in  which  you  request  the  opinion  of  tils  depart- 
ment as  to  the  sufficiency  and  form  of  tlie  amendment 
to  the  Articles  of  Incorporation  of  the  American 
Automobile  Insurance  Company,  St,  Louis,  Missouri,  the 
amendment  reading  as  follows: 

"BE  IT  RESOLVED  that  Article  Three 
of  the  Charter  of  American  Automobile 
Insurance  Company  be  amended  by  insert- 
ing a new  paragraph  between  the  last 
and  next  to  the  last  paragraphs  of 
said  Article  Three,  as  follows: 

"To  provide  in  any  policies  of  insur- 
ance issued  by  it  that  the  holders  of 
such  policies  may  from  tine  to  time 
participate  in  such  dividends  as  may 
be  declared  by  the  Board  of  Directors 
out  of  the  distributable  net  earnings 
of  the  Company. 

"BE  IT  FURTHER  RESOLVED  that  the  of- 
ficers and  directors  of  the  Company 
be  authorized  and  directed  to  take  all 
such  steps,  execute  and  file  all  such 
papers  and  pay  all  fees  as  may  be 
deemed  advisable  in  order  to  make  such 
amandine  nt  effect  i ve . " 

We  have  examined  the  papers  submitted  in  connection 
tlierewith,  and  are  of  the  opinion  that  they  are  in  proper 
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form  and  are  not  In  violation  of  the  Constitution  and 
Laws  of  the  State  of  Missouri,  or  of  the  United  States. 


Respectfully  submitted. 


CjVELL  R.  HEWITT 

Assistant  Attorney-Ceneral 


APPROVED: 


ROY  McKITTRICK 
Attorney-General 


INSURANCE:  Approval  of  papers  as  to  form  and  sufficiency 

submitted  in  connection  with  the  change  of  Articles 
of  Incorporation  of  Equity  Fire  Insurance  Company. 


February  7,  1944 


Honorable  Edward  L.  Soheufler 
Super int andent 
Insurance  Department 
Jefferson  City,  Missouri 


Attention:  Mr.  Preston  Estep,  Counsel. 


Dear  Sirs 


We  have  for  attention  your  letter  of  January 
28th,  in  which  you  request  the  opinion  of  this  depart- 
ment as  to  the  sufficiency  and  form  of  t)ie  amendment 
to  the  Articles  of  Incorporation  of  the  Equity  Fire 
Insurance  Company,  Kansas  City,  Missouri.  This  amend- 
ment is  as  follows: 

"NINTH.  The  said  corporation  shall 
operate  upon  the  stock  insurance  plan 
and  may  Issue  policies  upon  both  a 
participating  basis  and  a non-partlci- 
pating  basis.  The  Board  of  Directors 
shall  have  power  and  authority  to 
permit  the  policyholders  of  the  corp- 
oration from  tine  to  time  to  partici- 
pate in  the  profits  of  Its  operations 
through  distributions  to  policyholders, 
and  for  the  purpose  of  carrying  this 
provision  Into  effect  may  from  time  to 
time  make  reasonable  classification  of 
policies  and  risks." 

We  have  examined  the  papers  submitted  in  connection 
therewith,  and  are  of  the  opinion  that  they  are  In  propjr 
form  and  are  not  In  violation  of  the  Constitution  and 
Laws  of  the  State  of  Missouri,  or  of  the  United  States. 

Respectfully  submitted. 


APPROVED: 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


R'OY  'LfcKITTill^' 

Attorney-General 


CRIIjCP 


I.ij  ‘RALCE:  Approval  of  papers  as  bo  form  ana  sufficiency 
submitted  in  connection  with  the  change  of 
Artic_es  of  Incorporation  of  the  Central 
In tua.i  Casualty  Company  of  -.ansas  City, 
i.is3ouri,  organized  under  Article  7,  Chapter 
37,  R.  3.  Mo.  1939. 


March  17  f 1944 


Honorable  Edward  L.  Scheufler 
Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 

Attention:  Hr.  Preston  Estep,  Counsel. 


Dear  Sir: 


We  have  for  attention  your  letter  of  March  10th, 
in  which  you  request  the  opinion  of  this  department 
as  to  whether  the  proposed  amendment  submitted  therein 
complies  with  the  Laws  of  the  State  of  Missouri  and  Is 
consistent  with  the  Constitution  of  the  State  of  Missouri 
and  with  the  Constitution  of  the  United  States;  being  an 
amendment  to  the  Articles  of  Incorporation  of  the  Central 
Mutual  Casualty  Company  of  iamsas  City,  Missouri,  which 
corporation  is  organized  under  the  provisions  of  Article 
7,  Chapter  37,  R.  S,  Mo.  1939,  as  a mutual  insurance 
company. 

We  have  examined  the  papers  submitted  In  connection 
therewith,  and  are  of  the  opinion  that  they  are  In  proper 
form  and  not  in  violation  of  the  Constitution  of  the 
United  States,  the  Constitution  of  Missouri,  nor  the  Laws 
of  Missouri. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney- General 

APPROVED: 


KG'ir.cKi’nmCu 

Attorney-General 


CR1I:C? 


' . oMla-.Ui',  DEPART  : 

KDS: 


Insurance  Companies  '.ay  \;aj.e  credit 
in  ti-o:'r  -lo45  ta:c  return  untiei*  sections 
6094,  6095,  ii.  ,,o.  1939,  for  Impound - 
Inga  ordered  returned  to  policyholders. 


March  31,  1944 


Hon.  Edward  L.  Scheufler 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  for  attention  your  letter  of  March  29tlx,  1944, 
in  which  you  request  tlie  opinion  of  this  department,  and 
attached  to  your  letter  is  a letter,  dated  March  29th,  1944, 
from  Mr.  Homer  H.  Mercer,  attorney  for  the  insurance  com- 
panies Involved  in  yo-  r request. 

From  the  two  letters  we  have  the  statement,  and,  upon 
the  assumption  of  the  correctness  of  the  facts  therein 
stated  we  base  our  opinion;  the  letters  readlnc  as  follows: 


Your  letter: 


HA  number  of  stock  fire  insurance  companies, 
partios  to  the  Federal  16-2/3$  rate  case, 
have  Included  in  tlieir  Premium  Tax  Returns 
for  the  year  1943  the  amount  of  impoundments 
held  to  belonc  to  the  policyholders  by  the 
Federal  Court.  These  returns  are  filed  pur- 
suant to  Section  6095,  Article  12,  Chapter 
37,  Revised  Statutes  of  Missouri,  1939,  and 
credit  is  sought  to  be  taken  under  the  pro- 
visions of  Section  6094,  Article  12,  Chapter 
37,  R.  S.  Mo.  1939. 

"Transmitted  herewith  is  a copy  of  a letter 
from  Mr.  Homer  H.  Berger,  Counsel  for  the 
fire  insurance  companies  claiming  credit  as 
above  stated,  which  sets  forth  the  position 
the  companies  are  taking  in  regard  to  this 
matter. 


Hon.  lidward  L.  Scheufler 


-2- 


3-31-44 


’’Will  you  please  advise  this  Department 
whether  or  not  stock  fire  insurance 
companies,  parties  to  the  Federal  16-2/3)1 
rate  case,  can  take  credit  under  the  pro- 
visions of  Section  6094,  R.  S.  !.'.o,  1939, 
for  the  impounded  funds  in  their  Premium 
Tax  Returns  for  the  year  1943?" 


Mr.  Derger’s  letter: 


"With  reference  to  your  letter  of  March  9, 
1944,  addressed  to  the  Stock  Fire  Companies 
filing  tax  schedules  for  the  year  1943  in 
Missouri,  claiming  credit  for  impounded 
premiums , 

"On  behalf  of  these  companies  we  desire  to 
assert  their  right  to  claim  as  credit  on 
their  1943  tax  schedules  the  impounded 
premiums  tliat  were  ordered  by  the  federal 
court  to  be  returned  to  the  policyholders 
and  belonging  to  policyholders  under  the 
decree  of  August  14,  1940,  whloh  became 
final  January  12,  1943.  These  funds  were 
deposited  with  the  Custodian  of  the  Court 
under  an  interlocutory  injunction  dated 
July  3,  1930.  In  1931  the  Insurance  De- 
partment ruled  that  these  companies  roust 
Include  in  their  tax  returns  for  1930  and 
the  years  during  which  Impound Inge  were 
made  tie  funds  impounded.  Tills  was  done 
and  tax  paid  thereon. 

"In  1936  following  the  entry  of  the  decree 
of  February  1,  1936,  which  distributed  the 
impounded  funds  20/S  to  the  polioyholders 
and  00/1  to  the  companies  on  policies  effec- 
tive prior  to  May  1,  1936,  and  33  l/3>  to 
the  policyholders  and  66  2/3)1  to  the  com- 
panies on  policies  effective  after  May  1, 
1935,  the  companies  took  credit  for  the 
20/  and  33  l/3)S  paid  to  the  policyholders 
in  their  1936  tax  return. 
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"The  amount  claimed  In  the  1943  return 
is  the  balance  of  these  impounded  funds 
which  the  Court  in  the  decree  above  re- 
ferred to  in  1940  found  to  be  owned  by 
the  policyholders. 

"We  submit  tixat  in  1943  when  this  decree 
of  1940  became  final  that  the  balance  of 
the  funds  in  the  hands  of  the  Custodian 
became  the  property  of  the  policyholders 
and  was  paid  to  them  though  they  are  not 
now  actually  yet  in  possession. 

"As  the  matter  stands  under  the  decision 
of  the  Federal  Court,  these  funds  were 
never  premiums  in  the  hands  of  the  com- 
panies and  now  belong  to  the  policyhol- 
ders. 

"We  are  advised  that  as  to  the  10/  excess 
collections  these  were  taken  as  credit  on 
tax  returns  by  the  companies  in  1929,  1930, 
1931,  1934  and  1935, and  the  companies  in- 
volved in  the  16  2/3 / rate  litigation  in 
the  American  Constitution  Case,  those  funds 
wore  taken  as  a credit  in  1938.  So  the 
interpretation  of  the  Department  at  all 
times  lias  been  to  permit  the  impounded 
funds  when  determined  by  the  Court  to  be- 
long to  the  policyholders  as  deductions  in 
the  year  of  determination  as  cancelled  and 
returned  premiums. 

"We  have  not  been  able  to  find  any  decision 
squarely  in  point  dealing  with  impounded 
funds.  We  feel,  however,  that  State  ex  rel 
National  Life  Ins . Co.  vs  Hyde,  £92  Mo.  342 
is  exactly  In  point  and  the  theory  upon 
which  that  case  is  decided  is  equally  appli- 
cable hero. 

"In  view  of  tho  fact  that  under  Section  6095 
the  State  Treasurer  collects  these  taxes,  we 
are  urgently  requesting  that  you  submit  to 
the  Attorney  General  of  Missouri  this  ques- 
tion being  whether  the  companies  can  take 
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as  a credit  under  Section  6094  the 
impounded  funds  in  their  premium  tax 
returns  for  1943.” 


The  question  is  as  stated  in  the  last  paragraph  of 
your  letter,  viz: 


"Will  you  please  advise  this  Depart- 
ment whether  or  not  stock  fire  insurance 
companies,  parties  to  the  Federal  16-2/3/ 
rate  case,  can  take  credit  under  the  pro- 
visions of  Section  6094,  R.  S.  Mo.  1939, 
for  the  impounded  funds  In  their  Premium 
Tax  Returns  for  the  year  1943?" 


The  only  question  involved  in  your  request  Is  whether 
the  Superintendent  of  Insurance  Is  legally  authorized  to 
give  credit  to  approximately  twenty-three  of  the  insurance 
companies.  In  their  1943  premium  tax  return  to  he  made  in 
March,  1944,  in  compliance  with  Sections  6094,  6095,  R.  S. 

Mo.  1939,  as  returned  premiums,  the  amount  of  impounded 
fund  ordered  to  he  paid  to  the  policyholders  hy  the  Federal 
Court  in  a decree  that  heoarne  final  January  12,  1943. 

It  Is  provided  in  Seotion  6094,  supra,  tliat  "fire  and 
casualty  Insurance  companies  or  associations  shall  he 
credited  with  cancelled  or  return  premiums  actually  paid 
during  the  year  in  this  state."  Does  the  impounded  funds 
ordered  to  he  paid  hy  the  insurance  companies  to  the  polioy- 
holdors  come  within  the  meaning  of  the  term  "return  premiums" 
as  used  in  Seotion  6094,  supra? 

It  is  a cardinal  rule  of  law  that  taxing  statutes  are 
to  he  striotly  oonstruod  In  favor  of  the  taxpayer,  and  this 
rule  v/as  applied  to  the  above  section  In  State  ex  rel. 

Rational  Life  Insurance  Co.  v.  Hyde,  292  Mo.  342.  We  think 
tliat  Section  6094,  supra,  means,  and  it  was  the  Intention  of 
the  Legislature,  tliat  the  Insurance  companies  should  pay  a 
tax  on  the  premiums  tliat  were  actually  received  hy  the  com- 
panies and  should  not  he  compelled  to  pay  the  tax  on  sums 
not  actually  received  and  kept  hy  them. 
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V/o  have  not  been  able  to  find  a case  on  all  fours  on 
the  question  Involved,  and  It  Is  only  by  analogy  that  we 
have  arrived  at  a conclusion. 

In  the  cas  e of  State  ex  rel.  National  Life  Insurance 
Co.  v.  Hyde,  292  Mo.  342,  1.  c.  349,  the  court  said: 


" 1 The  court  holds  that  such  moneys 
not  actually  devoted  a3  proi.iiums  to 
ti ie  business  of  the  'insurance  company 
for  tlio  current  year  In  which  they  are 
oo'llected,  but  which  are  returned  or 
othorwise  abated  or  credited  to  the 
policyholders'  account,  are  not  subject 
to  the  two  per  cent  tax  enacted  upon 
premiums  recelvod  during  the  year. ' 11 

(Italics  ours.) 


Also,  In  the  case  of  Equitable  Life  Assurance  Society 
v.  Hobbs,  127  Pac.  (2d)  477,  155  Hans.  Ilep.  534,  1.  c.  539, 
the  court  said: 


"The  question  of  the  right  to  deduct 
from  premiums  paid  during  a particular 
year  any  refunds  of  tlie  consideration 
on  cash  refund  annuity  contracts  is 
limited  to  that  class  of  contracts,  and 
not  to  all  contracts  for  annuities.  In 
the  original  hearing  tills  court  held  that 
the  considerations  paid  for  such  contracts 
were  premiums  under  the  act  above  mention- 
ed providing  for  the  tax.  If  the  payments 
made  were  premiums  for  assessing  tax,  the 
portion  not  retained  by  the  company  but 
returned  to  the  policyholder  or  the  person 
designated  by  him  w as  a proper  item  for 
deduction  under  the  reasoning  and  holding 
in  State,  ex  rel. . v.  Wilson,  102  Han. 

752,  li£  Pac • 4l.  The  parties  are  direc- 
ted to  make  settlement  consistent  with  the 
views  herein  expressed.” 


IIi».  Lidward  L.  Scheuf ler 
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The  above  cases  hold  that  the  insurance  companies 
should  pay  a tax  only  on  the  amounts  actually  received  and 
retained  by  the  companies  and  should  not  pay  a tax  on  that 
part  of" the  premium  which  is  paid  back  to  the  policyholder. 

In  other  words,  they  are  only  required  to  pay  a tax  on  the 
net  premiums  and  not  on  tho  sums  that  may  be  returned  to 
"ETio  policyholders  by  way  of  return  -premiums  or  dividends. 

We  think  January  12,  1943,  fixes  the  date  on  whioh  the 
Impounded  funds  became  the  absolute  property  of  the  policy- 
holders,  by  reason  of  decree  of  the  Federal  Court  becoming 
final  on  that  date,  and  the  insurance  companies  would  be 
entitled  to  take  credit  in  their  March  1944  return  to  the 
Insurance  Department.  When  the  impounding  began  in  1930, 
under  injunction  order  of  the  Federal  Court,  the  Insurance 
Department  ruled  that  the  impoundings  were  premiums  for 
assessing  premium  tax.  In  1936  the  Federal  Court,  by  decree, 
ordered  paid  to  the  policyholders  a portion  of  these  im- 
pounded funds.  Credit  was  taken  by  the  companies  in  their 
1936  tax  return  for  the  amount  so  returned.  The  amount  being 
claimed  as  credit  now  is  the  balance  of  these  impounded  funds. 

CONCLUSION 


It  Is,  therefore,  our  opinion  that  the  stock  fire  Insur- 
ance companies,  whioh  were  parties  to  the  Federal  16  2/3/Z 
rate  case,  may  take  credit  under  the  provisions  of  Section 
6094,  R.  3.  Mo.  1939,  for  the  impounded  funds  In  their  prem- 
ium tax  returns  for  the  year  1943. 


Respectfully  submitted. 


COVELL  R.  IIEWITT 


RALPH  C.  LASIILY 

APPROVED:  Assistants  Attorney-General 


H'OY  l.lcITJTRIfli: 

Attorney-General 

CRIl/RCLiCP 


INSURANCE:  Approval  of  proceedings  at  meeting  of  stockholders  and 

directors  of' St.  Louis  Fire  and  Marine  Insurance  Company, 
increasing  capital  stock  and  number  of  directors  and 
reducing  par  value  of  common  stock. 


iiay  3,  1944« 


FILED 


Honorable  ikiward  L.  cheuflor 
Super in tondent 
Insurance  Department 
Jefferson  City,  Missouri 


Attention:  hr.  Preston  step. 
Counsel 


Re:  St.  Louis  Fire  and 

Marine  Insurance  Com- 
pany, St.  Louis, 
Missouri  - Proposed 
amendment  to  charter 


Dear  r.  Scheufler: 


Ve  have  your  letter  of  April  26,  1944,  for  our 
attention,  together  with  enclosure  of  certified  copy  of  pro- 
ceed in,  b at  meeting  of  s tockholders  and  of  directors  of  the 
3t.  Loui3  Fire  and  Marine  Insurance  Company,  hold  April  19, 
1944,  at  vrnich  the  capital  stock  of  said  company  was  Increased, 
par  value  of  its  common  stock  reduced,  and  number  of  directors 
was  Increased. 

We  have  examined  the  proceedings  as  set  forth  in 
the  certified  copy  and  are  of  the  opinion  that  they  are  in 
proper  form  and  not  in  violation  of  the  Constitution  of  the 
United  f tates,  the  Constitution  of  Missouri,  nor  of  the  laws  of 
Missouri. 

Respectfully  submitted. 


RALPH  C.  LAJS)ILY 

Assistant  \ ttorney-General 

APPROV'D: 


VANE  THURLO 

Acting  Attorney-General 


ACL l EG 


liSURANCE:  Approval  of  proceedings  at  the  meeting  of  stockholders 
0f ' central  Surety  ana  Insurance  Corporation,  amending  . 
Article  3 and  repealing  Article  6 of  the  Articles  of 
Incorporation. 


Kay  5,  1944. 


FILED 


Honorable  -dward  L> • dchouflor 
Superintendent 
Insurance  jepartment 
Jaff arson  City,  Missouri 


Attention:  j.ir.  Preston  .step, 
counsel 


ue:  Central  Surety  and  Insur- 
ance Corporation,  Kansas 
City,  Mo.  - Proposod 
charter  amendment . 


Dear  i.»r.  cueufler: 


We  have  your  letter  of  May  5,  1944,  for  our  attention, 
together  with  enclosed  certified  copy  of  the  proceedings  at  a 
regular  meeting  of  the  stockholders  of  the  Central  Surety  and 
Insurance  Corporation  on  Lay  2,  1944,  at  which  mooting  Article 
o of  tho  articles  of  Incorporation  was  amended,  and  article  6 
thereof  was  repealed. 

Vo  have  examined  the  proceedings  as  sot  forth  in  the 
certified  copy  and  are  of  the  opinion  that  they  are  in  proper 
form  and  not  in  violation  of  the  Constitution  of  the  United 
dtates,  the  Constitution  of  Missouri, nor  of  the  laws  of  Missouri. 


lies poctf ully  submitted. 


.IALP  . C.  LASTLY 

Assistant  ittorney-Ceneral 

APPROVED: 


VA.,_2  T.'IUALO 

ActintJ  /Vttorney-aeneral 


RCLiAO 


IH3URANCE:  Approval  of  proceedings  at  meeting  of  stockholders 
of  Central  Surety  Fire  Corporation,  amending  Article  3 and 
repealing  Article  6 of  the  Articles  of  Incorporation. 


May  5,  1944. 


FILED 
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Honoraole  kLwnra  a.  Scneufler 
Auporintendont 
Insurance  department 
Jefferson  City,  Missouri 


Attention:  Lr . Preston  ..stop. 

Counsel 

-.ox  Central  Curety  Fire  Corpora- 
tion, Kansas  City,  Mi  souri  - 
Proposed  amendment  of  charter 


uear  kr«  bohouflor: 


V.e  have  your  letter  of  May  5,  1944,  for  our  atten- 
tion, together  with  enclosed  oortifiod  copy  of  proceedings  at 
a regular  meeting  of  the  stockholders  of  the  central  : urety  Firo 
Corporation,  held  May  2,  1944,  at  which  meeting  Article  3 of 
tho  Articles  of  Incorporation  was  amended  and  Article  6 of  the 
\rticlos  of  Incorporation  was  repealed. 

e have  exa-iinod  the  proceedings  as  set  forth  in 
the  certified  copy  and  are  of  the  opinion  that  they  aro  in 
proper  fora  ana  not  in  violation  of  the  Constitution  of  the 
United  Ctatee,  the  Constitution  of  Missouri,  nor  of  the  laws  of 
Missouri. 


Respectfully  submitted. 


RALPH  0.  LATHET 
Assistant  Attorney-General 


APPROVED! 


V . id*  THURLO 

Acting  Attorney -General 


: tCL:AG 


. ' '\ 

INSURANCE:  Approval  of  Amendment  to  Articles  of  Incorporation 

of  Utilities  Insurance  Company,  St.  Louis,  Mo. 


May  9,  1944 


Ilonorable  Edward  L.  Scheufler 
Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 


Re : Amendment  of 

Articles  of  Incor- 
poration of  Utili- 
ties Insurance  Co. 
St.  Louis,  Mo. 


Attention:  Mr.  Preston  Estep,  Counsel 


Dear  Sir: 


We  have  your  letter  of  May  9th,  1944,  enclosing 
for  our  attention  Certificate  of  Amendment  of  Artioles 
of  Incorporation  Increasing  number  of  Directors  from 
13  to  15,  which  you  liavo  submitted  to  the  Attorney 
General  for  his  examination. 

We  have  examined  sane  and  find  that  the  Amendment 
to  the  Articles  of  Incorporation  have  been  adopted  regu- 
larly and  that  the  proposed  Amendment  is  consistent  with 
the  Lav/s  of  the  State  and  the  Constitution  of  the  United 
States. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED: 


txks  "c:  ‘tttckeo  t Acting) 

Attorney  General 


CRII:C? 


LIQUOR 


County  must  pro  rate  license  tax  for 
period  less  than  full  license  year 
as  State  is  required  to  do  under 
Sec.  4897,  R.  S.  Mo.,  1939. 


June  3,  1944 


Honorable  Theodore  R.  Schneider 
Prose  cut  inf.  Attorney,  Bates  County 
Butler,  Missouri 


Dear  'r.  Schneider: 


^kls  will  acknowledge  the  receipt  of  your  letter 
of  May  26,  1944,  requesting  an  opinion  of  this  office, 
which,  is  as  follows:  . 

"The  question  lias  arisen  as  to  whether  the 
county  can  pro-rate  the  amount  of  its  liquor 
licenses.  Section  4897  of  the  statutes  pro- 
vide for  the  period  of  the  license  and  permits 
pro-rating  on  the  remaining  months  or  oarts  of 
months  during  the  year.  Section  4398  provides 
for  the  amount  of  the  licenses  and  Section  4904 
provides  for  the  amounts  to  he  charged  by  the 
county  and  city  limiting  the  amount  charged  to 
not  exceeding  one  and  ova  and  one  half  times 
respectively  of  the  state  license. 

"My  interpretation,  therefore,  is  that  the 
counties  and  cities  are  required  to  p>  o-r&te 
their  lioenses  on  the  monthly  basis  or  else  they 
would  be  exceeding  the  amount  for  a period  less 
than  a year  as  limited  by  Section  4904. 

"Will  you  kindly  favor  me  with  your  opinion  as 
to  whether  or  not  the  county  and  city  must  pro- 
rate their  license  on  the  monthly  basis  as  does 
the  state . " 

Sec.  4897,  R.  S.  Mo,,  1939,  provides: 

"On  approval  of  the  application  and  payment  of 
the  license  tax  herein  provided,  the  supervisor 
of  liquor  control  shall  grant  the  applicant  a 
license  to  conduct  business  in  this  state  for 
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a term  to  expire  with  the  thirtieth  day  of  June  next 
succeeding  the  date  of  such  license.  A separate 
license  shall  be  required  for  each  place  of  business. 

Of  the  licenee  tax  to  be  a!d  for  any  such  license, 
the  applicant  shall  pay  as  n any  twelfths  as  there  are 
months,  (part  of  a month  counted  as  a month)  remaining 
iron  Iho  date  of  the  license  to  the  next  succeeding 
July  1st,  

Thus  we  see  that  where  an  a oil cant  applies  for 
a license  in  August  or  some  succeeding  month  after 
the  license  period  begins  on  July  1st,  the  state  must 
pro-rate  the  license  to  cover  as  .any  twelfths  as  there 
arc  remaining  up  to  the  next  July  1st. 

Sec.  4904  R.  S.  Mo.,  1939,  provides! 

"In  addition  to  the  permit  fees  and  license 
fees  and  inspection  fees  by  this  act  re- 
quired to  be  paid  into  the  state  treasury, 
every  holder  of  a permit  or  license  author- 
ized by  this  act  shall  iay  into  the  county 
treasury  of  the  county  wherein  the  premises 
described  and  covered  by  such  permit  or  li- 
cense are  located,  or  in  case  such  premises 
are  looated  in  the  city  of  St.  Louis,  to  the 
collector  of  revenue  of  said  city,  a fee  in 
such  sum  (not  in  excess  of  the  amount  by  this 
act  required  to  be  paid  into  the  state  treas- 
ury tor  such  state  permit  "or  license)  as  the 
county  court,  or  the  corresponding  author 1 ty 
in  the  city  of  3t.  Louis,  as  the  case  may  be, 
shall  by  order  of  record  determine,  * * *" 
(Underscoring  ours)  . 

Therefore,  the  county  l or  the  same  period  cannot 
charge  a tax  in  excess  of  that  charged  by  the  state. 

The  state  must  pro-rate  the  tax  where  the  license  will 
cover  less  than  the  full  license  year*  To  allow  the 
county  to  charge  the  full  tax  in  a case  such  as  this 
would  be  to  allow  the  county  to  charge  a tax  in  ex- 
cess of  that  charged  by  the  state  for  the  seme  period. 
It  must,  therefore,  follow  that  where  a person  applies 
to  the  county  for  a license  for  a period  less  than 
the  full  license  year  the  county  must  pro-rate  the 
tax  as  the  state  is  required  to  do  under  fee.  4897 
supra . 
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CONCLUSION . 


It  is,  therefore,  the  conclusion  of  this  office 
that  where  a person  applies  to  a county  for  an  intox- 
icating liquor  license  tunder  Sec.  4904,  R.  S.  Mo., 
1939,  for  a period  less  that  the  full  license  year, 
the  county  must  pro-rate  the  tax  as  the  state  Is  re- 
quired to  do  under  Sec.  4897,  R.  S.  Mo.,  195S. 


Respectfully  submitted, 


RJF  »LeC 


ROlf  R'i  J jjANAGAN” 

A sistant  Attorney  General 


AP'  FOVEDs 


ROY  McKITTRICK 
Attorney  General 


INSURANCE:  Approval  of  Amendment  to  Articles  of  Association 
of  Old  American  Insurance  Company,  a corporation, 
of  Jackson  County,  Missouri. 


August  22,  1344 


; lor. * Edward  Sclieuf lor 

Super  i)  tendent 
Insurance  Department 
Jefferson  City,  Missouri 

Attention:  Mr.  Arthur  R.  Thompson,  Jr. 


Dear  Sir:  Re : Amendment  of  Articles 

of  Association  of  Old 
American  Insurance 
Company,  a corporation, 
of  Jackson  County,  Mo. 


7/e  iiave  for  consideration,  your  lotter  of  August  12th, 
in  which,  you  encloso  for  our  approval  Certificate  of  Amend- 
ment to  Articles  of  Association  of  Old  American  Insurance 
Company,  a corporation,  of  Jac’cson  County,  Missouri,  to- 
gether with  a copy  of  the  publication  and  affidavit  of  pub- 
lication, in  connection  therewith. 


We  liave  examined  the  Amendment  to  the  Articles  of 
Association  of  the  above  company  ar.d  find  that  the  Amendment 
is  In  accordance  with  the  provisions  of  the  statutes  of 
Missouri,  and  particularly.  Article  2,  Chapter  37,  Revised 
Statutes  of  1.  Is  sour 1,  1939,  and  is  not  Inconsistent  with  the 
Constitution  and  Lav/s  of  the  State  of  Missouri  and  of  the 
United  States. 


Respectfully  submitted. 


AP.ii.VED: 


CGVELL  R.  HEWITT 

Assistant  Attorney  General 


soy  hcirtm^.. 

Attorney  General 


CRJkCP 


SCHOOLS-*  Pupil  cannot  be  excluded  because  he 

MISSOURI  SCHOOL  TOR  THE  DEAF:  refuses  to  submit  to  medical  treat- 
ment but  can  do  excluded  temporarily 
to  prevent  spread  of  contagious 
diseases . 


November  21,  1944 


Board  of  Managers 

Missouri  School  for  the  Deaf 

Fulton,  Missouri 


Attention:  Mr. 


Truman  L. 


Ingle 


FILE 

71 


Gent  lei  ien: 


We  have  your  letter  of  recent  date  submitting 
to  tills  department  a situation  which  has  arisen  in  your 
school  and  in  connection  with  which  you  desire  the 
opinion  of  tills  office.  Your  letter  reads  as  follows: 

"At  the  opening  of  the  Fall  semester, 

Mrs.  Opal  Wil  oughby  returned  her 
little  son,  Jerry,  to  school.  When 
she  registered  him,  she  informed  me 
that  due  to  the  fact  that  she  is  a 
Christian  Scientist  that  no  medicine 
was  to  be  given  to  Jerry  and  that  the 
only  medical  at  ention  he  should  have 
would  be  dental  care  and  the  setting 
of  a bone  if  broken.  Mrs.  Willoughby* s 
request  was  that  I telephone  or  tele- 
graph her  if  Jerry  should  beoo  e ill. 

Upon  receiving  such  Information,  Mrs. 
Willoughby  informed  me  a Christian 
Science  practitioner  in  her  home  town, 
Springfield,  would  assume  tue  responsi- 
bility of  his  treatment  according  to 
C rlstian  Science  methods. 

"Being  unwilling  to  assume  the  responsi- 
bility for  Jerry  In  case  of  Illness,  I 
told  Mrs.  Willoughby  that  I would  upon 
written  request  from  her,  present  the 
matter  to  our  Board  of  Managers.  Mrs. 
Willoughby  informed  me  that  under  the 
law  I could  not  deny  her  youngster  the 
services  of  a Christian  Science  practi- 
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tloner  and  that  we  had  no  right  to 
force  on  irn  the  treatment  of  an  M • 

D.  I told  Mrs.  Willoughby  that  I 
knew  of  no  such  law  and  if  there  was 
one,  I would  like  to  see  it.  Upon 
her  return  home,  ilrs.  Willoughby 
evidently  got  in  touch  with  certain 
people  connected  with  the  Christian 
Science  Church  of  Missouri  and  forwarded 
to  me  the  enclosed  literature  and  letter, 
together  with  the  letter  from  her  which 
also  is  enclosed. 

"This  entire  situation  was  presented  to 
the  Board  of  Managers  at  their  regular 
meeting  yesterday.  After  o reful  thought 
and  consideration,  the  Board  of  Managers 
instructed  me  to  write  you,  asking  you 
for  an  opinion  as  to  whether  or  not  we 
must  refrain  from  giving  this  child 
medical  attention  as  requested  bj  Mrs. 

Willoughby,  if  the  ciiild  remains  in  sonool. 

"The  board  further  desires  an  opinion  as 
to  whether  or  not  it  has  the  authority, 
if  your  opinion  in  regard  to  medical 
care  is  that  we  must  acquiese  to  Mrs. 

Willoughby’s  request,  to  remove  the 
child  from  school  and  return  him  to 
his  home. 

"Vie  will  appreciate  it  very  much  if 
you  will  r ender  the  opinions  as  requested 
above  by  the  Board  of  Managers  of  the  Mis- 
souri school  for  the  Deaf." 

The  statutes  relating  to  the  Missouri  School  for 
the  Le  f are  found  in  Article  25,  Chapter  72,  R.  S.  Missouri 
1939,  along  v/ith  statutes  relating  to  the  Missouri  School 
for  the  Blind.  Section  10846  of  said  statutes  provides  as 
follows : 


"The  government  of  each  of  tnese  scnools 
shall  be  vested  in  a board  of  managers, 
oomposed  of  five  members,  appointed  by 
the  governor  with  the  consent  of  the 

senate  .<:•  & «•  & " 


Section  10847,  R.  S.  Missouri  1939,  provides  that: 
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"The  board  of  managers  of  e uch  of 
said  schools  shall  elect  the  super- 
intendent and  all  teachers  and  of- 
ficers of  said  school  and  prescribe 
the  number  to  be  employed  therein, 
and  fix  their  terms  of  office  and 
the  amount  of  compensation  for  their 
services.  <:•  «■  u c-  •?:  * * *:•  " 

The  foregoing  powers  and  the  other  powers  set 
forth  in  other  statutes  of  said  article  show  that  the  Eoard 
of  Managers  of  the  Missouri  School  for  the  Deaf  stands  as 
to  that  school  in  the  same  positions,  s does  a board  of  di- 
rectors of  a public  school  for  other  children.  The  courts 
have  not  had  occasion  to  pass  upon  the  powers  of  the  Board 
of  Managers  of  the  Missouri  School  for  the  Deaf,  but  our 
courts  have  passed  upon  the  powers  of  directors  of  general 
public  schools.  ¥*e  think  the  rules  applicable  to  school 
boards  of  ordinary  public  schools  are  determinative  of  the 
powers  of  the  Board  of  Managers  of  the  Missouri  school  for 
the  Deaf.  This,  because  tlie  powers  of  said  Board  of 
Managers  are  generally  similar  to  those  of  ordinary  public 
school  boards.  Furthermore,  by  Section  1,  Article  XI, 
Constitution  of  Missouri,  the  General  assembly  is  required 
to "establish  and  maintain  free  public  schools  for  the 
gratuitous  instruct  on  of  all  persons  in  this  state  between 
the  ages  of  six  and  twenty  years."  Deaf  persons  between  the 
ages  of  six  and  twenty  years  are  thus  included  in  the  edu- 
cational program  of  the  state.  Furthermore,  by  Section 
10853  of  the  statutes,  all  deaf  persons  under  twenty-one  years 
of  age  arc  given  the  right  to  attend  the  Missouri  School  for 
the  Deaf.  There  i3  no  re as  n to  assume  that  because  a pupil 
is  deaf  and,  therefore,  required  to  attend  a special  school, 
he  should  be  dealt  with  or  tr  ated  any  differently  as  to  hlB 
personal  rights  than  the  child  who  attended  other  public 
schools.  For  these  reasons  we  snail  look  to  the  law  as  to 
the  powers  of  school  boards  generally  to  control  pupils  in 
public  schools  to  help  determine  what  powers  tne  Board  of 
Managers  of  the  Missouri  School  for  the  j'teaf  have  in  the 
same  field. 


I. 

Can  the  hoard  of  directors  or  managers  of  a pub- 
lic school  oompel  a child  to  submit  to  medical  treatment? 

In  the  recent  oase  of  Harfst  v.  Hoegen,  163  S. 

W.  2d  609,  the  Supreme  Court  of  Missouri  had  before  it  the 
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question  of  the  right  of  a school  board  to  use  public  funds 
to  support  a school  In  which  certain  religious  practices 
were  indulged  in  and  certain  religious  teachings  were  given 
to  the  pupils.  The  court  went  into  the  question  of  the 
guarantee  of  religious  freedom,  and  in  the  course  of  the 
opinion,  1.  o.  613,  the  court  said* 

# By  the  common  law,  control  of 
children  is  parental  and  the  father 
could  * delegate  part  of  his  parental 
authority  to  the  tutor  or  school- 
master, » said  Blaokstone,  1 Com.  452, 

3.  Now  by  statute  the  school  board 
has  been  given  certain  powers,  and 
it  behooves  the  .board  to  point  to  a 
statute,  when  its  will  and  that  of  the 
parent  conflict.  * n «-  * # ” 

also,  in  the  case  of  Wright  v.  Board  of  Education, 
295  Mo.  466,  474,  the  court  said: 

**  It  is  therefore  within  the  pur- 
view of  legislative  power  to  enact 
any  laws  not  in  violation  of  individual 
rights,  defining  the  power  and  duty  of 
boards  of  education  and  enacting  such 
laws  as  the  General -Asse  bly  may  deem 
proper  for  the  control  and  management  of 
the  schools.  The  Legislature,  however,  in 
its  wisdom,  contrary  to  the  course  pur- 
sued in  some  other  jurisdictions,  has 
deemed  it  proper  to  prescribe  only  in 
the  most  general  t erms  the  powers  to  be 
exercised  by  such  boards,  and  the  reg- 
ulations for  the  control  of  the  schools 
aid  those  attending  same." 

In  the  case  you  submit,  the  will  of  the  Board  of 
Managers  conflict*  with  that  of  the  parent  of  the  pupil.  Is 
there  a statute  to  wiiioh  the  Bo  rd  of  Managers  can  point  to 
support  its  position? 

We  find  no  specific  statute  authorizing  the  Board 
of  Managers  of  the  Missouri  School  for  the  Deaf  nor  the  Board 
of  Directors  of  any  public  school  to  require  pupils  to  sub- 
mit to  medical  treatment.  Unless,  therefore,  there  are  some 
general  statutes  which  grant  such  boards  that  power,  the 
power  does  not  exist. 
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There  are  numerous  general  statutes  with  respect 
to  tne  powers  of  directors  of  public  schools,  t'or  instance. 
Section  10540,  R.  3.  Missouri  1959,  reads  as  follows: 

"The  board  shall  have  power  to  make 
all  needful  rules  and  regulations 
for  the  organization,  grading  and 
government  in  their  scnool  district-- 
.suid  rules  to  take  effect  when  a copy 
of  the  same,  duly  timed  by  order  of 
the  board,  is  deposited  with  the  dis- 
trict clerk,  whose  duty  it  snail  be 
to  transmit  forthwith  a copy  of  the 
same  to  tii-  teacuers  employed  in  the 
schools;  said  rules  may  be  a>  ended  or 
repealed  in  like  manner.  They  shall 
also  have  the  po  .er  to  suspend  or 
expel  a pupil  for  conduct  tending  to 
the  demoralisation  of  the  school, 
after  notice  and  a hearing  upon 
charges  pi*eferred,  and  mpy  admit 
pupils  not  residents  within  the  dis- 
trict, and  prescribe  the  tuition  fee 
to  be  paid  by  the  same,  except  as  pro- 
vided for  in  Section  10450,  R.  5. 

1939:  « tt  « fc  « tr  V-  # « # ir  # " 

It  mirht  be  su  :gested  thut  the  : o.egoing  statute, 
which  authorizes  the  board  to  make  all  needful  rules  and 
regulations  for  the  government  of  the  scnool,  is  broad  enough 
to  authorize  a rule  or  regulation  requiring  a pupil  to  submit 
to  medical  tr  atrnent  when  in  the  Judgment  of  tae  board  the 
child  needs  such  treatment. 

Tne  case  of  Wright  v.  Board  of  Education,  supra, 
discusses  the  effect  of  such  general  statutes.  In  that  oase, 
1.  o.  476,  tae  court  said: 

# In  addition,  a general  statute 
affords  more  opportunity  for  3uch  an 
interpretation  as  will  result  in  deny- 
ing to  no  pupil  any  of  the  advantages 
to  be  derived  from  the  system,  unless 
the  o exists  cogent  reasons  therefor. 

"What  constitutes  such  reasons  may,  as 
a general  rule,  be  left,  on  account  of 
the  general  character  of  the  statute. 
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to  the  discretion  of  the  board.  * 

The  question  in  that  case  was  whether  the  directors 
had  exceeded  their  discretion  in  making  a certain  rule,  and 
the  court  held  that  the  directors  had  exceeded  such  discretion. 
In  that  case  the  court  was  considering  a general  statute  simi- 
lar to  Beotion  10340,  supra,  in  connection  with  a rule  of  a 
school  board  denying  to  pupils  who  belong  to  certain  secret 
organizations  the  privilege  of  participating  in  graduating 
exercises  and  honors.  -In  discussing  the  rule  of  the  board 
the  court  said,  1.  c.  478| 

"There  is  nothing  shown  as  to  the  con- 
duct of  the  pupils  alleged  to  be  within 
the  purview  of  the  rule  to  support  the 
conclusion  that  their  membership  in 
the  societies  designated  has  proved 
detrimental  to  the  operation  and  con- 
trol of  the  sohool.  In  the  absence  of 
suoh  evidence  the  reason  for  the  rule, 
so  far  as  this  case  is  concerned,  ceases 
to  exist." 


It  will  be  seen  by  the  foregoing  that  the  court 
held  that  unless  the  thing  ruled  against  was  something  which 
was  detrimental  to  the  operation  and  oontrol  of  the  sohool, 
the  rule  could  not  be  Justified.  The  court  then  dlaoussed 
numerous  cases  where  the  courts  had  ruled  upon  the  extent 
of  the  power  of  school  boards  to  oontrol  the  pupils  of  the 
school,  and  concluded  as  follows,  1.  o.  402 i 

"The  lack  of  power  of  the  board  to 
adopt  the  rule  in  question,  having  been 
demonstrated,  a discussion  of  its  dis- 
cretion is  rendered  unnecessary.  Klther 
by  reasonable  implication  or  direct  ex- 
pression, the  limits  of  that  discretion 
may  be  readily  determined  from  what  has 
heretofore  been  said.  It  will  suffice, 
therefore,  to  say  it  should e xtend  no 
further  than  may  be  found  reasonably 
neoeusary  to  promote  the  intelligent 
conduct  and  control  of  the  sohool,  as 
suoh,  within  the  domain  we  have  defined. 

Any  other  interpretation  would  remove 
all  limit  to  the  exercise  of  discretion- 
ary power,  leaving  it  to  the  Judgment, 
waim  or  caprice  of  each  succeeding  board. 

We  have  not  reached  that  point  in  the 
interpretation  of  a delegated  power  where. 
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with  a proper  regard  for  the  rights  of 
citizens  and  the  rules  of  construction, 
we  feel  authorized  In  holding,  as  was 
held  in  Way land  v.  uoard,  supra,  that 
the  board's  power  Is  to  be  limited  only 
by  its  discretion  flee  from  any  determi- 
nation by  the  courts." 

From  the  above  we  conclude  that  the  pot er  of  the 
board  of  directors  of  a public  school  to  make  rules  as  uo 
the  government  of  the  school  and  the  pupils  attending  it 
extends  "no  further  than  may  be  found  reasonably  necessary 
to  promote  the  intelligent  conduct  and  control  of  the  school." 
Our  question,  therefore,  resolves  itself  to  a question  of 
whethor  to  allow  a pupil  to  refuse  medioal  treatment  would 
tend  to  interfere  with  the  intelligent  oonduct  of  the  sohool. 
That  is  to  say,  if  a pupil  gets  sick  and  bis  parents  refuse 
to  allow  him  medioal  attention,  is  the  oonduct  and  operation 
of  the  school  Interfered  with?  Perhaps  the  child  might  die, 
but  would  that  interfere  with  the  conduct  and  operation  of 
the  school?  In  other  words,  would  the  sohool  go  on  in  a 
normal  manner  regardless  of  how  much  the  child  suffered  or 
even  if  the  ohild  died? 

n think  that  the  discretion  of  a sohool  board 
does  not  extend  to  controlling  the  personal  treatment  of 
pupils  in  ouae  of  illness.  The  sickness  of  a ohild  in  sohool 
would  be  endured  outside  the  schoolroom  and  hence  could  not 
interfere  with  the  conduct  of  the  school.  In  fact,  the  parent 
involved  in  your  present  oase  has  given  pormi3Sxon  that  her 
child  may  be  tuken  to  the  hospital  if  he  becomes  ill.  He 
would  thus  be  removed  from  the  schoolroom  arid  what  kind  of 
treatment  he  received  for  his  ills  at  the  hospital  could  not 
Interfere  with  the  conduct  of  the  sohool. 

Ve  think  our  conclusion  will  be  further  supported 
by  reference  to  statutes  wuioh  give,  specific  authority  with 
reapoot  to  che  personal  health  and  well  being  of  sohool 
children.  Section  9758  of  the  statutes  creates  the  division 
of  C’jiild  Hygiene  in  the  State  noard  of  Health  and  specifically 
authorizes  such  division  to  supervise  and  regulate  the  physi- 
cal inspection  ox*  sohool  children  in  the  public  schools  of  the 
state,  but  said  statute  contains  the  following  limitation  upon 
such  power: 


* * Provided,  that  no  private 
examination  or  treatment  of  any 
sohool  child  shall  be  made  except 
after  notice  to,  and  by  consent  of, 
the  parent  or  guardian  of  such  ohild." 
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also,  Section  10521  of  the  statutes  provides 
for  a supervisor  of  physical  education  in  certain  schools 
and  authorizes  him  to  assist  in  the  physical  examination 
of  the  pupils.  Said  section  requires  3aid  supervisor  to 
"report  the  findings  of  the  physical  examination  of  any 
child  to  its  parent  or  guardian  and  may  make  such  recom- 
mendations to  promote  the  correction  of  defects  or  the 
amelioration  of  impairments  as  is  deemed  necessary.  * " 

Said  provision  clearly  shows  that  the  power  of  such  super- 
visor iB  limited  to  examining  pupils  and  reporting  the 
condition  to  the  proper  parent  or  guardian  with  recommen*- 
dations.  Said  section  further  authorizes  school  boards  in 
cortuin  schools  to  "employ,  or  otherwise  provide  or  secure 
the  service  of,  a supervisor  of  health  and  of  one  or  more 
school  nurses,  who  shall  serve  under  the  supervisor  of 

physical  education  if  so  delegated  by  the  superintendent  in 
charge.  After  granting  the  foregoing  powers  as  to  physical 
examination,  said  section  provides  as  follows j 

"•**  & -M-  It  is  provided  that  this  article 
shall  not  be  construed  to  require  any 
school  child  to  undergo  private  ex- 
amination or  medical  troatment  recom- 
mended by  the  supervisor  of  physical 
education,  or  health  supervisor,  or  by 
any  other  person  who  may  have  conducted 
the  physical  examination  of  the  school 
child,  without  the  consent  of  itB  parent 
or  guardian." 

The  foregoing  statutes  clearly  show  that  the  Legis- 
lature does  not  intend  to  require  school  pupils  to  submit  to 
medical  treatment  without  the  consent  of  their  parents.  If 
the  Legislature  would  not  allow  compulsory  medical  treatment 
of  school  children  when  dealing  specifically  with  the  question 
of  their  health  by  special  statutes,  it  certainly  could  not  be 
contended  the  Legislature,  by  a general  statute  dealing  with 
the  general  powers  of  a school  board,  intended  to  permit  such 
boards  to  require  a pupil  to  submit  to  medicaj.  treatment. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  the  Board  of  Managers  of  the  Missouri  School  for  the 
Deaf  cannot  require  a pupil  to  submit  to  medical  treatment 
in  the  afetience  of  the  consent  of  the  parent  or  guardian  of 
suoh  pupi1* 


board  of  Managers 


-9- 


November  21,  1944 


II. 

Can  the  board  of  Managers  of  the  Missouri  school 
for  the  deaf  expel  a pupil  ano  return  him  to  his  home  because 
uls  parent  will  not  consent  that  in  case  the  pupil  becomes 
ill  the  school  authorities  can  oause  medical  treatment  to 
be  administered  to  him? 

From  what  we  have  said  above,  e think  it  is  evi- 
dent that  you  cannot  deny  a pupil  the  right  to  attend  the 
school  because  you  cannot  procure  permission  of  his  parent 
for  the  school  authorities  to  oause  medical  treatment  to 
be  administered  to  such  pupil  in  case  he  becomes  sick* 

Since  the  bourd  of  Managers,  as  pointed  out  above,  has  not 
the  power  to  compel  the  pupil  to  submit  to  medical  treatment, 
it  must  follow  that  such  board  oannot  refuse  to  allow  the 
pupil  to  attend  the  school  because  he  will  not  in  advance 
agree  to  submit  to  a rule  which  the  board  has  no  authority 
to  mako.  Section  10855,  supra,  provides  that  all  deaf  per- 
sons under  twenty-one  years  of  age  who  are  residents  of  the 
state  and  who  have  suitable  mental  and  physical  capacity 
shall  be  entitled  to  attend  a school  for  the  deaf,  evi- 
dently tne  pupil  involved  in  your  present  case  hus  all  of 
these  quali. i oat ions . 

It  should  be  pointed  out  perhaps  that  there  are 
oases  in  w iioh  a pupil  may  be  excluded  from  school  tempo- 
rarily because  of  a contagious  disease.  In  the  case  of 
ordinary  public  ac’uools,  Section  10541  of  the  Statutes 
specifically  authorizes  school  !®  rds  co  exclude  from 
school  a pupil  who  has  a contagious  disease  so  long  as 
there  is  any  liability  of  such  disease  being  transmitted 
by  such  child  to  other  ohildren.  It  will  be  noted,  however, 
that  such  section  does  not  authorize  the  school  board  to 
cause  medical  treatment  to  be  administered  to  tne  pupil, 
but  it  merely  authorizes  the  board  to  keep  the  onild  out  of 
school  until  such  time  as  the  danger  of  his  infecting  other 
children  has  passed.  There  is  no  statute  giving  such 
specific  power  to  the  Board  of  M*iagers  of  the  Missouri 
School  for  the  Deaf.  However,  we  think  such  Board  has  that 
power  under  the  general  powers  granted  to  it  as  set  out  in 
the  first  part  of  this  opinion.  The  government  of  t.iis 
school ‘Is  vested  in  the  soard  of  Managers.  Such  a general 
grant  of  poY/ers,  as  was  shown  in  the  first  part  o^  this 
opinion.  Includes  the  power  to  do  wh  tever  Is  reasonably 
necessary  to  prevent  interference  with  the  conduct  of  the 
school.  Ib  allow  pupils  to  attend  who  have  contagious ' diseases 
would  certatinly  scatter  the  disease  to  other  pupils  and 
thus  interrupt  the  conduct  of  the  school.  It  would,  there- 
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fore,  be  necessary  to  prevent  such  pupil  from  attending 
school  until  the  danger  of  transmitting  the  disease  had 
pa:  sed  in  order  to  keep  the  school  going  on  any  intelli- 
gent basis. 


In  the  case  of  State  ex  rel.  v.  Cole,  220  Mo. 
697,  the  court  had  before  it  a rule  of  a school  board 
which  excluded  pupils  who  had  not  been  vaccinat  d against 
smallpox.  The  authority  for  the  board  making  such  a rule 
was  claimed  under  general  statutes  vesting  in  the  Board 
the  government  of  the  school  and  giving  the  power  to  make 
needful  rules  and  regulations  for  the  government  of  the 
school.  In  passing  on  the  validity  of  the  rule,  the  court 
said,  1.  o.  706: 

"By  section  9769,  supra,  the  govern- 
ment and  control  of  the  district  is  vested 
in  the  boaru  of  directors.  e have  here 
a broad  and  general  grant,  as  do  we  also 
in  section  9764,  supra.  We  have  no  doubt 
that  in  the  event  of  a threatened  epi- 
demic of  smallpox  such  boards  can  pass  a 
rule  excluding  all  pupils  who  have  not 
been  ^vaccinated.  That  a person  who  has 
never  been  vaccinated  is  subject  to  the 
contagion  of  smallpox  is  general  knowl- 
edge. That  vaccination  has  reduced  the 
ravages  of  this  disease  is  also  general 
knowledge.  That  the  appearance  of  un- 
vaocinated  pu  ils  in  a public  school  at 
a time  of  a smallpox  epidemic,  would 
tend  to  break  up  and  disorganize  a pub- 
lic school,  is  unquestioned.  That  the 
school  board  has  the  power  to  absolutely 
suspend  the  school  during  epidemics  of 
oontagious  or  infectious  diseases,  we 
think  can  hardly  be  questioned.  No 
court  would  compel  the  opening  of  a 
school  under1  such  circumstances . ihe 
power  here  exercised  was  a very  simi- 
lar power,  and  if  these  rules  are  reason- 
able, we  see  no  reason  why  their  enforce- 
ment should  be  prohibited." 

After  discussing  numerous  decisions  from  other 
states  ihe  court  then  said,  1.  o.  716  j 
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"W#  are  of  the  opinion  that  the  school 
boards  of  Missouri  have  the  right  to 
enact  and  enforce  rules  of  the  character 
here  in  question  at  all  times  whenever 
there  is  either  a smallpox  epidemic  in 
the  district,  or  whenever  there  is  a 
threatened  smallpox  epidemic. 

"The  very  purpose  of  suoh  regulations 
might  be  thwarted  were  we  to  actually 
await  the  epidemic  itself." 

We  think  the  reasoning  of  the  court  in  the  above 
case,  when  applied  to  the  general  statutes  relating  to  the 
powers  of  the  Board  of  Managers  of  the  J'issouri  School  for 
the  Deaf,  would  lead  to  the  conclusion  that  such  Board  would 
have  power  to  exclude  pupils  who  have  contagious  diseases 
until  the  danger  of  transmitting  same  to  the  other  pupils 
has  passed,  and,  under  proper  olrcumstanoes  to  exclude  pupils 
who  refuse  to  be  vaccinated  against  contagious  diseases. 

When  the  circumstances  under  which  refusal  to  be  vaocinated 
would  warrant  the  exclusion  of  pupils  and  for  how  long  suoh 
exclusion  could  be  enforced  would  have  to  be  determined  by 
the  facts  and  circumstances  in  each  particular  case. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  the  Board  of  Managers  of  the  Missouri  School  for  the 
Deaf  cannot  exclude  a pupil  and  return  him  to  his  home  be- 
cause his  parent  will  not  agree  that  such  pupil  shall  receive 
medical  treatment  in  case  he  becomes  ill  from  sickness  or 
disease.  This  conclusion  does  not  mean  that  such  board  can- 
not exclude  a child  temporarily  because  he  has  a contagious 
disease  or  is  threatened  with  a contagious  disease  under  cir- 
cumstances which  would  make  him  a threat  to  the  health  of  other 
pupils. 

Respectfully  submitted 


HARRY  H.  KAY 

APPROVLDi  Assis  ant  Attorney  huneral 


VAN;  C.  VHURLO 

(Acting)  Attorney  General 
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Approval  of  Amendment  to  Articles  of  Association 
of  Reserve  Mutual  Fire  Insurance  Company,  a corpora- 
tion, of  Missouri. 


November  21,  1344 


Honorable  Edward  L.  Scheufler 
Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 

Attention:  Mr.  Arthur  R.  Thompson,  Jr. 


Dear  Sir:  Re;  Amendment  of  Articles 

of  Association  of 
Reserve  Mutual  Fire 
Insurance  Company,  a 
corporation  of  Missouri. 

We  have  for  attention  your  letter  of  November  20th,  1044, 
in  which  you  enclose  for  our  approval  Certificate  of  Amendment 
to  the  Articles  of  Association  of  Reserve  Mutual  Fire  Insurance 
Company,  in  which  It  desires  to  change  Its  name  to  Old  American 
Mutual  Fire  Insurance  Company;  together  with  a copy  of  the 
publication  and  affidavit  thereof,  in  connection  therewith. 

We  have  examined  the  Amendment  to  the  Articles  of  Associa- 
tion of  the  Reserve  Mutual  Fire  Insurance  Company  and  find  that 
the  Amendment  Is  in  accordance  with  the  provisions  of  the  stat- 
utes of  Missouri,  and  Is  not  inconsistent  with  the  Constitution 
and  Haws  of  the  State  of  Missouri  and  of  the  United  States. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED: 


ROY  HcKITTRICh 
Attorney  General 
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INSURANCE:  Approval  of  Amendment  to  Articles  of  Association 

of  Reserve  Mutual  Casualty  Company^,  a corporation, 
of  Missouri. 


November  21,  1944 


Honorable  Ldward  L«  Scheufler 
Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 

Attention:  Mr.  Arthur  R.  Thompson,  Jr. 

Dear  Sir:  Re: 


We  have  for  attention  your  letter  of  November  20th,  1944, 
in  which  you  enclose  for  our  approval  Certificate  of  Amendment 
to  the  Articles  of  Association  of  Reserve  Mutual  Casualty 
Company,  in  which  it  desires  to  change  its  name  to  Old  American 
Mutual  Casualty  Company;  together  with  a copy  of  the  publication 
and  affidavit  thereof,  in  connection  therewith. 

i 

W©  have  examined  the  Amendment  to  the  Articles  of  Associa- 
tion of  the  Reserve  Mutual  Casualty  Company  and  find  that  the 
Amendment  is  in  accordance  with  the  provisions  of  the  statutes 
of  Missouri,  and  is  not  inconsistent  with  the  Constitution  and 
Laws  of  the  State  of  Missouri  and  of  the  United  States. 


>1 


Amendment  of  Articles 
of  Association  of 
Reserve  Mutual  Casualty 
Company,  a corporation 
of  Missouri. 


Respectfully  submitted. 


C07ELL  R.  HE*  ITT 

Assistant  Attorney  General 


APIU^VED: 


my  .'‘cKi-miCx, 

Attorney  General 
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LINCOLN  UNIVERS ITY : Curators  of  Lincoln  University  may  not 

lawfully  pay  the  tuition  for  negro  stu- 
dents at  St.  Louis  University  in  Missouri 
under  the  terms  of  Section  10779,  R.  S. 
Mo.  1939. 


Ur.  Sherman  D.  Scruggs 
President  of  Lincoln  University 
Jefferson  City,  Missouri 

Lear  President  Scruggs: 

This  opinion  in  written  in  response  to  your  letter  of 
August  22,  1944,  in  which  you  state: 

"Since  Negro  students  are  being  admitted  to  the  St. 

Louis  University,  at  St.  Louis,  dssouri,  a problem 
arises  for  the  Curators  of  the  Lincoln  University 
in  the  matter  of  meeting  requests  for  tuition  costs 
by  these  students  for  courses  which  are  offered  at 
the  University  of  Missouri  and  not  offered  at  Lin- 
coln University. 

"Tho  problem  for  the  Curators  is  to  decide  whether 
or  not  they  can  legally  pay  tuition  costs  to  those 
students,  since  the  St.  Loui3  University  is  within 
the  State  of  Missouri,  when  the  fund  was  provided 
for  the  payment  of  tuition  costs  for  attendance  at 
schools  outside  of  the  State. 

"ill  yo  give  an  opinion,  please,  as  to  what  shall 
by  tho  action  of  the  Curators  in  these  cases?  Your 
earliest  re  >ly  will  aid  them  to  meet  an  urgent  need 
for  information  and  guidance.  1 

Your  letter,  therefore,  submits  one  question  for  an  opin- 
ion, to-wit:  Whether  the  curators  of  Lincoln  University  may 
legally  pay  tuition  costs  for  negro  students  v/ho  attend  St. 
Louis  University  within  the  State  of  Missouri,  under  the  sta- 
tute authorizing  them  to  pay  such  tuition  costs  for  students 
attending  colleges  and  universities  in  some  other  state  who 
are  taking  a course  of  study  equal  to  a course  of  study  pro- 
vided for  at  the  State  University  of  Missouri  and  which  are 
not  taught  at  Lincoln  University. 

Section  10779,  article  21,  Chapter  72,  R.  S.  Mo.  1939  is 
the  general  statute  of  this  state  on  the  subject  of  the  dis- 
bursement o funds  appronriated  for  tuitions  of  negro  students 
in  colleges  and  universities  outside  of  the  State  of  Missouri, 
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taking  courses  of  study  equal  to  those  taught  at  Missouri 
University  and  not  taught  at  Lincoln  University.  Said  Sec- 
tion is  as  follows: 

"Pending  the  full  development  of  the  Lincoln  Univer- 
sity, the  Board  of  Curators  shall  have  the  authority 
if  and  when  any  qualified  negro  resident  so  requests, 
to  arrange  for  his  at  endance  at  a college  or  uni- 
versity in  some  other  state  to  take  any  course  or 
to  study  any  subjects  provided  for  at  the  State  Un- 
iversity of  Missouri,  and  whloh  are  not  taught  at 
the  Lincoln  University,  and  to  nay  the  reasonable 
tuition  fees  for  such  attendance." 

This  section  as  re-enacted  in  1939  by  the  Legislature  of 
Missouri  with  some  amendatory  language,  is  practioally  the  same 
section  as  Section  9622,  K.  S.  Mo.  1929.  It  was  originally 
enacted  in  1929  (Laws,  1921,  p.  386,  Section  7).  Sinoe  the 
re-enactment  in  1939  of  Section  10779,  there  has  been  four 
appropriation  bills  passed  by  the  Legislature  appropriating 
funds  for  tuition  costs  for  negro  college  students  at  Uni- 
versities outside  the  State.  These  enactments  appear  in  the 
Session  Acts  of  Missouri  as  follows,  at  page  70,  Session  Acts 
of  1941,  page  274,  Session  Acts  of  1941,  page  51,  Session  Acts 
of  1943,  and  page  213,  Session  Acts  of  1943,  all  carrying  the 
same  condition  as  to  the  authority  of  the  Board  of  Curators 
of  Lincoln  University  to  disburse  the  funds  appropriated  os 
is  contained  in  Seotion  10779,  R.  S.  Mb.  1939,  and  in  obedi- 
ence thereto. 

These  four  appropriation  bills  are  respectfully  as  follows: 

Seotion  2 of  House  Bill  17  at  page  70,  Laws  of  1941: 

"Tuition  of  Negro  oollege  students.  There  is  here- 
by appropriated  out  of  the  State  Treasury  for  Linooln 
University,  payable  out  of  the  Ceneral  Revenue  fund 
for  the  period  beginning  January  1,  1941  to  June  30, 

1941,  the  sum  of  Twelve  Thousand  Five  Hundred  Dol- 
lars 12,500.00)  for  the  payment  of  reasonable  tui- 
tion fees  of  Negro  residents  of  the  State  of  Missouri 
at  the  University  of  any  adjacent  State  where  the 
Board  of  Curators  of  Linooln  University  shall  have 
arranged  for  the  attendance  of  such  students  to  take 
any  course  or  to  study  any  subjects  provided  for  at 
the  State  University  of  Missouri,  and  whioh  are  not 
taught  at  Linooln  University." 
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Seotlon  2 of  House  Dill  582  at  page  247,  Laws  of  1941: 

"Tuition  of  Negro  college  students.— There  Is  here- 
by appropriated  out  of  the  State  treasury  for  Linooln 
University,  payable  out  of  the  General  Revenue  fund 
for  the  years  1941  and  1942,  the  sum  of  Forty  Thou- 
sand Dollars  (.40,000.00),  for  the  payment  of  rea- 
sonable tuition  fees  of  Negro  residents  of  the  State 
of  Missouri  at  the  University  of  any  adjacent  State 
where  the  Board  of  Curators  of  Linooln  University 
shall  have  arranged  for  the  attendance  of  such  stu- 
dents to  take  any  course  or  to  study  any  subjects 
provided  for  at  the  State  University  of  Missouri, 
and  which  are  not  taught  at  Linooln  University." 

I 

Seotlon  2 of  Senate  Substitute  for  House  Bill  9,  page  51, 
Laws  of  1943: 

"Tuition  of  Negro  College  students. — There  is  here- 
by appropriated  out  of  the  State  Treasury  for  Linooln 
University,  payable  out  of  .the  General  Revenue  fund 
for  the  period  beginning  January  1,  1943  and  ending 
June  30,  1943,  the  sum  of  Twelve  Thousand  Five  Hun- 
dred Dollars  ($12,500.00),  for  the  payment  of  rea- 
sonable tuition  fees  of  Negro  residents  of  the  State 
of  Missouri  at  the  University  of  any  adjaoent  State 
where  the  Board  of  Ourators  of  Linooln  University 
shall  have  arranged  for  the  attendance  of  suoh  stu- 
dents to  take  any  oourse  or  to  study  any  subjeots 
provided  for  at  the  State  University  of  Missouri, 
and  which  are  not  taught  at  Lincoln  University." 

Seotlon  2 of  House  Bill  417,  page  213,  Laws  of  1943. 

"There  is  hereby  appropriated  out  of  the  State  Trea- 
sury for  Linooln  University,  payable  out  of  the  Gen- 
eral Revenue  fund  for  the  years  1943  and  1944  the 
sum  of  Thirty-Five  Thousand  Dollars  (*35,000.00)  for 
the  payment  of  reasonable  tuition  fees  of  Negro  re- 
sident of  the  State  of  Missouri  at  the  University 
of  any  adjacent  State  where  the  Board  of  Curators 
of  Linooln  University  shall  have  arranged  for  the 
attendance  of  suoh  students  to  take  any  oourse  or 
to  study  any  subjeots  provided  for  at  the  State  Uni- 
versity of  Missouri,  and  whioh  are  not  taught  at 
Lincoln  University." 
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These  appropriations  are  "ear-marked*  as  to  where  and  for 
what  purpose  the  funds  thereby  appropriated  shall  be  disbursed, 
and  employs,  as  will  be  readily  observed,  preoisely  the  same 
words  in  so  doing.  There  is  no  discretion  gives  the  Curators 
of  Lincoln  University  to  disburse  such  funds  in  any  way  or  for 
any  purpose  or  at  any  place  other  than  in  accordance  with  the 
definite  terms  provided  in  such  appropriations,  which  is  that 
such  funds  shall  be  used  "*  * *for  the  payment  of  reasonable 
tuition  fees  of  Negro  residents  of  the  State  of  Missouri  at 
the  University  of  any  adjacent  State  where  the  Board  of  Cura- 
tors of  Lincoln  University  shall  have  arranged  for  the  atten- 
dance of  such  students  to  take  any  course  or  to  study  any  sub- 
jects provided  for  at  the  State  University  of  Missouri,  and 
which  are  not  taught  at  Linooln  University." 

Under  Seetlon  22  of  House  Bill  657  under  the  title  of 
"Money  for  the  support  of  state  government",  page  260,  l.c. 

281,  Laws  of  1943,  is  an  appropriation  bill  appropriating  funds 
"*  *to  pay  the  tuition  of  Negro  students  during  the  biennial 
period  1941-1942'.  This  is  the  only  appropriation  since  the 
re-enactment  of  Seotion  10779,  ArtioleSSi,  page  72,  R.  S.  Mo. 
1939,  speaking  of  any  appropriation  for  tuition  for  negro  stu- 
dents exoept  the  four  appropriation  bills  hereinabove  copied. 
Section  22  of  House  Bill  657,  Laws  of  1943,  page  281  is  as 
follows: 

"There  is  hereby  appropriated  out  of  the  State  Trea- 
sury chargeable  to  the  general  revenue  fund  the  sum 
of  Thirteen  Thousand  Forty-One  Dollars  and  Twenty- 
Two  Cents  (013,041.22)  to  pay  the  tuition  of  Negro 
students  during  the  biennial  period  1941*1942." 

This  section  does  not  refer  in  anyway  to  Linooln  Univer- 
sity, nor  the  authority  of  the  Curators  of  the  institution  to 
take  the  funds  so  appropriated  into  their  custody  or  to  dis- 
burse it  for  any  cause.  For  lack  of  any  direction  by  vrhom  the 
distribution  of  such  funds  shall  be  made,  said  Seotion  22  might 
well  refer  to  the  terms  of  Section  10250  R.  S.  Mo.  1939,  re- 
quiring the  directors  of  oommon  school  districts  in  the  State 
of  Missouri  to  establish  and  maintain  schools  for  colored 
ohildred  in  districts  where  there  are  eight  or  more  oolored 
children  according  to  the  last  enumeration,  or  in  lieu  thereof 
to  pay  transportation  and  tuition  oharges  for  such  students  to 
any  district  in  the  county  wherein  a sohool  is  maintained  for 
colored  children.  Certainly,  there  is  nothing  in  said  Section 
22  to  identify  it  as  in  contemplation  of  the  provisions  of  Sec- 
tion 10779,  supra,  authorizing  the  Curators  of  Lincoln  Univer- 
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sity  to  disburse  funds  for  the  payment  of  tuitions  in  anyother 
states  for  colored  students  who  can  not  get  instruction  in  the 
studies  being  followed  in  this  stute. 

Article  21,  Chapter  72  of  R.  3.  Mo.  1939,  is  amended  in 
many  respects  to  conform  to  the  requirements  of  the  decesion 
of  the  Supreme  Court  of  the  United  States  in  the  case  of  State 
ex.  rel.  Gaines  v.  Canada  et.  el,  305,  U.  S.  337  which  required 
definite  nondiscretionary  laws  for  an  equal  opportunity  for 
the  negro  people  of  Missouri  to  have  training  up  to  the  stan- 
dard furnished  at  the  University  of  Missouri 

Section  10774  of  said  article  und  chapter  fully  complies 
with  this  requirement.  Ponding  such  development  of  Lincoln 
University  to  give  the  colored  people  such  new  schools,  depart- 
ments, or  courses  of  instruction  provided  for  in  said  section 
10774,  Lection  10779  has  provided  for  the  Board  of  Curators  of 
Lincoln  University  to  arrange  for  the  attendance  at  a college 
or  university  in  some  other  state,  outside  the  Stats  of  Mis- 
souri of  qualified  resident  negro  students  of  Missouri,  and 
authorizes  such  curators  to  oay  the  reasonable  tuition  fees 
for  such  attendance  by  such  students.  Manifestivoly,  suoh 
funds  may  only  be  obtained  by  appropriation  from  the  public 
funds  of  the  State  by  legislative  appropriation.  Examples  of 
suoh  appropriations  from  the  general  revenue  of  the  State  have 
been  set  but  heretofore. 

Curators,  regents,  and  other  governing  of floors  of  a state 
oollege  or  university  axe  agents  of  the  State  in  disbursing  money 
of  the  3tate.  Such  funds  are  trust  funds  in  the  hands  of  such 
officials,  and  their  position  is  one  of  fiduciary  relationship 
with  the  State. 

In  the  11  '/orpus  Juris,  pa  e 994,  in  Lections  23  and  24 
the  following  text  law  appears: 

!,The  regents  or  other  governing  officers  of  a state 
university  act  as  a onts  in  behalf  of  the  state  when 
they  enter  into  a contract  involving  the  expenditure 
o'  aoi’ov  of  the  state;  and  their  authority  to  bind 
the  state  is  limited  to  the  amount  of  the  le  isla- 
tlve  ap  ropriatlo.  ^d  for  such  )unose/  ’’ 

‘‘-.Very  employee  of  a university  is  liable  for  the 
misuse  of  moneys  received  by  him  in  his  fiduciary 
capacity;  * * * * * 
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Section  22  on  the  came  cage  of' the  same  work  states: 

'•The  trustees  or  other  governing  body  of  s college 
or  university  any  make  such  contracts  a:;  are  with- 
ii.  the  limits  of  the 
charter  or  statute. 

The  duties  and  res  onsibilitias  of  curators  and  other 
officers  of  colleges  and  universities  in  the  disbursement  of 
appropriations  of  public  funds  is  thus  stated  in  11  Conus 
Juris,  pages  986  and  987,  Section  11B  as  follows: 

"a  propria tions  of  money  in  aid  of  colleges  and  un- 
iv  r:  itlcs  may  be  absolute  and  unconditional.  If, 
however,  condition  is  at  ached  to  an  aonropriation, 
it  must  be  strictly  norforraed  to  entitle  the  insti- 
tution to  t e sum  offer  d.  The  disposition  of  the 
funds  aopropriated  by  congress  for  the  aid  of  colleges 
of  agriculture  md  meohanic  arts  is  left  to  the  dis- 
cretion of  the  states,  subject  only  to  the  limitation 
that  tho  fund  must  be  applied  to  its  intended  pur- 
pose. Under  an  act  making  an  appropriation  to  such 
schools  as  sliall  be  actually  engu  ed  in  a certain 
kind  of  Instruction,  only  such  colleges  may  take  as 
were  in  operation  at  the  time  of  tho  appropriation. 

The  amount  of  such  appropriations,  the  time  and  man- 
ner of  withdrawing  the  same,  whether  on  voucher  or 
otherwise,  tho  particular  >ur  oses  for  which  it  may 
be  used,  the  officer  or  Poard  entitled  to  expend  it, 
the  priority  of  warrants,  and  the  fund  from  which 
the  money  is  to  be  drawn  are  all  controlled  by  the 
terms  of  the  statute."  Citing  St.  ex.  rel.  Houck  v. 
Cordon,  181  S.  W.  32. 

This  was  a case  in  which  the  Supre  ie  Court  of  I’issouri 
held  that  an  appropriation  must  be  disbursed  for  the  parti- 
cular purpose  for  which  it  was  made.  Louis  Houck  was  Presi- 
dent of  the  Soard  o Regents  of  the  State  Porraal  School  at 
Cape  Girardeau,  iiasouri.  John  ’.  Gordon  was  State  Auditor. 
There  hud  been  an  appropriation  bill  passed  by  the  Legisla- 
ture at  its  1915  session,  of  a certain  sura  for  salaries  of  the 
instructors  at  said  normal  school  during  tho  years  1915  and 
191G,  and  to  cover  deficiencies  for  tho  years  1913  and  19^4. 
There  arose  a controversy  over  whether  the  deficiencies  in 
salaries  for  1913  and  1914  should  be  paid  out  of  the  sum  appro- 
priated for  1915  and  1916  for  salaries.  Houck  claimed  such 
deficiencies  should  not  be  so  paid  out  of  that  sum,  but  should 


authority  conferred  on  them  by 
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be  paid  out  of  other  general  revenues  of  the  state.  The  state 
ikUditor  contended  that  such  deficiencies  should  be  paid  out 
of  the  specific  appropriation  made  in  1915.  The  ^resident  of 
the  normal  school  Issued  his  re  ulsition  for  the  pay  lent  of 
tho  1913  and  1914  salary  deficiencies  and  presented  it  to  the 
State  .auditor  with  a demand  that  a warrant  bo  drown  for  the 
amount  named  in  the  requisition.  The  State  uditor  refused 
to  comply.  Mandamus  was  filed  in  the  Supreme  Court  to  com- 
pel coraplionce.  The  Supreme  Court  in  holding  that  suoh  de- 
ficiencies must  be  paid  out  of  the  specific  sum  appropriated 
therefor,  and  none  other,  Jud-'e  oodson  who  deliveried  the 
opinion  of  the  Court,  l.c.  34  said: 

" In  ray  opinion  tho  two  sections  should  be  read 
together,  and  when  so  read  and  construed  they  clearly, 
to  my  ilnd,  mean  that  uny  and  all  deficioncles  that 
may  have  existed  in  any  and  all  of  the  matters  enum- 
erated in  said  seotion  4 vere  to  be  paid  out  of  the 
specific  appropriations  made  therefor,  respectively. 
i‘or  instance:  If  there  existed  a deficiency  on  the 
salary  account,  then  that  deficiency  should  be  paid 
out  of  the  > 175,000,  appropriated  for  salaries;  or, 
should  the  deficiency  exist  on  account  of  the  library, 
then  the  deficiency  should  be  paid  out  of  the  3,000 
appropriated  for  that  nurpoae,  and  so  on  to  tho  end 
of  the  list." 

In  the  case  of  State  v.  feather  ’ y,  1&9  S.  . (ad),  887 
the  supreme  Court  of  Missouri  held  that  public  funds  disbursed 
by  one  public  offioiul  from  a fund  for  whioh  there  was  no  spe- 
cific appropriation  to  another  public  official  could  be  recov- 
ered by  the  State  from  the  person  to  whom  the  poney  was  paid. 
This  was  a case  where  V.eathorby,  who  had  been  un  Assistant  At- 
torney General  of  liasouri,  wus,  by  the  consent  of  the  then 
Covernor  in  1930,  employed  by  the  Superintendent  of  the  In- 
surance Depart  lent  as  special  counsel  for  that  department  "to 
inforce  the  insurance  laws  of  the  State".  There  was  a contract 
between  the  thsn  attorney  General,  the  Superintendent  of  In- 
surance, and  the  defendant  '.’oatherby  that  the  defendant  should 
so  act  as  special  counsel  for  the  Insurance  Department  and  that 
he  should  be  paid  out  of  appropriations  made  by  the  General 

e ably,  and  available  for  suoh  purpose.  The  defendant  assumed 
is  duties  and  performed  many  services.  He  was  paid  out  of  ap- 
propriations for  both  the  Insurance  department  and  the  legal 
department.  Tho  controversy  arose  over  that  fact.  Tho  State 
olnlmed  thut  , ’oatherby  should  have  been_paid  oololy  out  of  the 
appropriations  made  by  the  Legislature  for  the  Insurance  Depart- 
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ment,  and  that  the  payments  made  out  of  the  legal  department 
wore  unauthorized  and  unlawful.  This  was  the  issue  in  the  case. 
The  Supreme  Court  in  holding  that  the  Payments  to  the  defendant 
out  of  the  appropriation  made  for  the  legal  department  was  un- 
lawful and  could  be  recovered  by  the  State,  on  the  ground  that 
employees  of  the  insurance  department  must  be  paid  strictly  out 
of  the  appropriations  for  that  denartment,  l.c.890,  said: 

'These  appropriation  acts  ovidence  a dear  legisla- 
tive intent  that  the  salaries,  fees  and  expenses 
arising  out  of  appointments  issuing  from  the  Insur- 
ance Department  were  to  be  chargeable  against  the 
Insurance  De  >art  aent  fund  in  so  far  as  therein  pro- 
vided; whereas  those  arising  out  of  appointments 
under  the  Legal  Department  were  to  be  paid  out  of 
the  State  revenues.  ’ hile  the  General  Assembly  was 
vested  with  authority  to  ohange  the  fund  chargeable 
with  the  nayment  of  the  controverted  items,  it  did 
not  see  fit  so  to  do.  It  follows  that  payments  to 
one  holding  an  appoin  ive  position  under  Sec.  5678, 
supra,  as  'counsel*  out  of  State  revenue  appropria- 
ted for  the  support  of  the  Legal  Department  were 
without  legislative  sanction  and  unlawful.  This 
is  in  conformity  v/ith  the  constitutional  mandate 
found  in  Sec.  19  of  Aft*  10. " 

The  case  of  Lamar  Township  v.  City  of  Lamar,  261  Mo.  171 
was  a case  where,  under  an  assessment  for  road  and  bridge  pur- 
poses in  a township  in  a county  under  township  organization, 
taxes  collected  within  the  City  of  Lamar  were  paid  to  the  oity 
of  Lam>  r under  the  fclief  that  the  city  was  entitled  t a them. 

The  township  sued  to  recover  this  money  from  the  City  of  La- 
mar. rT,he  Supreme  Court  of  Missouri  in  holding  that  Lamar  Town- 
ship could  recover  such  funds  paid  under  the  State  of  Missouri 
to  the  City  of  Lamar  l.c.  180  said: 

"II.  Do  these  taxes  levied  and  collected  by  Lamar 
township,  from  the  citizens  living  within  the  corpor- 
ate limits  of  tlie  city,  belong  to  the  plaintiff  tov/n- 
ship  or  defendant  oity?  That  it  would  seem  fair  for 
the  oity  of  Lamar  to  have  them,  all  lust  admit.  It 
is  so  recognized  by  our  Le  islature,  os  shown  by  their 
repeated  efforts  to  pass  and  in  passing  such  law. 

To  whom  public  funds  belong  and  the  disposition  that 
can  lawfully  be  made  of  the,  depends  upon  the  law 
and  not  upon  sentiment  or  anyone's  idea  of  fairness. 

So  it  becomes  the  court's  duty  to  be  governed  by  the 
law  and  not  by  personal  preferonce  of  the  individual 
who  discharges  the  judicial  function." 
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Again  the  Court  In  the  same  oase  l.o.  183  said: 


"The  tuxes  collected  end  paid  Into  the  city  treasury 
by  the  township  collector  and  ex-offlolo  collector 
were  so  paid  because  these  officers  understood  and 
believed  It  was  their  duty,  under  the  law,  as  was 
generally  understood  by  the  officers  of  both  plain- 
tiff and  defendant,  so  that  if  the  oourt  is  right 
88  to  its  construction  of  the  law,  these  naymonts 
were  made  under  a mistake  of  law.  ***%♦*„ 


This  ooinlon  l.o.  187  quoting  Cyc  further  states: 

** Although  there  are  oases  holding  the  contrary,  the 
better  rule  seems  to  be  that  payments  by  a public 
officer  by  mistake  of  law,  especial!  when  mad a to 
another  officer,  may  be  recovered  back.*1'  " 

The  Court  l.o.  190,  also  on  this  point  quoted  Morrow  v. 
Surber,  97  Mo,  155,  as  follows: 

"*Suoh  a mist  ke  as  is  here  described  furnishes  ground 
for  recovery  of  the  money  in  this  action.  The  plain- 
tiff is  the  oustodian  of  the  county  funds  and  sues 
here  in  his  official  capacity.  He  is  agent  of  the 
county  for  the  purposes  defined  by  law,  and  the  pub- 
lic is  bound  to  take  notice  of  the  limitations  of 
his  agency.  He  cannot  give  away  county  funds  or  dis- 
burse them  oontrary  to  law.  Any  suoh  disbursement 
is  entirely  invalid.*  *********  * * * * *" 


The  courts  of  Missouri  have  thus  uniformily  held  that  an 
appropriation  of  public  funds  must  be  disbursed  in  the  precise 
manner  designated  in  the  act  of  appropriation. 


CONCLUSION 

Having  in  mind  the  facts  as  stated  in  the  request  of  the 
President  of  Lincoln  University,  and  following  the  law  as  an- 
nounced by  the  Supreme  Court  of  Missouri  and  referring  also 
to  the  text  writers  on  the  question,  it  is  the  opinion  of  this 
department  that  the  Curators  of  Lincoln  University  are  not 
authorized  by  law  to  pay,  and  may  not  lawfully  pay  tuition 
costs  for  negro  students  attending  St.  Louis  University  in  the 
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State  of  Missouri,  under  a Statute  Seotion  10779,  supra,  which 
only  authorizes  said  Curators  be  ay  the  tuition  costs  of  ne- 
gro students,  resident  of  Missouri,  who  may  take  courses  of 
study  it  a college  or  university  in  some  other  state  equal  to 
courses  provided  for  at  Missouri  University,  and  which  are  not 
taught  at  Lincoln  University.  The  only  recourse  left  would 
be  to  procure  relief  from  the  Legislature  permitting  such  Cur- 
ators to  use  such  appropriations  for  tuition  for  students  in 
the  State  of  iiisaouri  who  could  obtain  the  same  instruction 
at  St.  Louis  University  us  i3  provided  for  at  Missouri  Univer- 
sity tut  not  taught  at  Lincoln  University. 

. Rospoctfully  submitted, 


G ,0RGM  R.  CKO  LMY 

Assistant  Attorney  General 

APPROVED: 


ftc-Y  KokMKIgK  ’ ' 

Attorney  General 


TAXATION: 


Distribution  of  surplus  from  gen  ^*tl  tax 
sale  after  payment  of  taxes,  penalties, 
interest  and  costs. 


January  €,  1944 


Honorable  Eldred  Seneker 
Proseouting  Attorney 
kit.  Vernon,  Missouri 

Dear  Mr.  Seneker i 

m 

This  is  an  acknowledgment  of  your  letter  addressed 
to  the  General,  requesting  an  opinion  relating  to  the  Jones 
Munger  Law,  which  is  as  follows: 

"Messrs.  A,B  and  C were  the  owners  of  an 
undivided  one  third  interest  each  in  certain 
real  estate  situate  in  Lawrence  County,  Missouri. 

"On  the  7th  day  of  November,  1941  this  real 
estate  was  sold  at  a tax  sale  and  Mr.  D. 
became  the  purchaser  at  the  price  of  £150.00 
and  received  a Tax  Sale  Certificate  of  Purchase 
for  same. 

"After  the  delinquent  taxes  and  expenses  of 
sale  were  deducted  from  the  £160.00  there  was 
*81.56  left. 

"On  the  9th  day  of  March  1942  A and  B Convey- 
ed by  <4ult  Claim  Deed,  all  right,  title  and 
interest  they  had  in  the  real  estate,  to  D 
for  the  sum  of  VS5*00  each. 

"Mr.  D is  now  demanding  from  the  County  Court 
the  interest  of  A and  B in  the  $>81.56  balance. 

"it  appears  to  me  that  the  only  interest  A and 
B had  to  convey  to  D would  be  the  right  of  re- 
demption and  that  D is  not  entitled  to  any 
interest  in  the  *81,56  but  that  A and  B should 
receive  their  respective  share  of  it." 

Section  11132,  K.  S.  Mo.,  1939,  is  in  part  as 
follows : 


0 
, T' 
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"Where  such  sale  Is  made,  the  purchaser 
at  such  sale  shall  immediately  pay  the 
amount  of  his  bid  to  the  collector,  who 
shall  pay  the  surplus,  if  any,  to  the 
person  entitled  thereto;  or  if  he  has 
doubt,  or  a dispute  arises  as  to  the 
proper  person,  the  same  shall  be  paid 
into  the  county  treasury  to  be  held  for 
the  use  and  benefit  of  the  person  en- 
titled thereto,*-"*" 

The  rights  of  a purchaser  under  a quitclaim  deed 
are  stated  in  the  case  of  Starr  v.  Barts,  219  Mo,  47,  59, 
in  the  following  language  * 

"■iHHtlt  is  the  law  of  this  State  that  a 
purchaser  for  value  under  a quitclaim 
deed  acquires  whatever  title  the  grantor 
had  at  the  time  of  the  delivery  of  the 
deed.  (Y/ilson  v.  Albert,  89  Mo.  537; 

McAnaw  v.  Tiffin,  143  Mo.  667.)  We  have 
also  held  that  a purchaser  for  value 
under  a quitclaim  deed  is  under  the  pro- 
tection of  our  registry  act  and  that  his 
title,  so  acquired,  is  good  against  a 
prior  unrecorded  deed  of  which  he  had  no 
actual  notice.  (Fox  v.  Hall,  74  Mo.  315; 

Boogher  v.  Beece,  75  Mo.  383;  Willingham 
v.  Hardin,  75  Mo.  429)  But  that  is  the 
extent  to  which  our  law  has  gone  in  up- 
holding the  title  under  a quitclaim  deed.***" 

The  office  of  a quitclaim  deed  is  defined  in  26  C.J. 
S.,  page  181,  Section  8,  as  follows: 

"A  quitclaim  deed  is  one  which  purports 
to  convey,  and  is  understood  to  convey, 
nothing  more  than  the  interest  or  estate 
in  the  property  described  of  which  the 
grantor  is  seized  or  possessed,  if  any, 
at  the  time,  rather  than  the  property 
itself.***" 

Therefore,  under  the  statement  of  facts  in  your 
inquiry,  there  being  no  other  lien  against  the  property 
sold  under  the  general  tax  lien  at  the  time  of  such  sale. 
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the  surplus,  by  virtue  of  Section  11132  supra,  belonged 
to  the  owners  at  the  time  of  Its  accrual.  Therefore  the 
sole  question  is  whether  the  owners  conveyed  their  interest 
in  and  to  the  surplus  by  expression  or  implication  in  a 
subsequent  contract— the  quitclaim  deed. 

Under  the  above  quoted  rule  a quitclaim  deed  conveys 
nothing  more  than  the  interest  or  estate  in  the  property 
described,  owned  at  the  time  of  such  conveyance. 

In  the  case  of  Bray  v.  Conrad,  101  Mo.  331,  "the 
only  question  in  the  case  is  as  to  the  construction  of 
her  deed,  she  insisting  that  by  it  she  only  released  the 
land  from  her  trust  debt,  and  the  defendant  contending 
that  by  it  she  conveyed  her  dower  interest  as  well".  There 
the  court  at  1.  c.  336  held: 

"-H-r-fc-ahe  releases  the  land  from  the  debt  to 
the  extent  of  all  the  interest  in  the  land 
that  was  pledged  for  its  payment  that  she 
had  power  to  release,  is  a consistent  read- 
ing upon  the  face  of  the  whole  instrument, 
and  this  included  her  dower  interest.  To 
this  extent  only  can  the  grant,  which  is 
broad  enough  in  its  terms  to  convey  any  and 
every  interest  she  may  have  had  in  the  pre- 
mises, be  limited  by  the  language  of  the 
recitals.  That  she  could  have  limited  her 
release  to  the  interest  of  her  deceased 
husband,  upon  which  she  acquired  a lien  by 
her  purchase  of  the  mortgage  debt  is  beyond 
question,  but-  she  did  not  do  so.  And  there 
is  nothing  in  the  recitals,  or  in  the  situ- 
ation of  the  parties,  their  relation  to,  or 
the  circumstances  attendant  upon,  the  trans- 
action which  would  warrant  the  court  in 
excluding  her  dower  interest  from  the  terms 
of  the  release  when  she  did  not  choose  to  do 
so,  the  rule  being  that  a deed  will  be  construed 
to  convey  whatever  interest  or  estate  the 
grantor  may  have  in  land  at  the  time  of  its 
execution,  unless  the  deed  shows  the  grantor's 
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Intention  was  to  pass  a less  estate  or 
Interest.  2 Devlin  on  Deeds,  849. 

"A  quitclaim  deed  contain s operative  words 
of  conveyance.  Wilson  V.  Albert.  89  mo.  537, 

And,  if  by  terms  o/  her  deed  she  has  left  a 
doubt  upon  its  face  as  to  what  were  her  in- 
tentions, the  difficulty  is  one  of  her  own 
creation,  and  the  benefit  of  the  doubt  ought 
to  be  given  to  the  grantee.***"  (Underscoring 
ours. ) 

The  dower  interest  involved  in  the  above  decision 
was  a dower  Interest  in  realty  - not  personalty  - and 
was  therefore  conveyed  because  not  reserved  in  the  quit- 
claim deed.  However,  such  deed  only  purporting  to  convey 
or  release  an  interest  in  realty  would  not  convey  personal- 
ty, absent  a description  of  such  personalty  in  such  instru- 
ment. 


The  case  of  Holly  v.  Rolwing,  230  ho.  App.  33,  ad- 
judicated a surplus,  arising  from  a general  tax  sale,  under 
a statute  heretofore  repealed,  but  similar  to  the  above 
quoted  statute.  The  court  there  held  that  such  surplus 
belonged  to  the  owner  as  against  a levee  district,  holding 
a Junior  lien,  which  had  been  made  a party  to  the  suit.  If 
the  court  nad  considered  such  tax  surplus  as  having  the 
status  of  realty  - as  contended  by  appellants  - another 
conclusion  may  have  been  reached. 

However,  absent  any  question  of  a prior  right  or 
lien  - such  not  being  shown  by  the  statement  of  facts  in 
your  opinion  request  - the  tax  surplus  in  this  case  was 
certainly  personalty  and,  as  such,  became  the  property 
and  was  available  to  the  owners  upon  accrual.  Mo  words 
are  mentioned  in  such  reported  quitclaim  deed  showing  . 
an  intent  by  grantors  to  divest  themselves  of  their 
Interest  in  such  surplus. 


Therefore,  it  is  the  opinion  of  this  department  that 
the  co-owners,  mentioned  in  the  inquiry,  are  entitled  to 
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the'r  pro  rata  share  in  and  to  tire  surplus  arising 
from  the  tax  sale. 


Respectfully  submitted. 


s.  v.  MEriTrs 

Assistant  Attorney  General 


SVMtEH 


APPROVED: 


ROY  MoklTTRICK 
Attorney  General 


RECORDER  OF  DEEDS  ) A Recorder  may  refuse  t^record  a pr sported  Bill  of  Sale 
BILLS  OF  SALE  ) unless  it  is ' acknowledg/In  compliance  with  Section  3416, 

R.  S.  Mo.  and  if  attempted  to  be  recorded  by  proof,  then 
Sections  3418,  3419  and  3420,  R.  S.  Mo.  1939,  must  be 
complied  with. 


February  24,  1944 


Honorable  Oliver  Sentl 
Associate  City  Counselor 
The  City  of  St.  Louis 
St,  Louis,  Missouri 


FILED 


Dear  Mr.  Sentl: 

« « • 

We  are  In  reoelpt  of  your  request  for  an  opinion 
under  date  of  February  7,  1944,  whioh  reads  as  follows: 

"An  Instrument,  a photostatlo  oopy  of  which 
Is  enolosed,  was  submitted  to  the  Recorder 
of  Deeds  with  a written  demand  that  It  be 
reoorded.  The  Instrument  which  Imposes  ob- 
ligations, both  on  the  grantee  and  the  grantor, 
Is  not  signed  by  the  grantee  and  the  signature 
of  the  grantor.  Instead  of  being  acknowledged, 
Is  merely  certified  to  by  a notary  publlo. 


"The  Recorder  submitted  an  Inquiry  to  this 
Department  as  to  whether  the  law  requires  her 
to  record  the  instrument.  She  was  Informed  * 
that  after  an  examination  of  the  euthorlties, 

It  was  our  offhand  opinion  (1)  that  the  law 
Imposed  no  obligation  upon  her  to  reoord  the 
instrument;  and  (2)  that  if  she  did.  It  would 
give  no  oonstruotlve  notioe  to  subsequent  pur- 
chasers and  would  not  subject  her  to  any  liabil- 
ity. As  the  Keoorder  of  Deeds  Is  a State  of- 
ficer we  told  her  that  she  ought  to  aot  on  the 
advice  of  the  Attorney  General, 


"Will  you  advise  this  Department  if  the  instru- 
ment Is  a proper  one  to  reoord  so  tnet  we  oan 
advise  her  accordingly. 

"Thanking  you  In  advance,  I am," 

The  instrument  reads  as  follows: 


"Bill  of  Sals. 


"KNOW  ALL  MAN  33f  ,T’HEST  PRESENTS, 


"That  Raymond  T«  Hayes  of  the  City  of  Saint  Louis, 
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State  of  Mis sour' , for  and  In  Consideration 
of  the  Sum  of  Two  Thousand  Dollars  (.£2,000.00), 
to  be  paid  as  hereinafter  stipulated,  the  receipt 
of  Five  Hundred  Dollars  ($500. 00)  of  said  amount 
is  hereby  acknowledged,  has  bi  rgained,  sold,  and 
delivered,  and  by  these  presents  does  sell,  bar- 
gain and  deliver  unto  Moses  V.  Wiley  and  Hortense 
Wiley,  all  of  the  following  oods,  chattels  and 
property,  to  wit: 

"One  (1)  Mercury  Cleaning  Machine 
One  (1)  Three  Horse  Power  Boiler 
One  (1)  Steam  Iron 
One  (1)  Sewing  Machine 

Three  (3)  Fluorescent  Lights  four  feet  long 
Six  (6)  Light  Bulbs 

All  Cleaning  Supplies  and  Fluids  and  Materials 
All  Counter  Supplies  such  as  tags,  brushes,  etc. 
All  Steam  Pipes,  Racks,  Check  and  Shut  Off  Valve 
All  Electric  Wiring  Boxes  and  Switches" 

"To  HAVE  AND  TO  HOLD  THE  SAID  GOODS  And  Chattels 
and  Property  unto  the  said  Moses  Wiley  and  Hor tense 
Wiley,  their  heirs  and  assigns,  administrators  and 
executors  forever. 

"And  the  said  Raymond  T.  Hayes  does  vouch  himself 
to  be  the  true  and  lawful  owner  of  the  said  goods, 
chattels  and  property  and  that  he  has  full  power  to 
sell  and  dispose  of  said  property  in  the  manner  as 
aforesaid.  And  he  does  for  his  heirs,  executors, 
administrators  and  assigns  covenant  and  agroe  to 
and  with  the  said  Moses  Wiley  and  Hortense  Wiley  to 
warrant  and  defend  the  said  goods,  chattels  and 
property  against  all  the  lawful  claims  and  demands 
of  any  and  all  persons. 

"It  Is  further  agreed  by  and  between  the  Said 
Raymond  T.  Hayes  and  Moses  V.  Wiley  and  Hortense 
Wiley  that  the  delivery  of  said  Articles,  Goods, 
Chattels,  and  Property  shall  be  made  on  or  before 
February  6,  1944 j that  on  or  before  that  time  Moses 
V.  Wiley  and  Hortense  Wiley  agree  to  have  paid  the 
Sum  of  One  Thousand  Dollars  (^1,000.00) j that  the 
other  One  Thousand  Dollars  (£1,000.00)  plus  Interest 
of  $116.00  will  be  paid  In  24  equal  Monthly  Install- 
ments, evidenced  by  Promissory  Notes  and  secured  by 
a Chattel  Mortgage. 

"IN  WITNESS  WHEREOF,  all  of  the  parties  have  here- 
unto set  their  hands  this  19th  day  of  January 

1944.  
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"WITNESSES : 

R.  L.  Witherspoon  Raymond  1',  Hayes 


Subscribed  and  sworn  to  before  me  this  19th  dsy 
of  Jaiuary,  1944. 

(Notary  Public  Seal)  Robert  L.  Witherspoon 

iML'AW ' PUbE’M 

My  Coma.  Lxp.  2-11-1947" 

Vi/e  wish  to  first  oall  attention  to  Seotion  13161,  R.  S. 

Mo.  1939,  which  reads  In  part  as  follows: 

"It  shall  be  the  duty  of  recorders  to  record: 

FItb t , all  deeds,  moi-tgages,  conveyances,  deeds 
of  trust,  bonds,  covenants,  defeasances,  or  other 
instruments  of  writing,  of  or  concerning  any  lands 
and  tenements,  or  goods  and  chattels,  which  shall 
be  proved  or  acknowledged  according  to  law,  and 
authorized  to  be  recorded  in  their  offices;  a ■»" 

It  will  be  noted  from  the  reading  of  the  above  quoted  portion 
of  the  Section,  that  the  law  requires  that  before  a recorder 
shall  receive  an  instrument  for  recording  that  such  instru- 
ment must  either  be  proved  or  acknowledged  according  to  law. 
With  this  duty  in  mind,  we  make  the  observation  that  the  in- 
strument attached  to  the  opinion  request,  designated  as  "Bill 
of  Sale"  contains  in  part  the  following: 

"IN  YiITNESS  WHEREOF,  all  of  the  parties  have 
hereunto  set  their  hands  this  19th  day  of 
January,  1944. 

VI  TNESSE3 : 

n,  L.  V.  1 the r spoon  Raymond  I,  Hayes 

Subscribed  and  sworn  to  before  me  tills  19th  day 
of  January,  1944. 

(Notary  Public  Seal)  Robert  L.  Wither sooon 

NOTARY  PUBLIC 


My  Comra.  Exp.  2-11-1947 

It  will  be  noted  from  the  reading  of  the  above  portion  that 
the  signature  of  R^mond  T.  Hayes  is  witnessed  by  h.  L. 
Witherspoon,  and  also  the  notation  "Subscribed  and  sworn  to 
before  me  this  19th  day  of  January,  1944"  and  signed  by  Robert 
L.  ltherspoon.  Notary  Public,  whom,  we  presume.  Is  the  same 
person  as  the  R,  L.  Witherspoon  who  witnessed  the  signature. 
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Section  3408  R.  S.  14o.  1939,  provides  as  follows: 

"The  proof  or  acknowledgment  of  every 
conveyance  or  instrument  in  writing 
affecting  real  estate  in  law  or  equity, 
including  deeds  of  married  women,  shall 
be  taken  by  some  one  of  the  following 
courts  or  officers:  First,  if  acknowl- 
edged or  proved  within  this  state,  by 
some  court  having  a seal,  or  some  judge, 
justice  or  clerk  thereof,  notary  public, 
or  some  Justice  of  the  peace  of  the  county 
in  which  the  real  estate  conveyed  or  af- 
fected is  situated;  second,  if  acknowledged 
or  proved  without  this  state,  and  within  the 
United  States,  by  any  notary  public  or  by 
any  court  of  the  United  States,  or  of  any 
state  or  territory,  having  a seal,  or  the 
clerk  of  any  such  court,  or  any  commiss loner 
appointed  by  the  governor  of  this  state  to 
take  the  acknowledgment  of  deeds;  third,  if 
acknowledged  or  proved  without  the  United 
States,  by  any  court  of  any  state,  kingdom 
or  empire  having  a seal,  or  the  mayor  or 
chief  officer  of  any  city  or  town  having 
an  official  seal,  or  by  any  minister  or 
consular  officer  of  the  United  States,  or 
notary  publio  having  a seal." 

Section  3416  H.  S.  Mo.  1939,  provides  in  part  as  follows: 

"The  certificate  of  acknowledgment  shall  state 
the  act  of  acknowledgnent,  and  that  the  person 
making  the  same  was  personally  known  to  at 
least  one  judge  of  the  court,  or  to  the  officer 
granting  the  certificate,  to  be  the  person  whose 
name  is  subscribed  to  the  instrument  as  a party 
thereto,  or  was  proved  to  be  such  by  at  least 
two  witnesses,  whose  names  and  places  of  resi- 
dence shall  be  inserted  in  the  certificate; 
and  the  following  forms  of  acknowledgment  may 
be  used  in  the  case  of  conveyances  or  other 
written  instruments  affecting  real  estate;  and 
any  acknowledgment  so  taken  and  certified  shall  be 
sufficient  to  satisfy  all  requirements  of  law 
relating  to  the  execution  or  recording  of  such 
instruments: 

(Begin  in  all  cases  by  a caption,  specifying  the 
state  and  place  where  the  acknowledgment  is  taken. ) 
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"1.  In  case  of  natural  persons  acting 
In  their  own  right: 

"On  this  day  of  , 19  , before 

roe  personally  appeared';.  3 (or  A B and  CD), 
to  me  known  to  be  the  person  (or  persons) 
described  in  and  who  executed  the  foregoing 
instrument,  and  acknowledged  that  he  (or  they) 
exeouted  the  same  as  his  (or  their)  free  act 
and  deed*" 

"2.  * 

VJe  do  not  quote  the  remaining  portion  of  the  section  for 
the  reason  that  it  is  lengthy,  and  we  do  not  think  appli- 
cable to  the  situation  confronting  us.  It  will  be  noted 
from  the  reading  of  Sections  3408  and  3416,  Supra,  that 
through  the  use  of  the  words  "Subscribed  and  sworn  to 
before  me  this  19th  day  of  January,  1944"  can  certainly 
not  be  8 aid  to  be  an  acknowledgment,  and  does  not  meet  the 
requirements  of  the  statutes  for  the  following  reasons: 

1)  Does  not  contain  the  caption  and  resi- 
dence thereof  as  is  provided  in  Section 
3416,  Supra. 

2)  It  does  not  state  the  act  of  acknowledgment. 

3)  That  the  person  making  the  same,  namely; 
Raymond  T.  Hayes,  was  personally  known  to 
the  Notary  Public,  Robert  L.  V.ltherspoon, 
or  that  he  personally  appeared  before  the 
Notary  Public.  However,  the  instrument 
shows  that  it  was  witnessed  by  R.  L. 
Witherspoon,  aid  from  this  we  presume  that 
Raymond  T.  Hayes  did  personally  appear,  and 
further,  it  does  not  appear  that  almond  T. 
Keyes  was  personally  known  to  the  Notary 
Public,  and  due  to  the  fact  that  the  statute 
with  particularity  sets  out  what  the  re- 
quirements are,  and  what  must  be  stated  in 
order  to  constitute  an  acknowledgment  by  a 
natural  person  acting  in  his  own  right  and 
the  absolute  failure  of  the  instrument  des- 
ignated as  a Bill  of  Sale,  to  in  anywise 
meet  this  requirement,  we  must  conclude  that 
the  words  "subscribed  and  sworn  to  before  me 
this  19th  day  of  January,  1944"  does  not  con- 
stitute an  acknowledgment  of  the  instrument. 
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It  is  our  thought  that  through  the  use  of  the  worda  "which 
shall  be  proved  or  acknowledged  according  to  law,"  used  In 
Section  13161,  Supra,  that  Sections  3408  and  3416,  Supra, 
are  controlling  as  to  what  Is  necessary  to  be  contained  In 
an  acknowledgment  In  all  Instruments  described  In  Section 
13161.  For  the  reasons  stated  heretofore,  it  Is  our  opinion 
that  the  proported  Bill  of  Sale  Is  not  acknowledged  accord- 
ing to  law,  being  not  in  compliance  with  Section  3416,  Supra. 

Now  turning  to  the  question  of  whether  or  not  suoh 
instrument  is  proved  within  the  meaning  of  Section  13161,  Supra. 
At  the  outset  we  wish  to  call  attention  to  Section  3486,  H.S. 

Ho.  1939,  wkleh  reads  in  part  as  follows: 

"No  mortgage  or  deed  of  trust  of  personal 
property  hereafter  made  shall  be  valid 
agxinst  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mort- 
gaged or  trust  property  be  delivered  to 
and  retained  by  the  mortgagee  or  trustee 
or  oestul  qua  trust,  or  unless  the  mort- 
gage or  deed  of  trust  be  acknowledged  or 
proved  and  recorded  in  the  county  in  which 
the  mortgagor  or  grantor  resides,  in  suoh 
manner  as  conveyances  of  land  are  by  law 
directed  to  be  acknowledged  or  proved  and 
recorded,  » * *" 


It  is  our  view  that  in  absence  of  a specific  statute 
governing  Hills  of  Sale  that  the  words  "which  shall  be 
proved  or  acknowledged  according  to  law"  contained  in 
Section  13161,  as  well  as  the  wording  of  the  portion  of 
Seotion  3486,  Supra,  places  the  burden  upon  a person  who 
intends  to  rely  upon  proving  an  instrument  instead  of  having 
the  same  acknowledged.  He  must  resort  to  other  sections  of 
the  statute  wherein  such  tern  namely,  "which  shall  be  proved" 
as  contained  in  Section  13161,  Supra,  is  found.  Therefore, 
resorting  to  the  sections  of  the  statute  we  call  attention 
to  Sections  3418,  3419  and  3420,  where  the  method  of  making 
proof  is  set  forth  and  such  sections  read  as  follows: 

Section  3418.  "No  proof  by  a subscribing  wit- 
ness shall  be  taken,  unless  such  witness  shall 
be  personally  known  to  at  least  one  Judge  of  the 
court,  or  to  the  officer  taking  the  proof,  to  be 
the  person  whose  name  is  subscribed  to  the  in- 
strument as  a witness  thereto,  or  shall  be  proved 
to  be  such  by  at  least  two  credible  witnesses." 
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Section  3419.  "No  certificate  of  suoh  proof 
shall  be  granted,  unless  such  subscribing 
witness  shall  prove  that  the  person  whose 
name  is  subscribed  thereto  as  a party  is  the 
person  who  executed  the  same)  that  such 
person  executed  the  Instrument,  and  that 
suoh  witness  subscribed  his  name  as  a wit- 
ness thereof." 

Section  5420.  "The  certificate  of  such 
proof  shall  set  forth  the  following  matters) 

First,  the  fact  that  suoh  subscribing  wit- 
ness was  personally  known  to  at  least  one 
Jddge  of  the  oourt,  or  to  the  officer  grant- 
ing the  certificate,  to  be  the  person  whose 
name  is  subscribed  to  such  instrument  as  a 
witness  thereto,  or  was  proved  to  be  suoh  by 
at  least  two  witnesses,  whose  names  and  places 
of  residence  shall  be  inserted  in  the  cer- 
tificate) second,  the  proof  given  by  suoh 
witnesses  of  the  execution  of  such  instru- 
ment, and  of  the  facts  that  the  person  whose 
name  is  subscribed  to  such  instrument  as 
party  thereto  is  the  person  who  executed 
the  same,  and  that  such  witness  subscribed 
his  name  to  such  instrument  as  a witness 
thereof," 

he  wish  to  point  out  that  when  we  apply  Sections  3418,  3419 
and  3420,  Supra,  to  the  statement  of  a Notary  Public  which 
pears  at  the  bottom  of  the  Bill  of  Sale,  we  must  conclude 
1)  that  there  was  no  intention  on  the  part  of  either  the 
Notary  Public  or  the  person  who  executed  the  Bill  of  Sale 
to  resort  to  proving  the  instrument,  as  that  term  is  used 
in  Section  13161,  Supra,  as  distinguished  from  acknowledging 
the  instrument.  2)  the  Notary  Publio  does  not  state  that 
the  subscribing  witness  was  either  himself  or  was  personally 
known  to  him.  3)  it  was  not  witnessed  by  two  persons  as  is 
provided  by  Section  3420,  neither  does  the  place  of  their 
residence  appear.  4)  no  proof  was  given  of  the  execution  of 
the  instrument  as  is  provided  in  said  section.  5)  that  the 
person  who  subscribed  his  name  is  the  person  who  executed  the 
same.  Therefore,  we  must  conclude  that  the  recorder  may  re- 
fuse to  record  the  proported  Bill  of  Sale  on  the  second 
ground  that  it  is  not  proved  within  the  meaning  of  Section 
13161,  Supra. 

These  sections,  however,  as  well  as  Section  3416,  are  con- 
tained in  Article  1,  Chapter  23,  R.S.  Mo.  1939. 
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We  have  dispensed  with  the  necessity  of  quoting  cases 
for  the  reason  that  it  Is  our  view  that  the  statutes  have 
so  well  defined  the  term  "acknowledged  and  proved"  and 
the  requirements  under  each  definition.  Y.e  therefore,  con- 
clude that  because  of  the  fact  thut  the  instrument  fails 
to  meet  trie  requirements  of  the  statutes  that  there  is  no 
duty  upon  tire  recorder  to  aocept  the  Instrument  for  the 
purposes  of  recording  same.  Y.e  note  in  ./our  opinion  request 
that  you  make  observation  as  to  the  contents  in  the  body  of 
the  instrument.  In  view  of  what  we  have  heretofore  said  we 
do  not  consider  it  necessary  that  we  go  into  the  contents 
of  the  body  of  tire  instrument.  By  way  of  refez'enoe  v/e  call 
attention  to  the  case  of  Y.eyrauch  v.  Johnson,  208  N.V..  706, 
708,  paz's.  5,  6,  whez*eln  the  court  said: 

"We  may  obsezve  that  the  county  reooz-der 
is  lurgely  a ministerial  officer.  It  is 
a matter  of  common  knowledge  thut  many 
instruments  that  are  technically  defective  are 
z*ecorded,  and  tire  record  of  such  Instruments 
may  be  sufficient  to  impart  constructive 
notice.  There  seems  to  be  no  provision  in 
the  statute  which  clothes  the  county  record- 
er with  the  Judicial  power  to  detezmiine  the 
legal  validity  and  effect  of  every  Instru- 
rent  tendered  to  him  for  record,  or  the  ef- 
fect of  such  recoi*ding,  He  cannot  arbitrarily 
refuse  to  record  instruments  which  are  in 
proper  form  and  eligible  to  reooz-d,  under 
our  recording  actB,  where  a reasonable  re- 
quest for  recording  is  made  and  the  fee  is 
duly  tendered. 

"V7e  find  no  error  in  the  record  applealed 
from,  and  It  must  be,  and  is,  affirmed." 

Also  in  the  cose  of  People  v«  Fromme,  54  N.  Y. 
Supplement,  835,  834,  the  court  said: 

*As  has  already  been  decided  by 
the  court  of  appeals  of  this  state  in 
regard  to  provisions  of  the  previous 
revenue  law,  the  congress  of  the 
United  States  caiznot  control  the  rules 
of  evidence  in  oourts  of  this  state, 
nor  the  legality  of  contracts  made, 
executed,  and  to  be  performed  within 
its  borders,  except  such  contracts  as 
relate  to  subjects  over  which  the  United 
States  have  Jurisdiction.  The  responsi- 
bility of  seeing  thut  the  proper  stump 
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Is  affixed  i*ests  upon  the  parties  to  the 
instrument!  and  the  register  is  no  more 
required  to  determine  the  validity  under 
the  United  States  revenue  law  of  an  in- 
strument offered  for  record  than  he  would 
be  to  determine  whether  a deed  offered  for 
record  contravened  some  statute  of  the 
state,  or  was  offered  for  the  purpose  of 
defrauding  creditors,  or,  for  any  other 
reason,  was  invalid  and  void.  To  hold  that 
such  a duty  rested  upon  the  register  would 
be  to  constitute  him  a judicial  instead  of 
a ministerial,  officer.  The  relator  having 
complied  with  the  provisions  of  the  law  of 
this  state  as  to  the  statement  which  he  de- 
sired to  have  filed,  and  having  tendered  the 
necessary  fees  for  such  filing,  it  was  the 
duty  of  the  register  to  accept  the  same  for 
recording, " 


CONCLUSION, 


It  is  the  opinion  of  this  Department  that  a recorder 
of  deeds  may  refuse  to  record  a proported  Bill  of  Sale 
which  attempts  to  transfer  the  title  and  interest  to  per- 
sonal property,  unless  on  said  instx*ument  there  appears 
ea  acknowledgment  which  strictly  complies  with  Section 
3416,  R.  S.  Mo.  1939,  or,  if  the  instrument  is  to  be  proved, 
instead  of  acknowledged,  then  there  must  be  a strict  com- 
pliance with  Sections  3418,  3419  and  3420,  ft.  £.  Mo.  1939. 


Respectfully  submitted. 


B.  Richards  Creech 
Assistant  Attorney-General 


/■  P PROVED: 


fT(jY  HcKITthIcK 

Attorney  General 
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TY  COURT: 

HERIFF: 


The  Sheriff  of  Lawrence  County  not  entitled 
receive  any  of  the  official  salary  budgeted  by 
the  County  Court  for  compensation  of  a jailer 
appointed  by  Sheriff  and  later  discharged  by  him. 
Sheriff's  compensation  not  increased  or  diminished 
during  the  term  of  office  for  which  he  was  elected. 


May  2 , 1944 


Hon.  Lldred  Senelcer 
Prosecuting  Attorney 
Lawrence  County 
lit . Vernon,  Missouri 


Dear  Mr.  Senekor: 


FILED 

// 


Vie  aclcnow ledge  receipt  of  y-ur  letter  dated  April  25th, 
1944,  which,  omitting  caption,  reads  as  follows: 


"The  County  Court  of  Lawrence  County, 
in  preparing  the  1944  budget  3et  out 
£75.00  per  month  to  be  paid  for  jailer. 

"Sec.  9193  Revised  Statutes  1939  provides 
for  the  keeping  and  maintaining  of  a jail 
in  oaoh  county. 

"Sec.  9195  Revised  Statutes  1939  vests  in 
the  Sheriff  the  ri$it  to  appoint  a jailor 
but  makes  no  provision  for  the  pay  of  a 
jailer.  This  section  also  provides  that 
t;he  sheriff  shall  have  the  custody,  rule, 
keeping  and  charge  of  the  jail. 

"Due  to  the  fact  that  the  business  of 
the  sheriff  has  fallen  off  he  1ms  dis- 
charge^ the  jailer  and  is  now  acting  as 
Jailer  himself. 

"The  Court  expresses  themselves  as  desir- 
ing to  pay  to  the  sheriff  the  amount  so 
budgeted  for  Jailer. 

"In  view  of  the  fact  that  business  in  the 
sheriff's  office  lias  fallen  off  I person- 
ally feel  that  he  should  be  entitled  to 
the  amount . 
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"I  am  reliably  informed  that  several 
count ioa  are  now  allowing  the  sheriff 
the  amount  budgeted  for  Jailer. 

"Please  advise  if  the  court  court  can 
pay  this  amount  to  the  sheriff." 


Section  9195,  R.  S.  Mo,  1939,  plaoes  upon  the  sheriff 
the  duty  of  keeping  and  managing  the  county  jail  and  author- 
ises him  to  appoint  a jailer  if  he  so  desires.  Tliat  seotion 
is  as  follows: 


"The  sheriff  of  each  county  in  tills 
state  shall  have  the  custody,  rule, 
keeping  and  oliarge  of  the  Jail  within 
his  county,  and  of  all  the  prisoners 
in  such  jail,  and  nay  appoint  a Jailer 
under  him,  for  whose  conduct  lie  shall  be 
responsible;  but  no  justice  of  the  peace 
shall  act  as  jailer,  or  keeper  of  any 
Jail,  during  the  tine  he  shall  act  as 
such  justice." 


Section  9210,  R.  S.  Mo,  1939,  authorises  the  appointment 
of  a deputy  Jailer  when  it  lias  boon  determined  that  the  county 
Jail  is  insufficient  to  seoure  the  prisoners  therein  confined, 
and  limits  the  maximum  compensation  of  such  deputy  Jailer  to 
£150  per  year.  Obviously  this  statute  does  not  apply  to  your 
question. 

An  investigation  of  the  statutes  of  Missouri  discloses 
no  provision  for  a salary  to  be  paid  the  sheriff  for  acting 
as  Jailer.  The  services  of  an  officer  are  presumed  to  be 
gratuitous  unless  compensation  therefor  is  provided  by  statute 
An  officer  who  claims  compensation  for  the  discharge  of  offici 
al  duties  must  show  a statute  authorising  such  compensation 
before  he  oan  be  paid.  Hodaway  Go.  v.  Kidder,  129  S#  W,  (2d) 
857,  344  Mo.  795,  and  Maxwell  v.  Andrew  Co.  146  S.  W.  (2d)  621 
347  Mo.  156. 

In  Hodaway  County  v.  Kidder,  supra,  the  following  was 

held : 


" ( 5)  The  general  rule  is  that  the  rendi- 
tion of  services  by  a public  officer  is 
dee:  led  to  be  gratuitous,  unless  a compen- 
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sation  therefor  is  provided  by  statute. 

If  the  statute  provides  compensation  in 
a particular  mode  or  manner,  then  the 
officer  is  oonflned  to  that  manner  and 
is  entitled  to  no  other  or  further  com- 
pensation or  to  any  different  mode  of 
securing  same.  Such  statutes,  too  must 
bo  strictly  construed  as  against  the 
officer.  (State  ex  rel.  Lvans  v.  Gordon, 
245  Mo.  12,  20,  149  S.  W.  638;  King  v. 
Riverland  Levee  Dist.  218  Mo.  App.  490, 

493,  279  S.  W.  195,  196;  State  ex  rel. 
Wedeking  v.  McCracken,  60  Mo.  App.  650, 
656.) 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorising  such  payment.  (State  ex  rel. 
Buder  v.  Haokmann,  305  Mo.  342,  265  S.  W. 
532,  534;  State  ex  rel.  Linn  County  v. 

Adams , 172  Mo.  1,  7,  72  S.  W.  655;  Williams 
v.  Chariton  County,  85  Mo.  645.) 

"(6)  The  duties  performed  by  appellant, 
and  for  which  the  additional  fee  or  salary 
and  mileage,  was  paid,  were  with  reference 
to  matters  pertaining  to  and  relating  to 
his  official  duties  as  presiding  Judge  of 
the  county  oourt  and  said  services  were 
within  tho  soope  of  said  offioial  duties. 
The  work  in  which  appellant  was  engaged 
was  direotly  under  the  supervision  of  the 
county  court.  Public  policy  requires  that 
a public  officer  be  denied  additional  com- 
p<r.  sat  ion  for  performing  official  duties." 


In  holding  that  a sheriff  was  not  entitled  to  receive 
an  allowance  from  the  county  court  for  preserving  the  public 
peace  our  Supreme  Court,  in  Maxwell  v.  Andrew  County,  347  Mo. 
1.  c.  165,  used  the  following  language: 


"It  may  be  argued  that  such  a construction 
of  tine  statutes  would  place  an  undue  hard- 
ship upon  law  enforcement  officers.  That 
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the  enforcement  of  the  criminal  law 
by  the  locally  elected  sheriff  is  a 
vital  public  conoem  is  obvious.  But 
if  a hardsiiip  to  the  law  enforcement 
officers  is  involved  this  is  a natter 
for  the  consideration  of  the  Legisla- 
ture and  not  the  courts.  He  who  ac- 
cepts public  office  takes  it  cum  one re . 

We  are  constrained  to  hold  therefore* 
tliat  the  payments  made  to  the  sheriff 
in  this  case  were  illegally  made.  In 
Nodaway  County  v.  Kidder,  supra,  we  hold 
that  vendor  similar  cirounstanoes  an  officer 
who  iiad  received  compensation  not  specifi- 
cally allowed  by  statute  might  bo  required 
to  repay  the  same  to  the  county  in  an  action 
for  money  had  and  reoeived.  A declaratory 
Judgment  of  nonliability  was  therefore 
improper . " 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  County  Court  of  Lawrence  County,  Missouri,  may  not 
allow  the  sheriff  a salary  for  discharging  the  duties  of 
county  Jailer. 


Rospootfully  submitted. 


EDGAR  B.  WOOLFOLk 
Assistant  Attorney  General 


APPROVED: 


TTcCTffnrr?  ~ 

Attorney  General 
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SCHOOL  : Induction  of  School  Director  into  Armed  Forces 
DIRECTOR  : does  not  affect  his  tenure  of  office. 


January  19,  1944 


Lr.  Glen  Simpson 

Superintendent,  Sullivcn  Co  nty  rubl^c  ichcols 
Milan,  Missouri 


Dear  !<  r . Simps  n : 


This  will  acknowledge  the  receipt  of  your  letter  of 
January  4,  1944,  in  which  you  request  an  opinion  from  this 
office.  Omitting  caption  and  signature,  the  full  text  of 
your  letter  is  an  follows: 

"I  have  b en  asked  to  send  the  following 
question  to  you  for  your  opinion. 

"One  of  the  schools  of  the  county  has  one 
member  of  the  six  man  board  who  has  been 
inducted  into  the  armed  forces.  H1b  term 
expires  in  April,  1945.  Should  the  board 
appoint  some  «'no  to  fill  the  vacancy  until 
next  school  election,  then  elect  a man 
to  serve  the  remaining  year,  or  does  any 
vacancy  exist? 

"I  will  appreciate  an  early  reply.” 

Directing  our  attention  to  those  sections  of  our  stat- 
utes involving  the  government,  control  and  management  of 
school  districts,  we  find  that  at  Section  10467,  R.  S.  Mo., 
1939,  provision  has  been  made  for  the  organization  of  a 
school  district.  This  section  also  outlines  the  procedure 
for  the  election  of  officers  and  specifically  details  the 
kind  and  character  of  records  necessary  for  the  transaction 
of  business.  Officers  of  the  district  are  named  and  des- 
ignated as  directors .With  respect  to  filling  of  vacancies 
which  may  occur  in  the  board,  we  find  a subsequent  section 
applies . 


Section  10468  R.  S.  Missouri,  1939,  reads: 

”The  government  and  control  of  such  town  or 
city  school  district  shall  be  vested  in  a 
board  of  education  of  six  members,  who 
shall  hold  their  office  for  three  years 
and  until  their  successors  are  duly  elected 
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and  qualified,  and  any  vacancy  occurring 
in  said  board  shall  be  filled  in  the  same 
manner  and  with  like  effect  as  vacancies 
occurring  in  boards  of  other  school 
districts  are  required  to  be  filled,  and 
the  person  appointed  shall  hold  office  till  the 
next  annual  meeting,  when  a director  shall  be 
elected  for  the  unexpired  term.  (R.  S.  1929, 

Sec.  9T-27.) 

In  filling  vacancies  this  section  states  "any  vacancy 
occurring  in  sain  board  shall  be  filled  in  the  same  manner 
and  with  like  effect  as  vacancies  occurring  in  boards 
of  other  school  districts  are  required  to  be  filled.  This 
language  directs  us  to  another  section  of  the  statutes 
which  is  devoted  exclusively  to  the  filling  of  vacancies  in 
Boards  of  Directors  in  all  common  schools  of  this  state . 

The  full  text  is  as  follows: 

"If  a vacancy  occur  in  the  office  of  dir- 
ector, by  death,  resignation,  refusal  to  serve, 
repeated  neglect  of  duty  or  removal  from  the 
district,  the  remalnin,  directors  shall, 
before  transacting  any  Oilicial  butines  , 
appoint  some  suitable  person  to  _ ill  such 
vacancy;  but  should  they  be  unable  to  t^ree 
or  should  there  be  more  than  one  vacancy  at 
an>  one  time,  the  county  superintendent  of 
public  schools  shall,  upon  notice  of  such 
vacancy  or  vacancies  being  filed  with  him 
in  writing,  immediately  fill  the  same  by 
appointment,  and  notify  said  person  or  persons 
in  writing  of  such  appointment;  and  the 
person  or  persons  appointed  under  the  pro- 
visions of  this  section  shall  comply  with 
the  requirements  of  section  10421,  and 
shall  serve  until  the  next  annual  school 
m eting.  (-*•  b.  1929,  Sec.  9290.) 

From  our  reading  of  the  above  we  find  that,  if, 
and  when,  a vacancy  occurs  in  the  office  of  oirector, 

1.  By  death,  2.  Resignation,  3.  Refusal  to  serve, 

4.  Repeated  neglect.  5.  Removal  from  the  district, 
the  remaining  directors  shall  a. 'point  a suitable  person 
to  fill  a vacancy. 

It  now  becomes  necessary  to  determine  whether  the 
induction  of  a director  into  the  Armed  ^orces  would  create 
such  a vacancy  as  contemplated  in  Sec.  10423,  R.  S.  Mo.,  1939. 
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Our  ' uprome  Court  as  had  occasion  to  pass  on 
this  question  in  two  recent  cas  is,  State  ex  inf. 

ittrltk  v.  Wilson,  156  ?■/.  (2d)  499  and' State 

ex  rel.  cGau  hey  v.  Or  yston,  153  . . (2d)  In 

the  former  case  a circuit  clerk  had  been  inducted  into 
the  Aimed  Forces.  The  Governor  a pointed,  after  declaring 
a vacancy,  a successor  end  a test  suit  filed  in  order  that 
the  Supreme  Court  pass  n the  question  as  to  whether  a 
vacancy  had  occurred  in  th-i  office.  This  decision,  which 
we  shall  quote  at  length,  definitely  states  that  induction 
into  the  armed  services  under  the  Selective  Service  Act, 
does  not  affect  the  title  cr  compensation  of  he  office. 

In  State  ex  inf.  cdittrick  ..  Llson,  166  S«l«  (2d) 
499,  we  find: 

"*  -i  This  is  a -roceedinp  in  quo  waxrtnto 
instituted  in  this  court  oy  the  attcrney 
general  a."  relator  to  determine  respondent's 
right  to  hold  the  cilice  of  clerk  cf  the 
circuit  court  of  Henry  ounty.  The  respondent 
was  appointed  to  this  office  by  the  governor  on 
April  4,  1942,  and  njas  cc;  issioned  'to  fill 
the  vacancy  in  the  o lice.'  * • 

"The  question  for  decision  is  whether  ball's 
induction  into  the  army  under  the  Selective 
Service  Act  resulting  in  his  inability  per- 
sonally to  perform  the  duties  of  his  office 
C! used  him  automatically  to  forfeit  his  o flee. 

"It  is  our  Judgment  'that  Wall  did  not  forfeit 
his  office  by  bein  drafted  into  the  ra'litary 
service  of  his  country.  his  would  be  equally 
true  if  he  had  volunteered  for  the  duration, 
particularly  In  view  of  our  universal  military 
service . ** 


"Unless  an  of' ice  is  abandoned  or  relinquished 
an  officer  is  entitled  to  a trial  on  the  charge 
of  failing  personally  to  devote  his  time  to 
the  performance  of  his  duties.  Such  failure 
may  be  excusable.  Speaking  of  the  statutory 
duties  to  be  performed  by  a sheriff  this 
court  has  said:  'It  was  his  duty  under  the  law 
to  be  and  remain  in  attendance  upon  the  cir- 
cuit court  of  this  county  when  the  same  was  In 
session,  » * * unless  by  other  pressing  official 
duties,  or  Illness,  or  some  other  lawful 
reason  he  was  prevented  therefrom.  5 ( Our 
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emphasis)  State  v.  Yager,  250  Mo.  388, 

157  S.  «.  557,  551.  Varily  a public 

office  is  held  on  the  implied  condition 

that  the  officer  will  perform  the  duties 

belonging  to  it.  However,  I eehem  in  his 

work  on  Public  Officers  points  out  that 

g nerally  it  is  a wil1  fui  refusal  to 

perform  the  duties  of  9n  office  which 

works  a forfeiture  so  that  a Judgment  of  ouster 

is  necessary.  The  Statutes  of  some  states 

specifically  require  such  a judgment. 

"We  have  held  in  a case  similar  to  this 
where  a circuit  Judge  was  called  into 
activ:  military  service  that  Art.  II, 

Sec.  18  of  oar  Constitution,  Mo.  F.  S.  A. 

'that  no  person  elected  or  appointed  to 
any  office  * ■*  shall  hold  such  office  with- 
out personally  devoting  his  time  to  the  performance 
of  the  duties  to  the  sere  belonging,'  was  design- 
ed to  prevent  'farming  out'  the  performance  of 
the  duties  of  an  office  to  another  for  the  con- 
vience  or  profit  of  the  c ficer  and  did  not 
apply  to  the  situation  we  were  there  considering. 

ex  ral.  cG§ttg  ey  v#  Qreyston,Mo.  Sup. ,163, 

3.  Mi.  2d  963.  onsequently,  such  constitutional 
inhibition  is  not  aeposite  here. 

" Regardless  of  statutory  provisions  respondent 
insists  that  Mall  legally  vacated  his  office  by 
going  to  war.  This  court  has  already  said  there 
is  no  technical  or  peculiar  meaning  to  the  word 
'vacant'.  It  means  empty,  unoccupied,  as 
applied  to  an  office  without  an  incumbent;  an 
existing  office  without  an  incumbent  is  vacant. 

An  incumbent  of  an  of ice  Js  one  who  is  legally 
authorized  to  disc. arge  the  duties  of  that  office. 
State  ex  rel.  Sanders  v.  Elakemcre,  104  Mo. 

340,  15  S.  W.  960.  In  the  last  war  the  county 
attorney  of  Saline  County,  Texas  was  drafted. 

It  was  claimed  his  office  thereby  became  vacant. 

The  court  held  otherwise.  Hamilton  v.  King, 

Tex.  Civ.  App.,  20C  S.  W.  955. 

nY,e  cone  to  the  conclusion  that  there  is  nothing 
In  the  law,  constitutional,  statutory  or  common, 
which  requires  us  to  hold  that  Mall  has  for- 
feited his  office  by  becoming  & soldier  In  the 
army.  Therefore,  the  office  was  not  vacant  and  the 
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appoint  ent  of  respondent  was  unauthorized.  * * ** 

In  State  v.  Grayston,  165  S.  W.  (2d)  335,  Judge 
Douglas  has  this  to  say: 

"*  * The  decision  in  this  case  turns  on 
whether  a Judge  of  a circuit  court  who  is 
called  into  the  military  service  of  the 
United  States  as  a Colonel  In  the  Rational 
uard  thereby  vacates  his  judicial  position. 

" The  constitutional  provision  requiring 
personal  performance  was  Intended  for 
another  purpose.  It  was  designed  to 
prevent  'farming  cut'  the  performance 
of  the  duties  of  an  o fice  to  another 
. for  the  convenience  or  profit  of  the 

Officer.  Temporary  performance  of  the 
duties  ..fa  special  Judge  are  over  ed 
by  law,  net  by  the  wishes  of  the  regular 
j udge . 

" The  situation  we  are  c nslde  ing  is  enal- 
o ous  to  a leave  of  absence  as  ^hat  term  is 
understood  in  the  business  world.  The 
common  meaning  of  the  term  signifies  temp- 
orary absence  from  duty  with  an  intention 
to  return,  during  which  time  remuneration 
is  suspended.  Y.'e  note  with  approval  that 
Judgo  Y/atson  has  not  drawn  or  received 
any  salary  as  circuit  judge  since  December, 

1940.  The  fact  that  Judge  Watson  is  unable 
personally  to  perform  his  judicial  duties 
while  in  military  service  does  not  make  his 
holding  both  offices  Incompatible  under  the 
circumstances.  If  the  law  did  not  permit  a 
substitute  to  carry  on  the  duties  of  the 
office  In  his  absence  a different  question 
might  be  presented.  V»e  need  neither  discuss 
nor  decide  that. 

"All  citizens  should  be  encouraged,  however 
possible  to  aid  their  country.  This  Is  the 
National  policy.  Congress  has  said  that 
National  Guardsmen,  entering  from  Federal 
employment  will  be  restored  to  their 
civilian  positions  and  asks  private  employ- 
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ers  to  make  the  same  assurance  where 
^possible.  This  Is  all  out  war  where 
•every  single  man,  woman  and  child  is 
a partner  in  the  most  tremenduous  under- 
taking of  our  American  history.*  More  man 
power  is  needed  than  ever  before.  Women 
are  filling  the  depleted  ranks  in  defense 
industries.  No  man  should  be  hindered  in 
helping  his  country. 

"Whether  filling  a civil  governmental  office 
renders  service  as  necessary  as  military  s ervice 
is  not  a question  for  the  courts. 

"The  situation  involved  in  -this  case  presents 
practical  considerations  which  may  call  for 
action  by  our  Legislature  or  by  the  people 
in  amending  the  Constitution.  The  court  can 
but  take  the  law  as  it  finds  it.  And  until 
either  the  Legislature  or  the  people  do 
adopt  some  new  provision  applicable  to  such 
situation,  all  the  court  can  say  is:  Let 
no  citizen  be  penalized  because  he  is  a 
patriot.  Let  us  keep  faith  with  those  who 
fight  for  us.  The  motto  on  our  great  seal  of 
State  proclaims  this.  ’Let  the  Safety  of  the 
People  be  the  Supreme  Law.' 

"Our  writ  in  prohibition  shall  not  issue." 


CONCLUSION. 


Prom  our  reading  of  the  above  it  is  the  opinion 
of  this  department  that  the  induction  into  the  Armed 
Forces  of  a School  Director  does  not  affect  his  tenure 
of  office.  His  office  does  not  become  "vacant"  within 
the  provisions  of  the  statute  and  under  the  opinion  as 
written  in  State  v*  Grayston,  163  S.  W.  (2d)  1.  c.  341. 


Mr.  Glen  Simpson 


7- 


1-19-44 


The  situation  we  are  considering  is  analogous 
to  a leave  of  absence  as  that  terra  is  understood  in  the 
business  world. 


Respectfully  submitted 


L.  I.  MORRIS 

Assistant  Attorney  General 


APPROVED: 


ROY  JAcKITT'RlCK 
Attorney  General 


LIMiLeC 


: Sending  district  where  pupil  resides  must 
: pay  non-rssident  tuition  under  section 
SCHOOLS:  : 10458,  R.  S.  Missouri,  1939.  "Residence" 

: is  determined  by  facts  in  each  particular 
: case. 


March  7,  1944 


Mr.  Lee  Simkins,  Superintendent 
Braymer  Public  Schools 
Braymer,  Missouri 


Dear  Mr.  Simkins: 


ThiB  will  acknowledge  the  r eoeipt  of  your  letter 
of  February  15,  1944,  wherein  you  request  an  opinion 
of  this  office.  Omitting  caption  uid  signature,  the 
text  of  your  letter  is  as  follows. 

"We  have  a pupil  attending  our  high  school 
who  is  staying  in  a home  of  a non-relablve 
living  in  a school  district  in  Carroll 
county.  The  family  of  this  pupil  resides 
in  a school  district  in  Ray  county. 

"Because  the  parents  of  the  pupil  do  not 
maintain  a home  in  the  Carroll  county  district, 
that  district  feels  no  obligation  to  pay  the 
$30.00  tuition  fee  assessed  a ainst  the  send- 
ing district  for  non-resident  pupils  actending 
the  Braymer  public  high  school. 

"V.e  contacted  the  clerk  of  the  Ray  county  district 
in  which  the  parents  of  the  pupil  reside.  She 
maintains,  that  although  the  parents  of  the  pupil 
live  in  the  Ray  county  district,  the  pupil  does 
not  live  there,  and,  therefore,  the  distriot 
is  not  obligated  to  pay  the  tuition  fee  we  assess 
sending  districts. 

"Since  our  per  pupil  costs  are  exceedingly  high 
this  year,  we  are  anxious  to  collect  ali  fees 
due  the  distriot.  ur  purpose  in  writing  you  is 
to  obtain  your  opinion  as  to  the  district  legally 
obligated  in  the  case  gbvva  above." 

> 
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Your  letter  does  net  c ntain  enough  facts 
for  a complete  and  definite  answer  to  your  question. 

The  circumstances  and  facts  relating  to  the 
stay  of  the  pupil  In  Carroll  County  are  the  factors 
which  determine  the  matter.  However,  we  are  under- 
taking to  outline  the  rules  by  which  you  can  make 
the  determination  when  you  have  all  the  fact 8 in  your 
possession  « 

Section  10458,  R . S.  Missouri,  1939,  reads  in 
part  as  follows: 

"The  board  of  directors  of  each  and 
every  school  district  In  this  state 
that  does  not  maintain  an  approved 
high  school  offering  work  through  the 
twelfth  grade  shall  pay  the  tuition 
of  each  and  every  oupil  resident  there- 
in who  has  completed  the  work  of  the 
highest  grade  offered  in  the  school  or 
schools  of  said  distriot  and  attends 
an  approved  high  school  in  another  dis- 
trict of  the  same  or  an  adjoining  county, 
or  an  approved  high  school  maintained  In 
connection  with  one  of  the  state  insti- 
tutions of  higher  learning,  vhere  work 
of  one  or  more  higher  rades  is  offered; 

* t * 

It  will  be  observed  that  the  only  tuition  for 
which  a district  is  liable  is  the  tuition  of  a pupil 
who  is  a resident  of  that  district.  The  determination 
of  "residence"  within  the  school  district  presents 
difficulties  and  may  be  said  to  be  largely  determined 
by  the  facts  in  each  case . 

In  Barnard  School  District  v.  Matherly,  84  Mo. 
App.  141,  it  is  stated,  "In  our  opinion  to  entitle 
one  to  school  privileges  for  his  children  in  the 
public  schools,  he  must  bona  fide  reside  within  the 
school  district.  Coming  temporarily  within  the 
district  to  reside  during  the  scholacticryear,  for 
the  purpose  of  sending  a child  to  the  school  of  that 
district  can  not  be  allowed. 
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It  may  be  stated  as  a general  rule  that  ordinarily 
the  -domicile  of  the  parents  is  the  domicile  of  the  minor 
children. 

Lacy  v.  Mlliama,  27  Mo.  280 

Lewis  v.  Gastello,  17  Mo.  App.  593. 

However,  tlie  courts  have  . old  that  do  licile  and 
residence  are  not  always  synonymous,  and  that  a person 

may  have  a legal  domicile  In  one  place  and  a temporary 
residence  In  another.  The  fact  that  the  parent  was  not 
residing  with  the  child  would  not  necessarily  prevent 
the  child  from  being  a resident  of  another  school  dis- 
trict within  the  meaning  of  the  statute.  It  would 
depend  on  the  particular  facts  and  cir exams tances  surround- 
ing that  residence.  The  general  rule  being  that  if 
a pupil  were  In  a school  district  for  the  bona  fide  pur- 
pose of  remaining  there  indefinitely  and  not  for  the 
mere  purpose  of  obtaining  the  benefits  which  may  be  his 
by  reason  of  ueing  in  that  district,  such  child  would 
be  a "resident"  of  such  district  within  the  meaning  of 
the  school  law.  Whether  such  child  is  In  the  district 
under  circumstances  as  would  entitled  hid!  to  be  classed 
as  a resident  of  that  district  for  school  purposes 
will  have  to  be  determined  from  the  facts  surrounding 
that  particular  child. 

School  District  v.  Matherly,  supra 

State  ex  rel.  v.  Clymer,  164  Mo.  App.  671. 

In  State  v,  Clymer,  the  child  was  living  with 
his  grandfather  and  the  court  held  him  to  be  a "resident" 
within  che  meaning  of  the  law  even  though  the  parents 
did  not  reside  there.  In  Binds  v.  Kllnge,  30  Mo.  App. 

285,  it  was  held  that  if  a childthad  gone  to  live  with 
its  grandmother  without  any  expectation  of  returning  to 
Its  parental  residence  while  the  grandmother  lived  and 
not  merely  for  the  purpose  of  acquiring  the  privilege 
of  a better  school  than  existed  at  the  domicile  of 
the  parents  she  might  be  a resident  of  the  grandmother's 
school  district,  although  the  father  resided  elsewhere. 

In  McNlsh  v.  State  ex  rel.  104  N.  TC.  186,  a cousin 
of  the  child's  mother  took  the  child  to  live  with  her  In 
Nebraska  when  the  mother  died.  The  father  lived  in  Iowa. 
The  court  held  that  the  cousin  stood  in  loco  parentis 
and  the  child  was  entitled  to  free  tuition  under  the 
Nebraska  law. 
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CONCLUSION . 


It  Is  therefore  the  conclusion  of  this  office 
that  the  liability  of  a school  district  to  pay  non- 
resident tuition  under  section  10458  R.  S.  Missouri, 

1939,  depends  on  whether  the  pupil  is  a resident 
of  that  district.  "Residence”  is  determined  by  the 
particular  facts  surrounding  each  child  with  the 
general  rule  that  if  a pupil  is  in  a school  district 
for  the  bona  fide  purpose  of  remaining  there  indefinitely, 
and  not  for  the  mere  purpose  of  obtsi  ning  the  school 
benefits . 


Respectfully  submitted 


ROBERT  J.  i LANAGAN 

Assistant  Attorney  General 


A PROVED: 


ROY  licKI  TfclCK 
Attorney  General 


RJF:LeC 


COUNTY  County  Courts  may  “pur  chase  x-eal  estate 

COURTS;  improved,  or  unimproved,  as  an  addition 

and  enlargement  of  court  house  facilities j 
pavment  subject  to  the  county  budget  law 
and  section  13118*  R.  S.  Missouri,  1939, 


March  10*  1044 


Honorable  James  S*  Simral.1,  Jr,, 
Prosecuting  Attorney 
Clay  County 
liberty,  Missouri 


Dear  Mr • Stmrall  I 


We  are  in  receipt  of  your  letter  of  March  St, 

1944,  in  which  you  request  an  opinion  of  this 
office,  which  letter  reads  as  follows i 

"The  County  Court  of  Clay  County,  Missouri, 
is  contemplating  the  purchase  of  a building 
formerly  occupied  by  the  Citizens  Bank  of 
Clay  County,  Missouri,  which  is  new  closed. 

"At  the  present  time  the  County  Court  is  paying 
rental  on  offices  for  the  Rationing  board.  Social 
Security  office.  Agricultural  Adjustment  office. 
Farm  Security  office  and  Public  Administrator** 
office,  for  the  reason  that  there  is  not  suf- 
flcient  office  apace  in  the  Court  House  for  these 
offices, 

MThey  felt  that  if  they  could  legally  purchase 
the  bank  building,  as  an  addition  to  our  en- 
largement of  the  Court  House  facilities,  that 
it  would  be  a wise  move  for  them  to  take,  the 
County  Court  is  extremely  anxious  to  secure  an 
Opinion  as  to  the  legality  of  such  a purchase 
as  soon  as  possible,  because,  it  is  the  only 
building  available,  and  there  are  other  in- 
vestors that  are  Interested  in  purchasing  same* 

"If  the  Court  can  legally  purchase  this  building, 
which  would  probably  cost  in  the  neighboorhood  of 
#1§,OO0  to  #20,000,  they  would  pay  for  it  ©iit  of 
the  fund  in  Class  Six  (6),  which  they  have  on  hand. 


Son.  James  S«  Simrall,  Jr. 


Mar.  10,  1944 


-2- 


but  for  which  are  net  budgeted  for  this  particular 
purchase,  because  at  the  time  the  budget  was  prepared, 
they  did  not  anticipate  or  contenplate  such  purchase. 
In  this  connection.  Section  15717  of  the  Revised  , 
Statutes  of  Missouri  for  1959  is  as  follows t 

♦The  County  Court  of  any  county  in  this  state  shall 
have  power  to  acquire  by  purchase,  for  such  county, 
improved  or  unimproved  real  estate  for  a site  for  a 
Court  House,  jail  or  poor  house  or  infirmary,  or, 
when  the  County  owns  such  site  or  sites,  to  acquire 
by  purchase,  improved  or  unimproved  real  estate.  If 
an  addition  to.  or  enlargement  of  the  same,* 

"Said  section  also  provides  that  property  for  such 
purchase  may  be  condemned  by  the  county.  If  they  can 
not  agree  as  to  a purchase  priee. 

*X  would  greatly  appreciate  an  opinion  from  yqur 
department,  concerning  the  legality  of  the  above  pro- 
position as  soon  as  such  can  be  conveniently  sent  to 

"Thanking  you  for  your  trouble  and  cooperation  in  this 
connection,  I remain,  H 

Section  15717  R.  S.  Missouri,  1959,  provides* 

"The  county  court  of  any  county  in  this  state 
shall  have  power  to  acquire  by  purchase,  for 
such  county,  improved  or  unimproved  real  e state 
for  a site  for  a court  house,  jail  or  poorhouse 
or  infirmary!  ©r,  when  the  county  owns  such 
site  or  sites,  to  acquire  by  purchase  improved 
or  unimproved  real  estate  as  an  addition  to 
or  enlargement  of  the  same;  and  if  the  county 
court  and  the  owner  or  owners  tf  the  real 
estate  sought  to  be  purchased  for  any  of  said 
purposes  cannot  agree  upon  the  compensation 
to  be  paid  therefor,  or  if  for  any  other  reason, 
the  title  theret#  cannot  be  acquired  by  contract, 
the  county  court  of  such  county  may  proceed, 
in  the  name  and  on  behalf  of  aaid  county,  to 
appropriate  and  condemn  such  reel  e state  in  the 
manner  provided  by  article  2 of  chapter  8,  R.  S. 

1939,  and  the  same  proceedings  shall  be  taken 
as  provided  in  said  article  for  the  condemnation 
of  lands  for  other  public  uses,  as  far  as  the 
same  may  be  applicable . * 


Hon.  James  S*  Simrall,  Jr.  -3-  . Mar*  10.  1944 


Clearly  under  this  section  the  county  may  .pur- 
chase roperty  "as  an  addition  or  enlargement"  of 
the  courthouse.  Your  contemplated  purchase  for 
office  space  of  various  county  offices  clearly  comes 
within  the  provisions  of  this  section. 

Section  13781,  R*  S.  Missouri,  1939,  provides: 

"The  county  court  of  any  such  county  may  pay 
for  the  real  estate  acquired  under  the  provisions 
of  section  13717  out  of  any  money  ih  the  county 
treasury  belonging  to  the  contingent  fund  or  out 
of  any  surplus  in  eny  other  fund  at  the  close 
of  any  fiscal  year,  after  the  payment  of  all 
warrants  drawn  during  such  year  against  such 
fund  and  of  all  other  previously  issued  and 
outstanding  warrants  against  the  same*  " 

Section  10914k  R*  S * Missouri , 1939: 

a * Amount  available  for  all  other  expenses 
after  all  prior  classes  have  been  -provided  for. 

Ho  expense  may  be  incurred  in  this  class  until 
all  the  prior  classes  have  been  provided  for. 

Ho  warrant  may  be  issued  for  any  expense  in  class 
6 unless  there  is  an  actual  cash  balance  in  the 
county  treasury  to  pay  all  prior  classes  for  the 
entire  current  year  and  also  any  warrant  issued 
on  class  six.  No  expense  shall  be  allowed  under  clas 
six  if  any  warrant  drawn  will  go  to  protest: 

Provided,  however,  if  necessary  to  pay  claims 
arising  in  "prior  classes  warrants  may  be  drawn  on 
anticipated  funds  in  class  six  and  such  warrants 
to  pay  prior  class  claims  shall  be  treated  as 
part  of  such  prior  funds*  Nor  may  any  warrant  be 
drawn  or  any  obligation  be  incurred  in  class  six 
until  all  outstanding  lawful  warrants  for  prior 
years  shall  have  been  paid.  The  court  shall  show  on 
the  budget  estimate  the  purpose  for  which  any  funds 
anticipated  as  available  in  this  class  shall  be 
uaed,"  * 

An  allocation  of  the  purchase  price  in  class  six 
and  the  payment  in  accordance  with  the  terms  of  sec- 
tion 10914  would  not  violate  section  13718  heretofore 
quoted . 


Hon,  James  S.  Simrall,  Jr.  “4—  Mar,  10,  1944 


CONCLUSION . 


It  is  therefore,  the  opinion  of  this  office  that  a 
county  court  has  the  right  to  purchase  real  estate, 
improved  or  unimproved,  as  an  addition  or  enlargement 
of  Its  courthouse  facilities!  payment  for  said  prop- 
erty toeing  subject  to  the  provisions  of  section 
13718  R. - S.  Missouri,  1939,  and  the  county  budget 
law. 


Respectfully  submitted 


> ROBERT  J.  FLANAGAN 

Assistant  Attorney  General 

RJFiLeC 


APPROVED: 


RSf  iicKITTRICK 
Attorney  General 


SCHOOLS : 


: Tinder  Section  10410  R.  S.  Ho.,  1939,  Board 
of  Arbitration  passing  on  change  of  boundaries 
between  two  districts  NOT  authorized  to 
• allow  change  of  one  district  is  left  v/ith 
: less  than  twenty  persons  of  school  age, 

: or  if  territory  to  be  added  to  ether  district 
: does  not  contain  persons  of  school  age. 


April  15,  1944 


Mr,  Glen  Simpson,  Superintendent 
Sullivan  County  Public  Schools 
Milan,  Missouri 


Dear  Mr,  Simpson i 


This  will  acknowledge  your  letter  of  April  8, 
in  which  you  request  an  opinion,  as  follows: 


"At  the  recent  school  election,  an  attempt 
to  change  the  boundary  between  two  schools 
was  made,  in  accordance  with  the  provisions 
of  Sec.  10,410.  One  school  voted  in  favor  of 
the  change  and  the  other  voted  against  such 
change . Now  an  apps  al  has  been  filed  with 
me,  and  I have  appointed  a board  of  arbitra- 
tion, as  provided  in  Sec.  10410. 

"I  notice  the  follo?i  ng  provision  in  that 
section  t 

"No  new  district  shall  be  formed,  or  boundary 
line  changed  by  which  any  district  shall  be 
formed  containing  within  its  limits  by  actual 
count  less  than  twenty  persons  of  school  age, 
or  by  which  any  district  di  all  be  left  con- 
taining by  actual  count  less  than  twenty 
persons  of  school  age . 

"Here  is  my  problem:  One  of  the  districts 
affected  (the  one  in  which  the  farm  is  now 
located),  has  less  than  twenty  persons  of 
school  age  at  the  present  time.  If  the 
farm  is  changed  Into  the  other  district, 
it  will  make  no  difference  In  the  number  of 
persons  of  school  age  either  way,  because 
there  are  no  persons  of  school  age  residing 
in  the  home . 

"Would  the  above  provision  prohibit  any  right 
of  appeal  In  this  caBe,  or  if  the  case  is 
brought  before  the  board  of  arbitration. 


Mr.  Glen  Simpson 


Apr.  15,  1944 


would  the  board  be  compelled  to  leave  the 
boundary  as  it  1b  now,  because  of  the 
fact  that  there  are  not  twenty  persons 
of  school  age  living  in  the  district  at 

the  present  time . 

"I  have  set  April  18  as  the  date  for  the 
board  to  consider  the  case,  so  will  you 
please  inform  me  before  that  date  if  you 
possibly  can  do  so.” 

Your  letter  involves  a construction  of  the 
following  parts  of  Sec.  10416  R.  S.  Mo.  1939. 

"Provided  however,  that  no  new  district  shall 
be  created  or  boundary  line  changed  by  which 
any  district  shall  be  formed  containing 
within  its  limits  by  actual  count  les3  than 
twenty  persons  of  school  age  or  by  v.'hich 
any  district  shall  be  left  containing  within 
its  limits  by  actual  count  leas  ohan  twenty 
persons  of  school  age; 

ItisL  further  provldod  that  in  chan^ln^ 
the  boundary  line  betT.een  the  two  established 
districts,  one  district  shall  not  encroach  on 
the  other  simply  for  the  acquisition  of  terri- 
tory. 

You  v/ill  note  that  the  statute  clearly  provides 
that  no  district  shall  be  left  with  less  than  twenty 
persons.  This  clause  is  not  a mere  repetition  of  the 
prior  clause  stating  that  no  district  shall  be  formed 
containing  less  than  twenty  persona  of  school  age. 

It  adds  something  to  this  statement  and  could  only 
apply  to  the  situation  you  have  here  where  the  dietriot 
already  had  less  than  twenty  persons  of  school  age. 

It  is  submitted  that  there  is  a good  reason  for  this 
rule,  for  if  you  were  allowed  to  constantly  decrease 
the  boundaries  of  your  districts  now  containing  less 
than  twenty  persons  ol  school  age  it  would  be  very 
unlikely  that  that  district  would  ever  attain  twenty 
persons . 


It  is  also  difficult  to  see  how  your  situation 
can  escape  the  other  prohibition  of  the  statute,  that 
is,  that  no  district  shall  be  formed  solely  for  the 
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purpose  of  obtaining  territory.  You  state  that  no 
person  of  school  age  Is  going  to  be  added  by  the 
locating  of  this  farm  you  speak  of,  in  the  other 
district.  The  purpose  therefore  couldn’t  be  to 
add  new  pupils  to  the  new  distrlot. 

In  School  Distrlot  Ho.  14  vs.  School  District 
No.  27,  195  Mo.  App.  504,  it  Is  stated: 

"If  there  were  no  school  children  on  these 
transferred  lands,  no  other  reason  being 
assigned,  it  is'  manifest  that  the  change 
was  merely  to  acquire  more  territory." 


CONCLUSION . 


It  lb  therefore,  the  conclusion  of  this  office, 
that  under  See.  1041C,  R.  S.  Mo.,  1939,  the  Board 
of  Arbitration  .'.Quid  have  no  right  to  make  a change 
in  boundaries  of  two  districts  where  one  district 
would  be  heft  with  less  than  twenty  persons  of  school 
age,  even  if  the  district  prior  to  the  suggested  change 
had  less  than  twenty  persons  of  school  age.  Said 
Board  also  could  not  authorize  a change  where  lands 
not  containing  persons  of  school  age  would  be  trans- 
ferred to  another  district. 


Respectfully  submitted. 


RtafchT  J.  : 'LanagaH 

Assistant  Attorney  General 

APPROVED i 


ROY  ,'cKITT RICK 
Attorney  General 


RJF : 
LeC 


LURG L' iiSI-' G- : Cannot  prescribe  manner  or  payment  of  rental 

IjE'-tT  * accounts;  nor  is  certification  required  under 

Sec.  14592,  Laws  1943,  p.  1005,  on  rental  accounts. 


January  11,  1944* 


Hon.  Forrest  Smith 
State  Auditor, 

Jefferson  City,  Missouri. 


FILED 

/J 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter  of  Decem- 
ber 3,  1943,  presenting  for  our  opinion  the  following  ques- 
tions * 

(1)  Does  the  State  Pur chasing  agent  have  the 
right  to  require  rental  olaims,  on  leases  nego- 
tiated by  him  for  the  Unemployment  Compensation 
Comm  s si  on,  to  be  approved  by  the  Purchasing 
Agent  before  the  olaim  may  be  paid  by  the  Auditor? 

(2)  Is  it  necessary  under  Section  14592,  Laws  1943, 
p.  1005,  that  the  Unemployment  Compensation  Commis- 
sion furnish  to  the  pur chasing  agent  a certificate 
that  an  unencumbered  balance  remains  in  its  appro- 
priation and  allotment  to  pay  rentals,  in  submitting 
its  rental  statements  for  payment? 


Section  14590,  R.  S.  Mo.  1939,  provides* 

"The  purchasing  agent  shall  purchase  all  supplies 
except  printing,  binding  and  paper  * * for  all 

departments  of  the  state,  except  as  in  this  chap- 
ter otherwise  provided.  He  shall  negotiate  all 
leases  and  purchase  all  lands,  except  for  such  de- 
partments as  derive  their  power  to  acquire  lands 
from  the  Constitution  of  the  State."  (Underscoring 
ours). 

Section  14591,  R.  S.  Mo.  1939,  provides  in  part* 

"The  purchasing  agent  shall  muke  rules  * * # 
governing  the  manner  in  which  all  claims, for 
supplies  delivered  shall  be  submitted,  examined, 
approved  and  paid." 


Hon*  Forrest  Smith, 
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Under  these  provisions  it  appears  that  the  purchasing 
agent  is  to  purohase  all  supplies,  negotiate  all  leases  and 
make  rules  governing  hoe  claims  for  supplies  delivered  shall 
be  submitted,  approved  and  paid.  The  first  question  seems 
to  turn  upon  whether  rental  claims  for  quarters  used  is  "sup- 
plies delivered"  within  the  meaning  of  Section  14591*  In  re- 
solving this  question  we  first  note  that  Section  14590  uses 
both  the  terms  "purchase  all  supplies”  and  "negotiate  all 
leases"  and  it  would  therefore  seem  that  the  word  "supplies" 
as  there  used  does  not  Include  "leases".  To  consider  it 
otherwise  1b  to  Impute  to  the  General  Assembly  the  use  of 
superfluous  language,  for  if  the  word  "supplies"  includes 
"leases"  the  use  of  the  word  "leases"  was  unnecessary.  How- 
ever, we  are  not  left  without  a definition  of  "supplies". 
Section  14599  provides! 


"The  term  ’supplies'  used  In  this  chapter 
shall  be  deemed  to  mean  supplies,  materials, 
equipment,  contractual  services  and  any  and 
all  artiolea  or  things  * * *•  Contractual 
services  shall  include  all  teleplione,  tele- 
graph, postal,  electric  light  and  power  ser- 
vice, and  water,  towel  and  soap  service.*  *" • 


We  cannot  find  any  definition  of  these  terms  which  would 
permit  us  to  construe  rent  of  quarters  as  included.  The  only 
possible  application  would  be  the  tenr;  "contractual  services" 
but  we  find  nothing  to  indicate  that  "services"  means  "quarters 
rented."  The  statutory  definition  of  "supplies"  not  including 
rentals,  and  In  view  of  the  distinction  made  in  Section  14590 
between  "supplies"  and  "leases",  we  are  ftf  the  opinion  that 
the  rule  making  power  vested  in  the  purchasing  agent  does  not 
authorize  him  to  prescribe  the  manner  in  which  rental  state- 
ments shall  be  submitted,  examined,  approved  and  paid* 

This  conclusion  also  covers  your  second  question.  Sec- 
tion 14592,  Laws  1945,  p.  1005,  provides: 

"The  purchasing  agent  shall  not  furnish  any 
supplies  to  any  department  without  first  secur- 
ing a certification  for  an  official  of  the  de- 
partment^ * * * that  an  unencumbered  balance 
remains  in  the  appropriation  and  in  the  allot- 
ment to  thlch  the  same  is  to  be  charged,  auffi- 
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cient  to  pay  therefor." 

Supplies  not  Including  rent  of  quarters,  then  this  section 
has  no  application  to  require  such  certification  in  connec- 
tion with  leasing  of  quarters. 


CONCLUSION. 


Therefore,  it  is  our  opinion  that  the  purchasing  agent 
does  not  have  authority  to  prescribe  the  manner  in  which  a 
depatment’8  statements  of  rental  accounts  on  quarters  rented 
shall  be  submitted,  examined,  ap  proved  and  paid;  nor  does  a 
department  have  to  submit  a certification  as  to  a sufficient 
appropriation  and  allotment  to  the  purchasing  agent  in  con- 
nection with  those  payments.  In  order  that  we  are  not  mis- 
understood, we  wish  to  say  that  this  opinion  does  not  deal 
with  any  requirement  in  respect  to  the  negotiation  of  leases. 


Respectfully  submitted. 


LaWRKNCE  L.  BRaDLEY 
assistant  Attorney-General 


APPROVED* 


ROY  MofclTTKICK 
a t to  rne  y-  Gene  r al 


LLb/LD 


1}  When  a paper  writing  propor Itn*  to  be  a last  will  & testa- 
ment  may  be  refused  for  recording. 

2)  Four  questions  dealing  with  the  releasing  and  cancelling  of  notes  and  releas- 
ing of  deed  of  trust  securing  same  of  record  in  the  recorders  office. 

3)  a)  Three  day  waiting  period  for  issuing  marriage  license  may  be  dispensed 
with  on  order  of  circuit  or  probate  court  or  judge  thereof  in  vacation  giving 
authority  to  recorder. 

3)  b)  Applicant  who  is  pregnanhj^  disnensjaji'nth  certificate  of  serological 

. eon. ary  o,  xv**  test  for  syphilis  by  presenting 

certificate  of  licensed  physiciar 
so  stating,  to  the  recorder. 


Honorable  Roy  G.  Skillman 
Circuit  Cleric  and  Recorder 
Fayette,  Missouri  i 

Dear  Mr.  Skillman: 


Y/e  are  in  receipt  of  your  request  for  an  opinion 
from  this  Department,  which  opinion  request  reads  as 
follows: 


"Of  course,  as  we  understand  Instruments 
dealing  with  the  transfer  of  real  estate, 
must  be  proved  or  acknowledged  before  they 
can  be  recorded.  Now  we  have  a Will  that 
Is  several  years  old,  it  has  not  been  proved 
by  its  regular  course  through  probate  Court 
and  same  is  now  offered  for  recording.  Is 
the  fact  that  this  Will  has  been  witnessed 
enough  proof  to  enable  us  to  record  It?  Please 
advise,  also: 

"We  are  confused  and  are  In  need  of  a definite 
course  to  pursue,  in  regards  to  releasing  notes, 
thus  we  are  asking  your  opinion. 

"1st.  Not  marked  paid  on  face  of  note  and  on 
the  back  we  find  this,  For  release  of  record 
only,  without  recourse,  and  no  endorsement. 

"2nd.  Not  marked  paid  on  face  of  note  and  on 
the  back  we  find  this,  For  release  of  record, 
without  recourse,  and  an  endorsement.  For  an 
endorsement,  I mean  a signature  of  Mortgagees 
name. 

"3rd.  Now  we  have  had  this,  the  holder  presents 
note  with  no  markings  whatsoever,  no  paid,  nor 
endorsement  and  still  insists  that  same  be  re- 
leased, in  particular  a beneficiary  has  been 
insistent  on  this  procedure. 

"4th.  Then  we  have  had  this  matter.  Note  is  not 
marked  paid  on  face  of  same,  but  does  bear  an 
endorsement  on  the  back.  Thus  can  holder  demand 
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a release  of  record? 

"Also,  nay  we  digress  a bit;  suppose  we  are 
issuing  a marriage  lioense  because  the  Lady 
is  Pregnant  are  they  subject  to  the  three 
day  waiting  period. 

"Thanking  you  again  for  your  many  kind 
favors,  we  are." 


Ye  call  attention  to  Section  549,  R.  S,  Mo.  1939,  which  reads 
as  follows: 

"In  all  oases  where  lands  are  devised  by  last 
will,  a copy  of  such  will  shall  be  reoorded 
in  the  recorder* 8 office  in  the  county  where 
the  land  is  situated,  and  if  the  lands  are 
situated  in  different  oounties,  then  a copy 
of  suoh  will  shall  be  recorded  in  the  record- 
er’s office  in  each  county  within  six  months 
after  probate." 

It  will  be  noted  from  the  reading  of  the  last  section,  supra, 
that  it  is  provided  that  in  all  oases  where  lands  are  devised 
by  last  will,  a copy  of  suoh  will  shall  be  recorded  in  the 
recorder’s  offioe,  etc.  On  review  of  the  preceding  section 
contained  in  Article  20,  Chapter  1,  R.  S.  Mo.  1939,  our  atten- 
tion is  called  to  Section  546,  R.  S.  Mo.  1939,  which  reads  as 
follows: 


"All  wills  shall  be  recorded  by  the  clerk  of 
the  probate  oourt,  in  a book  kept  for  that 
purpose,  within  thirty  days  after  nrobate, 
and  the  originals  shall  be  ca  efully  filed 
in  his  offioe." 

It  will  be  noted  from  the  last  seotion,  supra,  that  all  wills 
must  be  recorded  in  the  book  kept  for  that  purpose  within 
thirty  days  after  probate,  in  the  office  of  the  probate  court. 
Under  the  rules  of  statutory  construction  it  Is  our  duty  to 
read  sections  546,  and  549,  R.  S.  Mo.  1939  , in  pari  materia. 
For  it  is  said  in  the  case  of  State  ex  inf.  V.  Koeln,  102  S.W. 
748;  270  Mo.  174,  l.o.  191: 

"*  * *It  is  a well  established  rule  of  statutory 
construction  that  statutes  in  pari  materia,  even 
though  enuoted  at  different  dates,  are  to  be  con- 
strued together  and  if  possible  given  such  con- 
struction as  will  harmonize  and  give  effect  to 
all  the  provisions." 
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Therefore,  it  la  our  view  that  through  the  use  of  the  word 
"copy"  in  Section  549,  R.  S.  Mo.  1939,  it  is  meant  that  a 
certified  copy  of  the  will  that  was  recorded  under  Section 
546,  R.  S.  Mo.  1939,  is  intended. 

We  further  wish  to  call  attention  to  Section  553,  R.  S. 

Mo.  1939,  whioh  reads  as  follows: 

"Any  will  admitted  to  probate  in  any  state, 
territory  or  district  of  the  United  States, 
together  with  the  order  admit ti  ng  the  same 
to  probate  therein,  certified  according  to 
act  of  congress,  shall  be  admitted  to  oro- 
bute  in  this  state  in  any  county  where  real 
estate  is  affected  thereby,  or  filed  in  the 
office  of  the  reoorde  of  deeds  in  suoh 
oounty,  and  all  suoh  wills  so  certified, 
heretofore  admitted  to  probate  in  any  suoh 
county,  or  filed  for  record  in  any  such 
recorder*  s office,  shall  give  notice  thereof, 
and  they,  or  certified  copies  thereof,  shall 
be  admitted  as  evidence  in  all  courts  in  this 
state,  and  when  any  will  is  admitted  to  pro- 
bate in  this  state,  as  aforesaid,  a certified 
copy  thereof,  under  official  seal,  made  by  the 
Judge  or  clerk  of  such  court,  or  the  recorder 
of  deeds,  in  case  the  same  is  filed  in  the 
recorder’s  offioe,  of  the  record  of  any  suoh 
will,  and  order  admitting  it  to  probate,  may  be 
filed  in  any  other  oounty  in  this  state  where 
real  estate  is  thereby  affected,  with  like  ef- 
feot  as  if  originally  filed  therein." 

It  will  be  noted  that  the  last  section,  supra,  provides  any 
will  admitted  to  probate  in  any  state,  territory  or  distriot 
of  the  United  States,  together  with  the  order  admitting  the 
same  to  probate  therein,  ce  tified  to  according  to  the  act 
of  congress,  shall  be  admitted  to  probate  in  this  state  in 
any  county  where  real  estate  is  affected  thereby,  or  filed 
in  the  office  of  the  recorder  of  deeds  in  such  oounty.  It 
will  be  noted  by  this  language  that  it  is  clearly  meant  that 
the  paper  writing  offered  for  reoord  in  the  recorder’s  office 
must  show  by  proper  certification  that  suoh  paper  writing  has 
been  probated,  and  fully  proved  up  as  the  last  will  and  testa- 
ment of  the  proported  testator  in  the  Jurisdiction  from  whence 
it  came.  In  other  words,  the  last  section  is  clear  that  a 
proported  will  which  does  not  bear  the  proper  certificate  should 
not  be  recorded  when  the  same  came  from  a foreign  Jurisdiction. 
Therefore,  it  is  our  opinion  that  when  we  read  Sections  546, 

549  and  553,  R.  S.  Mb.  1939,  together,  we  must  conclude  that  a 
recorder  of  deeds  should  not  receive  and  record  any  paper  writing 
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proportlng  to  be  a last  will  and  testament , whether  suoh 
paper  writing  devises  real  estate  or  not,  unless  such  paper 
writing  bears  a certificate  showing  that  suoh  paper  writing 
has  been  admitted  to  probate,  and  that  said  paper  writing  is 
a certified  cony  of  the  last  will  and  testament  of  the  therein 
named  testator  or  testatrix,  and  that  suoh  paper  writing  is 
recorded  in  the  record  provided  for  suoh  nurpose  in  the  offioe 
of  the  probate  court. 

Now  turning  to  the  la3t  portion  of  your  opinion  request. 

In  your  first  question  you  give  the  following  statement 
of  fact: 

,rl st . Not  marked  paid  on  faoe  of  note 
and  on  the  back  we  find  this,  For  release 
of  record  only,  witbout  recourse,  and  no 
endorsement 

In  answer  to  this  question  we  call  attention  to  Seotlon  3465 
R.  S.  Mo.  1939.  Because  of  the  length  of  the  section  we  only 
oopy  a portion  of  it: 

,f7f  any  mortgagee,  cestui  que  trust  or  as- 
signee, or  administrator  of  The  mortgagee, 
cestui  que  trust  or  assignee,  reoeive  full 
satisfaction  of  any  mortguge  or  deed  of 
trust,  he  shall,  at  the  request  und  oost 
of  the  person  making  the  same , acknowledge 
satisfaction  of  the  mortgage  or  deed  of 
trust  on  the  margin  of  the  record  thereof, 

*****.  In  onse  satisfaction  be  acknowl- 
edged by  the  payee  or  assignee,  or  in  case 
a full  deed  of  release  is  offered  for  reoord, 
the  note  or  notes  secured  shall  be  produoed 
and  canceled  in  the  presence  of  the  reoorder, 
who  shall  enter  that  fact  on  the  margin  of 
the  reoord  and  attest  tlu  sfeme  1th  his  of- 
ficial signature;  * * 

It  will  be  noted  from  the  reading  of  the  portion  of  the 
aforementioned  section  that  when  the  holder  of  a note 
shall  at  the  request  and  the  oost  of  the  person  making 
the  same,  acknowledge  satisfaction  of  the  mortgage  secur- 
ing said  note  or  notes,  and  it  is  further  provided  that  in 
oase  it  is  acknowledged  by  the  payee  or  assignee  the  note 
or  notes  shall  be  produoed  and  canceled  in  the  presence  of 
the  recorder.  We  understand  by  your  first  question  that 
the  holder  of  the  note,  whom  we  presume  is  the  payee  or 
assignee  of  said  note,  in  due  oouree  has  failed  to  place 
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his  signature  under  the  statement  which  appears  on  the 
back  of  the  note.  Therefore,  unless  he  appeared  per- 
sonally, it  is  our  view  that  you  would  not  have  authority 
to  allow  this  release  of  the  deed  of  trust  seourlng  said 
note  or  to  oanoel  the  note,  for  the  reason  the  holder  of 
the  note  does  not  designate  or  give  authority  by  way  of 
assignment  to  any  person  to  sign  the  deed  of  trust  marginal 
release  in  your  office  or  to  sign  the  cancellation  of  the 
note  tfiloh  is  placed  upon  the  note  by  the  recorder.  It  is 
our  view  that  this  note  should  be  sent  back  to  the  person 
who  sent  it,  stating  to  him  that  he  should  appear  in  person 
with  the  note  and  fulfill  the  requirements  of  the  statutes 
by  signing  the  marginal  feoord  and  notification  on  the  note. 
Then  the  note  should  be  delivered  b him  to  the  maker  thereof. 
The  maker  thereof  should  defray  the  oost  of  release.  If 
some  other  person  is  to  anpear  in  his  stead  then  the  holder 
of  the  note  should  place  an  endorsement  which  is  in  substance 
as  follows: 

"I  assign  the  within  i.ote  to  

(name  of  person 

to  appear  at  youF^offl  o'e  with  the  notej 
for  the  purpose  of  cancelling  this  note  and 
satisfaction  of  deed  of  trust  securing  same 

in  the  Recorder’s  of  floe, 

County." 


(^lgnatur e of  holder  of  note. ) 


The  words  "without  recourse"  are  not  neoessary  for  the 
reason  by  the  foregoing  statement  he  would  make  a limited 
endorsement  and  suoh  words  be  merely  precautionary  words. 

Of  course  the  words  in  a regular  endorsement  are  necessary 
if  the  holder  or  assignor  desires  to  protect  himself  from 
future  liability  on  the  note  in  the  hands  of  subsequent 
assignees.  If  he  made  the  endorsement  to  some  person  then 
when  such  person  appeared  in  your  offioe,  the  above  endorse- 
ment on  the  back  of  the  note  would  be  your  authority  to  allow 
suoh  person  to  sign  the  marginal  release  on  the  deed  of  trust 
reoord,  providing  the  deed  of  trust  only  secured  this  one 
note  and  oanoel  the  referred  to  note.  In  other  words,  you 
would  follow  your  regular  procedure.  If  the  holder  of  the 
note  appeared  in  person  of  oourse  he  could  do  this  without 
any  endorsement  on  the  back  of  the  note,  if  the  note  showed 
on  the  faoe  that  he  was  the  payee  or  if  there  was  an  assignment 
on  the  back  of  the  note  from  the  preceding  payee  or  assignee 
showing  that  he  was  the  holder  thereof  in  due  oourse. 
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In  your  seoond  question,  you  give  the  following  state- 
ment of  faot: 

• 

"Not  marked  paid  on  face  of  note  and  on  the 
back  we  find  this.  For  release  of  reoord, 
without  reoourse,  and  on  endorsement,  For 
an  endorsement,  I mean  a signature  of  Mor- 
tgagees name." 

It  Is  our  vlaw  that  this  note  should  be  returned  to 
the  mortgagee  who  placed  the  assignment  on  the  back  of 
the  note  directing  that  he  designate  a person* s name  In 
the  endorsement  or  that  a new  endorsement  be  made  to  read 
In  substance  as  follows: 

"I  assign  the  within  note  to  

(name  of  "person 


whom  you  designate  shall  have  the  authority 
to  produce  the  note  to  your  office  and  sign 
the  reoord)  for  the  purpose  of  cancelling  this 
note  and  satisfaction  of  deed  of  trust  secur- 
ing same  in  the  Recorder’s  office, 

County^"  (Signature  of  holder  of  note) 

In  other  words,  it  will  be  noted  by  your  statement  in  question 
two,  that  the  mortgagee  or  payee  of  said  note  though  he  signed 
the  statement  placed  on  the  back  thereof,  he  does  not  desig- 
nate who  shall  huve  the  authority  of  releasing  the  note  and 
the  seourity  of  the  note.  For  that  reason  you  would  not  know 
who  held  the  valid  assignment  of  the  note  for  that  particular 
purpose;  in  truth  and  faot  the  wording  does  not  constitute  a 
valid  assignment  of  such  note  for  any  purpose  as  stated  In 
your  seoond  question. 

Question  Number  Three  reads  as  follows: 

"Now  we  have  had  this,  the  holder  presents 
note  with  no  markings  whatsoever,  no  paid, 
nor  endorsement  and  still  Insists  that  same 
be  released,  in  particular  a beneficiary 
has  been  insistent  on  this  procedure." 

If  we  are  to  understand  by  this  question  that  the  named  payee 
in  the  note  presents  the  note  himself  to  your  offioe  then  in 
that  event  there  need  not  be  any  notification  on  the  faoe  of 
the  note  that  it  has  been  paid  nor  need  there  be  any  statement 
on  the  back  of  the  note  in  the  way  of  an  endorsement.  For 
suoh  person  would  have  the  authority  to  sign  the  marginal 
satisfaction  of  the  deed  of  trust  securing  the  note  and  would 
also  have  the  authority  to  sign  under  the  notification  that  you 
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place  on  the  note,  that  the  same  was  produced  and  can- 
celled in  your  presence.  On  the  other  hand  if  we  are 
to  understand  that  the  nerson  who  produces  the  note  and 
olaims  to  be  the  legal  holder  thereof,  but  that  such  note 
does  not  show  that  the  payee  therein  had  made  an  assignment 
on  the  back  thereof  that  the  note  has  been  assigned  to  him 
for  a valuable  consideration,  then  you  should  refuse  to 
satisfy  the  record  until  the  proper  authorization  is  made 
by  the  payee  for  you  would  have  no  way  of  knowing  with  cer- 
tainty that  such  person  was  the  holder  of  said  note  in  due 
course  for  value, 

Question  Number  Four  reads  as  follows: 

"Then  we  have  had  this  matter,  Note  is  not 
marked  paid  on  face  of  same,  but  does  bear 
an  endorsement  on  the  back.  Thus  can  holder 
demand  a release  of  record?" 

We  assume  by  your  question  Number  Four  that  a substantial 
statement  appears  on  the  b&ok  of  the  note  placing  the  owner- 
ship of  said  note  in  the  holder  thereof  who  appears  in  person 
in  your  office,  but  that  such  note  does  not  have  marked  aoross 
the  face  "paid"  or  "paid  in  full".  It  is  our  view  that  these 
words  are  not  necessary  on  the  faoe  of  any  note  for  from  the 
reading  of  a portion  of  section  3465  heretofore  set  forth, 
that  the  law  requires  that  the  legal  holder  of  the  note  if  ' 
the  some  be  paid,  shall  at  the  request  of  the  maker  thereof, 
appear  and  satisfy  the  deed  of  trust  and  cause  said  note  to 
be  cancelled  by  you  in  your  office.  The  whole  question  that 
presents  itself  to  you  in  every  case  is  whether  or  not  the 
person  who  presents  the  note  is  the  holder  of  the  note  in 
due  course  or  the  note  has  been  assigned  to  him  far  a limited 
purpose,  namely;  to  sutisfy  the  deed  of  trust  record  and 
cancel  the  note  in  your  office.  Of  oourse  there  are  sit- 
uations where  notes  are  produoed  and  the  security  is  partially 
released  und  the  note  is  shown  to  have  been  produoed  and 
not  cancelled.  We  do  not  go  into  this  question  for  the  reason 
that  you  do  not  ask  any  question  of  this  nature.  Further, 
we  do  not  cover  situations  where  notes  have  been  lost  or 
destroyed,  a reeding  of  Seotion  3465,  supra,  will  afford 
that  information. 


Now  turning  to  your  final  question  which  reads  as  follows: 

"Also,  may  we  digross  a bit;  suppose  we  are 
issuing  a marriage  license  beoause  the  Lady 
is  Pregnant  are  they  subject  to  the  three  day 
waiting  period," 


Honorable  Roy  G.  Skillraan 


■8 


February  0,  1944  . 


Seotlon  3364,  Laws  of  Missouri,  1943,  page  640,  reads  in 
part  as  follows: 

"*  * ^Before  applicants  for  a marriage  license 
shall  reoeive  a lloense,  and  before  the  Recorder 
of  Deeds  shall  be  authorized  to  issue  a lloense, 
the  parties  to  the  marriage  must,  at  least  three 
days  before. the  date  they  desire  suoh  lloense  to 
be  issued,  present  an  application  for  the  lloense 
to  the  Reoorder  of  Deeds.  * * ^Provided,  however . 
that  said  lloense  may  be  issued  on  order  of  the 
Circuit  or  probate  oourt  or  a judge  thereof  in 
vacation  of  the  County  in  whioh  said  lloense  is 
applied  for,  without  waiting  three  days  as  herein 
provided,  suoh  lloense  being  issund  only  for 
good  cause  shown  and  by  reason  of  suoh  unusual 
conditions  as  to  make  suoh  marriage  advi sable ." 

It  will  be  noted  from  the  reading  of  the  aforementioned  por- 
tion of  Seotlon  3364,  that  at  least  three  days  before  the 
date  they  desire  suoh  lloense  to  be  issued,  they  must  pre- 
sent an  application  for  the  lloense  to  the  Reoorder  of  Deeds. 
Provided,  however,  that  said  lloense  may  be  issued  on  order  of 
the  oirouit  or  probate  oourt  or  judge  thereof  of  the  county 
in  whioh  said  lloense  is  applied  for.  We  call  attention  to 
the  faot  that  at  no  other  plaoe  in  the  law  is  authority  given 
to  any  other  person  to  make  orders  whioh  have  the  effeot  of 
dispensing  with  a three  day  waiting  period.  Therefore,  we 
must  oonolude  that  a person  who  falls  under  the  situation 
set  forth  in  your  question  must  wait  the  three  day  period  un- 
less suoh  person  prooures  an  order  from  the  oirouit  or  pro- 
bate oourt  or  judge  there  in  vacation  of  the  oounty  in  whioh 
said  lloense  is  applied  for.  Or  in  other  words,  a reoorder 
of  deeds  oan  only  dispense  or  aooelerate  the  time  after  an 
application  has  been  presented  to  his  office  for  a lloense 
to  a lesser  time  of  Issuing  the  lloense  than  three  days  where 
he  has  in  his  hands  an  order  of  a oirouit  or  probate  oourt  or 
judge  thereof  in  vacation  ordering  that  suoh  license  shall  be 
immediately  issued  or  at  the  time  indicated  in  the  order.  In 
oonneotion  with  your  question  we  further  wish  to  call  atten- 
tion to  Seotlon  3364a,  whioh  reads  in  part  as  follows: 

"It  shall  be  unlawful  for  the  Reoorder  of  Deeds 
of  any  County  or  ^ity  to  issue  a marriage  lloense, 
to  any  person,  unless  suoh  person  presents  and 
files  with  suoh  Recorder  of  Deeds  a report  of  a 
negative  laboratory  serological  test  for  syphilis 
and  an  affidavit  signed  by  the  applicant  that  to 
his  or  her  best  knowledge  and  belief  he  or  she  is 
free  from  syphilis;  * * * * or  unless  a duly  licensed 
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phyaiolan  presents  a certificate  stating 
that  one  of  the  applicants  for  a license 
to  marry  Is  on  his  or  her  deathbed  and 
unlikely  to  consummate  the  marriage  or 
that  an  applicant  Is  pregrant." 

It  Is  our  opinion  from  the  reading  of  the  portion  set  forth 
of  section  3364a  that  the  person  referred  to  in  your  question 
can  dispense  with  the  requirement  of  said  section  of  a cer- 
tificate of  a serological  test  for  syphilis  If  she  presents 
a certificate  of  a duly  licensed  physician  that  she  is  preg- 
nant . 


CONCLUSION. 


1)  It  is  the  opinion  of  this  department  that  a recorder 
of  deeds  may  refuse  to  record  a paper  writing  proport lng 
to  be  a last  will  and  testament,  unless  such  paper  writing 
authentically  shows  that  It  is  a certified  oopy  of  a will, 
duly  recorded  In  the  book  kept  for  that  purpose  in  the 
probate  court's  office  of  a Missouri  county,  or  such  paper 
writing  has  bean  admitted  to  probate  in  some  other  state, 
territory,  or  distrlot  of  the  United  States  with  the  order 
admitting  the  same  to  probate  therein,  and  bears  an  authen- 
tic oertifioate. 

2 ) It  is  the  opinion  of  this  department  that  a note  on  whloh 
the  following  notation  is  found:  "Not  marked  paid  on  face 

of  note  and  on  the  back  we  fine  this.  For  release  of  reoord 
only,  without  recourse,  and  no  endorsement.",  can  only  be  oan- 
oelled  and  the  seourity  securing  same  satisfied  of  reoord 
by  the  named  payee  of  the  note  or  one  who  is  shown  to  be  an 
assignee  through  proper  endorsement  on  the  back  of  the  said 
note  as  the  notation  above  set  forth  is  a nullity. 

3)  It  is  our  opinion  that  a note  on  whioh  the  following  no- 
tation is  found:  "Not  marked  paid  on  face  of  note  and  on 

the  back  we  find  this,  For  release  of  reoord,  without  reoourse 
and  an  endorsement.  For  an  endorsement,  I mean  a signature 
of  Mortgagees  name."  can  only  be  o&noalied  and  the  security 
securing  same  satisfied  of  record  by  the  original  payee  of 
said  note  or  his  assignee  through  proper  endorsement  on  said 
note  appearing  in  person  at  the  recorder's  office.  The  above 
referred  to  notation  on  the  note  does  not  authorize  any  named 
person  for  the  limited  purpose  stated  in  said  proported  en- 
dorsement as  the  assignee,  and  for  that  reason  said  proported 
endorsement  is  a nullity. 
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4)  It  Is  the  opinion  of  this  department  that  a note  on 
whloh  the  following  notation  is  found:  "Now  we  have  had 
this,  the  holder  presents  note  with  no  markings  whatso- 
ever, no  paid,  nor  endorsement  and  still  InsistB  that 
same  be  released,  in  particular  a beneficiary  has  been 
insistent  on  this  procedure,”  can  only  be  cancelled  and 
the  security  securing  same  satisfied  of  record  by  the 
named  payee  on  the  face  of  the  note  appearing  at  the  of- 
fioe,  in  person,  with  the  original  note  or  a oo  py  of  the 
same  as  is  provided  for  in  Section  3465  R,  S.  Mo.  1939. 

5)  It  is  the  opinion  of  this  department  that  a note  on 
whioh  the  following  notation  is  found:  ”Then  we  have  had 
this  matter,  Note  is  not  'narked  paid  on  faoo  of  some, 

but  does  bear  an  endorsement  on  the  back.  Thus  con  holder 
demand  a release  of  record?”  con  only  be  cancelled  and  the 
security  securing  same  satisfied  of  record  by  the  holder 
of  said  note  in  due  course  (assuming  that  the  endoreemsnt 
on  the  back  of  the  note  is  sufficient  to  place  the  title 
of  said  note  in  said  person)  then  such  person  nay  appear 
in  your  office,  present  the  note,  and  have  the  mom  can- 
celled of  record,  and  the  security  duly  satisfied  on  the 
margin  of  the  reoord.  It  is  further  our  opinion  that  whether 
or  not  a note  is  marked  ’’paid"  or  "paid  in  full”  across  the 
face  of  the  note  is  not  controlling.  But  the  question  to 
determine  is  whether  or  not  the  person  presenting  the  same 
is  a holder  thereof  in  due  oourse,  or  ie  the  holder  of  said 
note  for  a limited  purpose,  with  powei  to  do  a limited  thing. 

For  example,  for  the  purpose  of  cancelling  the  note  and 
satisfying  deed  of  trust  securing  same  of  record  in  the 
recorder's  office  in  whioh  said  note  lr  presented, 

6A)  It  is  the  opinion  of  this  department  that  the  three  day 
waiting  period  for  the  issuance  of  a marriage  license  after 
the  application  is  filed  therefor  , can  only  bo  dispensed  with 
through  the  procurement  of  an  order  from  a circuit  or  probate 
court  or  Judge  thereof  in  vaoation  of  the  county  in  which  said 
license  is  applied  for,  giving  such  authority  to  the  recorder 
of  deeds  of  said  county . 

6B)  If  on  applicant  is  pregnant  she  may  dispense  with  the 
requirement  of  a certificate  of  a serological  test  for  syphilis 
by  presenting  to  the  recorder  of  deeds  a certificate  from  a duly 
licensed  physician  stating  that  she  is  pregnant. 
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Respectfully  submitted, 


B.  Richards  Creech 
Assistant  Attorney-General 

Af'RGVAB: 
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Attorney  .General 
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Maximum  retention  offees  permissible 
for  1941  and  1942. 


February  25,  1944 


Honorable  Forrest  Smith 
Auditor,  State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 


This  office  is  in  receipt  of  your  letter  of 
recent  date  in  which  you  request  an  opinion.  Omitting 
caption  and  signature,  this  request  reads  as  follows: 

"Section  13404,  R.  S.  Missouri,  1939, 
provides  that  the  Judge  of  the  Probate 
Court  may  retain  from  hie  earned  fees  an 
annual  compensation  not  to  exceed  the 
compensation  of  a Judge  of  the  Circuit 
Court  having  jurisdiction  in  such  county. 

"Prior  to  1939  the  compensation  of  most  of 
the  Circuit  Judges  in  Missouri  was  $3500.00 
but  in  1939  Section  13394,  R.  S.  Missouri, 

1939,  was  amended  and  provides  for  a 
compensation  of  $1300.00  per  annum  to  the  above 
classified  Circuit  Judges  for  their  services 
as  Jury  Co  ' ilssioners,  making  the  total  com- 
pensation for  said  Circuit  Judges  on  and 
after  the  effective  date  of  this  amended 
law  $4800.00. 

"We  would  like  for  you  to  render  an  opinion 
advising  us  when  the  increase  in  the  amount 
of  fees  permitted  to  be  retained  by  a 
Probate  Judge  would  hecome  effective . The 
Probate  Judges  last  term  ended  on  December 
31,  1942.  What  would  be  the  maximum  reten- 
tion permissable  for  1941  and  1942  by  the 
Probate  Judges?" 

Inasmuch,  as  this  question  has  been  answered 
at  considerable  length  in  various  other  opinions,  we 
submit  for  your  consideration  an  opinion  of  January 
16,  1943,  pertaining  to  the  compensation  of  probate 
Judges}  also,  our  opinion  of  August  30,  1943,  devoted 
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to  the  consideration  cf  probate  judges , under  Senate 
Bill  No.  4,  together  with  cur  opinion  of  September 
20,  1943.  which  is  devoted  to  the  fees  and  salaries 
of  probate  judges,  together  with  our  opinion  of  Octo- 
ber 7,  1943. 

We  believe  these  opinions  fully  answer  any 
question  raised  in  your  letter  and  submit  same  in  lieu 
of  another  opinion. 


Respectfully  submitted 


L.  I.  MORRIS 

Assistant  Attorney  General 


APPROVED* 


ROY  McIJITTRICK 
Attorney  General 


LIMiLeC 
Enel . 


ROADS  AN5  BRIDGES:  The  word  "shall”,  as  used  in  Section 

8514,  R.  S.  Missouri,  1939,  is  to  be 
construed  in  a directive  or  permissive 
sense;  that  the  v:crds  "biennially  there- 
after", as  contained  in  said  section, 
are  to  be  construed  as  at  least  two  years 
must  elapse  before  a County  Court  shall 

change  the  boundaries 

A^rll  1944  0f  a roS(3  district  formerly 

created  under  said  section. 


Honorable  J.  P.  Smith 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 


Dear  Sir:  . 

We  are  in  receipt  of  your  letter  of  April  6 wherein 
you  request  an  opinion  from  this  department,  which  opinion 
request  reads  as  follows: 

"Sec.  8514,  R.3.  Mo.  1939,  provides  for 
the  County  Court,  shall  during  the  month 
of  January  1918,  shall  divide  the  County 
into  Road  Districts. 

"The  question  is,  would  It  be  legal  for 
the  County  Court,  in  some  other  months 
other  than  January,  to  make  such  road 
districts?  Please  answer  definitely. 

"The  same  Section  further  provides,  'Said 
Courts  shall  during  the  month  of  January 
biennially  thereafter,  have  authority  to 
change  the  boundaries  of  said  Road  Districts, 
etc.'  2nd  question  is:  Has  the  County  Court 
the  authority  to  make  a change  in  any  other 
month  of  the  year,  other  than  January? 

Please  answer  dlreot. 

"3rd:  The  first  provision  was  in  January, 

1918,  it  being  an  even  number.  Must  any 
change  of  road  district  to  be  legal  have 
to  be  made  in  January  of  an  even  year  after 
January,  1918? 

"4th:  Where  part  of  County  is  in  Special 
Road  districts,  con  the  County  Court  organ- 
ise that  part  of  the  County  not  in  special 
Road  Districts,  in  what  is  called  special 
unit  Road  district,  or  does  it  require  the 
entire  County  to  form  the  unit  oounty  road 
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unit?  Please  give  me  direct  opinion  on 
this  question* 

n5tht  Webster  County  has  several  Special 
Road  Districts*  The  County  Court  a few 
years  ago,  I think  in  March,  not  in 
January  as  the  law  provides,  organised 
that  part  of  the  County  that  is  not  in 
Speoial  Road  Districts  in  to  what  is 
called  a County  Unit*  Can  that  legally 
be  done?  My  version  is  that  the  County 
Court  has  no  authority  to  form  a county 
unit  of  the  roads,  unless  it  lnoluded  all 
of  the  County,  and  that  the  County  Court 
has  no  legal  authority  to  change  road 
districts  only  in  the  month  of  January  of 
even  years  and  not  in  any  other  month  or 
years,  and  if  done,  it  is  illegal*  Am  I 
right  or  am  I wrong?  You  tell  me  what 
the  law  is  direot* 

"When  the  County  Court  pretended  to  or- 
ganise the  County  into  a County  unit,  a Road 
district  that  had  about  $800*00  in  cash  was 
taken  over  by  the  Unit  Road  District*  The 
road  distriot  wants  to  be  put  back  whore  it 
was  before,  and  their  money  and  machinery 
returned  to  them.  Can  the  County  Court  do 
that?" 


At  the  outset,  we  wish  to  call  attention  to  Section  8514, 
R*  S*  Missouri  1939  referred  to  in  your  opinion  request,  whloh 
section  reads  as  follows! 

"The  county  courts  of  all  counties,  other 
than  those  under  township  organisation, 
shall,  during  the  month  of  January,  1918, 
with  the  advice  and  assistance  of  the 
county  highway  engineer,  divide  their 
counties  into  road  districts,  all  to  be 
numbered,  of  suitable  and  convenient  sise, 
road  mileage  and  taxable  property  con- 
sidered* Said  courts  shall,  during  the 
month  of  January  biennially  thereafter, 
have  authority  to  change  the  boundaries 
of  any  such  road  district  as  the  best  in- 
terest of  the  public  may  require." 
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Now  concerning  ourselves  with  the  construction  that 
should  be  plaoed  upon  the  word  "shall”  as  that  term  is  used 
in  the  above  aeotion  of  the  statutes,  we  call  attention  to 
the  case  in  re  Laub,  appeal  of  Snyder  et  al*,  21  Atl.  (2d) 
575,  1.  o.  580,  wherein  the  court  saldt 

"While  the  Act  contains  provisions 
mandatory  in  terms,  it  must  be  re- 
membered that  the  'word  "shall”  when 
used  by  the  Legislature  to  a court, 
is  usually  a grant  of  authority,  and 
means  "may,”  and  even  if  it  is  in- 
tended to  be  mandatory  it  must  be 
subjeot  to  the  neoessary  limitation 
that  a proper  case  has  been  made  out 
for  the  exerolse  of  the  power*1 
Anderson's  Appeal,  215  Pa*  119,  122, 

64  A*  443,  444 | Becker  v*  Lebanon, 
eto.,  St*  Ry.  Co*,  188  Pa*  484,  41  A* 

612)  Pittsburgh  v*  Coursin,  74  Pa* 

400.” 

In  the  case  of  State  ex  inf*  Gentry,  Atty.  Gen*,  v* 
Lamar  et  al.,  291  S*  W*  457,  1*  o*  458,  the  court  stated  the 
general  rule  as  follows! 

It  is  a rule  of  construction  that 
a statute  specifying  a time  within 
which  a publlo  officer  is  to  perform 
an  offloial  act  regarding  the  rights 
and  duties  of  others,  is  directory 
merely,  unless  the  nature  of  the  act 
to  be  performed,  or  the  phraseology 
of  the  statute  is  such,  that  the  des- 
ignation of  time  must  be  considered 
as  a limitation  of  the  power  of  the 
officer*  * * * * * it  would  be  strange 
if  a statute  specifying  an  early  day 
at  which  an  act  must  be  done  with  a 
view  to  its  speedy  execution,  should 
be  construed  that  the  act  oould  not  be 
done  at  all  after  the  day  when  the 
necessity  for  its  performance  is  as 
great,  if  not  greater,  afterwards  than 
before*  If  the  court  had  failed  to 
make  the  appointment  in  the  term  time, 
the  clerk  oould  have  made  it;  but 
dearly  when  the  court  convened  again, 
the  power  of  appointment  in  the  clerk 
was  suspended* ' St*  Louis  County  Court 
v*  Sparks,  10  Mo*  117,  loo*  oit*  122, 

45  Am*  Deo*  355.” 
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In  the  case  of  State  ex,  inf.  Mitchell,  Pros.  Atty., 
ex  rel  Goodman  v.  Heath,  132  S.  W,  (2d)  1001,  345  Mo.  226, 
l.o.  229,  the  court  said* 

" * * * * 1 If  a statute  merely  requires 
certain  things  to  be  done  and  nowhere 
prescribes  the  result  that  shall  follow 
If  such  things  are  not  done,  then  the 
statute  should  be  held  to  be  directory. 

■»  * * * *w 

We  further  wish  to  point  out  that  in  neither  Section 
8514,  supra,  nor  any  section  in  Article  3,  Chapter  46,  R.  S. 
Missouri,  1939,  of  which  Section  8514  Is  a part,  is  there 
contained  a penalty  provision,  nor  is  there  prescribed  the 
result  that  shall  follow  should  the  County  Court  divide  their 
county  into  road  districts,  or  should  the  County  Court  change 
the  boundaries  of  such  road  districts  In  a month  different 
from  January,  the  month  set  forth  with  particularity  In  Seo- 
tion  8514.  Therefore,  we  must  conclude  from  the  reading  of 
the  oases  that  the  word  "shall,"  as  contained  In  Section  8514, 
is  directory  or  permissive  and  not  mandatory. 

Now  turning  to  your  question  No.  1 which  reads,  "Would 
It  be  legal  for  the  County  Court  in  some  other  months  other 
than  January  to  make  such  road  districts,"  my  answer  is  that 
It  would  be  legal  because  of  the  fact  that  it  is  merely  direc- 
tory that  the  court  shall  divide  the  county  Into  road  districts 
in  the  month  of  January.  Further,  the  County  Court  would  have 
the  authority  to  change  the  boundaries  of  such  road  districts 
in  a different  month  other  than  January  for  the  same  reason. 

In  question  No.  2 you  ask,  "Has  the  County  Court  the 
authority  to  make  a change  in  any  other  month  of  the  year  other 
than  January?"  This  has  been  answered  in  question  No.  1. 

Your  question  No.  3 reads  as  follows i "Must  any  change 
of  road  district  to  be  legal  have  to  be  made  in  January  of  an 
even  year  after  January,  1918?"  The  answer  to  this  question 
is  yes. 


We  wish  to  oall  attention  to  tho  last  sentence  in  Sec- 
tion 8514,  which  sentence  reads  as  follows! 

"Said  courts  shall,  during  the  month 
of  January  biennially  thereafter,  have 
authority  to  change  the  boundaries  of 
any  such  road  district  as  the  best  in- 
terest of  the  public  may  require." 
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It  la  our  view  that  It  la  directory  whether  or  not  they  change 
the  boundaries  In  the  month  of  January.  However,  we  wish  to 
particularly  call  attention  to  the  word  "biennially",  as  under 
the  rules  of  statutory  construction  it  is  our  duty  to  give  mean- 
ing to  the  word  "biennially"  and  construe  it  in  its  common  and 
ordinary  meaning  in  the  whole  section.  The  word  "biennial"  is 
defined  in  Webster's  Dictionary  as  follows s 

"A  space  of  two  yearn.  Happening,  or 
taking  place,  once  in  two  years)  as  a 
biennial  eleotion.  Continuing  or  last- 
ing for  two  years." 

Therefore,  it  is  our  view  that  a County  Court  having  onoe 
followed  the  provisions  of  the  first  sentence  of  Seotion  8514, 
and  having  divided  the  county  into  road  districts  with  the  ad- 
vice and  assistance  of  the  county  highway  engineer,  that  a two 
year  period  must  elapse  before  the  County  Court  shall  have 
authority  to  change  the  boundaries  of  such  road  district  so 
created  and  designated  under  the  provisions  as  contained  in 
the  first  sentence  of  the  section. 

To  sustain  our  position  in  this  proposition,  we. call 
attention  to  the  case  of  State  ex  rel.  McKittrlok,  Atty.  Gen., 
v.  Carolene  Products  Co.,  144  S.W.  (2d)  155,  1.  o.  155,  346 
Mo.  1049,  wherein  the  court  saidt 

"It  is  a cardinal  rule  of  construction 
that  every  word,  clause,  sentence  and 
section  of  an  act  must  be  given  some 
meaning  unless  it  is  in  conflict  with 
the  legislative  intent.  State  v.  Wipke 
et  al..  Mo.  Sup.,  155  S.  . 2d  354) 

State  ex  rel.  Kansas  City  Power  & Light 
Co.  v.  Smith,  342  Mo.  75,  111  S.W.  2d 
513)  Holder  v.  Elms  Hotel  Co.,  338  Mo. 

857,  92  S.W.  2d  620,  104  A.  L.  R.  339. 

In  answer  to  questions  Nos.  4 and  5,  we  are  herewith  en- 
closing an  opinion  heretofore  rendered  by  this  department  to 
Honorable  Charles  E.  Murrell,  Jr.,  Prosecuting  Attorney  of  Adair 
County,  Kirks vllle,  Missouri,  dated  December  14,  1939,  which  in 
our  view  answers  these  two  questions  specifically. 

Answering  the  question  in  the  last  paragraph  of  your 
opinion  request,  we  presume  you  hove  reference  to  money  and  ma- 
chinery and  other  property  turned  over  to  the  road  overseer 
under  the  provisions  of  Seotion  8518,  R.  S.  Missouri  1939.  It 
will  be  noted  that  such  road  overseers  are  under  bond.  Further  > 
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in  Section  3521,  R.  S.  Missouri  1959,  each  road  overseer  makes 
e detailed  report  under  oath  to  the  County  Court  of  the  monies 
received  and  how  expended  by  him,  which  report  and  settlement 
is  duly  approved  by  the  court.  We  presume  that  this  has  been 
adhered  to,  and  in  view  of  what  we  have  heretofore  set  forth 
in  this  opinion,  no  doubt  the  last  paragraph  of  your  letter  is 
of  no  further  consequence. 

It  may  be  pointed  out  that  the  road  distriot  referred 
to  in  the  last  paragraph  of  your  letter  has  become  extinct, 
and  any  chan, res  there  would  be  now  brought  about  by  the  County 
Court  might  or  might  not  in  the  scope  be  the  same  geographlo 
area  of  the  old  district.  But  be  this  as  it  may,  if  a district 
were  now  created  it  would  be  an  entirely  new  district  for  all 
intents  and  purposes  as  distinguished  in  the  old  distriot  which 
is  not  extinct. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  word  "shall" 
as  contained  in  Section  8514,  R.  3.  Missouri  1939,  is  to  be  in- 
terpreted in  a directive  and  permissive  sense  as  distinguished 
from  a mandatory  sense. 

It  is  the  further  opinion  of  this  department  that  when  a 
County  Court  has  divided  a county  into  road  districts,  as  is 
provided  in  Section  8514,  at  least  two  years  must  elapse  before 
a County  Court  of  the  county  shall  have  authority  to  change  the 
boundary  of  any  road  distriot  so  created  under  Section  8514, 
for  said  section  uses  the  words  "biennially  thereafter". 


Respectfully  submitted. 


APPROVED* 

B.  RICHARDS  CREECii 

Assistant  Attorney  General 


R6Y  MoKTMM'ck 

Attorney  General 


BRC iml 
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i..ay  not  invest  escheated  funds  in  govern- 
ment bonds  until  escheat  becomes  absolute 
and  money  is  osid  into  puolxc  scnool  fund 
and  then'  it  Is  duty  of  board  of  education 
to  direct  such  Investment. 
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Ilonorable  Torres  t Smith 
State  Auditor 
Joffersan  City,  Missouri 
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Dear  Sir: 


Your  letter  of  Jxtne  14th,  1944,  is  as  follows: 


"At  a special  meeting  of  the  Board 
of  Pund  Commissioners  of  the  State 
of  Missouri  on  May  23,  1944,  Gov. 

Forrest  C.  Donnell  requested  that  we 
obtain  an  opinion  from  your  office 
regarding  the  following  questions: 

"1.  Docs  tlxe  Board  of  Fund  Commission- 
ers have  authority  to  invest  in  Govern- 
ment Bonds,  moneys  paid  into  tlxe  dscheat 
Fund  urdor  the  provisions  of  Article  1, 
Chapter  3,  R.  S.  Ko.  1939? 

"2.  Does  the  Board  of  Fund  Commission- 
ers have  authority  to  invest  in  Govern- 
ment Bonds,  impounded  insurance  funds 
paid  into  tlie  Bsclieat  Fund  harch  23, 

1944  and  designated  lG-2/3>  State  Case 
Fire  Insurance  Refund  Section  59B5A, 

Laws  of  Ills  sour  1 41,  page  396?" 


I 


In  Laws  of  Ilissouri  1941,  at  page  366,  Article  1, 
Chapter  3,  R.  s.  LIo.  1939,  relating  to  escheats,  was 
amended.  Section  642a  of  the  1341  anendment  provides: 


"The  State  Board  of  Fund  Commissioners 
shall  Invest  all  moneys  paid  into  the 
State  Treasury  under  the  provisions  of 
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Article  I,  Chapter  3,  Revised  Statutes 
of  Missouri,  1933,  tliat  have  accumulated, 
or  nay  hereafter  accumulate.  In  the  State 
Treasury  In  registered  United  States 
Government  and  State  of  Illsaourl  bonds, 
at  not  less  tlian  par  value,  and  shall  at 
all  times  lceep  said  Fund  so  Invested, 
provided  tiuat  said  board  Biiall  hoop  In 
t/jQ  State  Treasury  In  cash  the  amount 
appropriated  by  the  General  Assembly  each 
biennium  to  pay  claims  duly  approved  under 
the  provisions  of  Sections  623  and  624  of 
Article  I,  Chapter  3,  Revised  Statutes  of 
Illsaourl , 1939.” 


Tills  section  is  very  clear  and  definite  in  meaning,  and 
unless  it  appears  tliat  the  Constitution  prohibits  the  General 
Assembly  from  providing  for  the  investment  of  escheat  funds 
in  government  bonds,  the  first  question  presented  must  be 
answered  in  the  affirmative. 

Section  43,  Article  IV,  of  the  Missouri  Constitution, 
provides : 


"All  revenue  collected  and  moneys  received 
by  the  State  from  any  source  whatsoever 
shall  go  into  the  treasury,  and  the  General 
Assembly  shall  have  no  power  to  divert  tlie 
sane,  or  to  permit  money  to  be  drawn  from 
the  treasury,  excopt  in  pursuance  of  regu- 
lar appropriations  made  by  law.  * » * > *" 


Section  19,  Article  X,  of  the  Missouri  Constitution, 
also  provides: 


"No  moneys  siiall  over  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  oxoept  in  pursuance 
of  an  appropriation  by  law;  * ■»  > * **  * 


In  Lavrson  v.  Baker,  220  S.  V/.  260,  268  (Tex.)  a similar 
constitutional  provision  v;ao  under  discussion,  and  the  oourt 
observed; 
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"Whatever  may  he  the  precise  meaninc 
of  the  prohibition  in  the  Constitution 
that  no  money  shall  he  drawn  from  the 
treasury  hut  in  pursuance  of  specific 
appropriations  made  by  law,  it  would 
seem  not  to  admit  of  serious  argument 
that  it  will  he  effective  to  prohibit 
the  Legislature,  or  any  officer  under 
its  direction,  from  lending  or  invest- 
ing state  funds,  except  as  authorised 
in  the  Constitution." 


It  is  difficult  to  see  how  this  meaning  was  given  to 
such  a restriction  on  the  withdrawal  of  money  from  the 
treasury,  unless  it  he  considered  that  all  such  withdrawals 
by  appropriation  had  to  he  for  the  purpose  of  paying  obliga- 
tions of  the  State.  Suoh  meaning  can  logically  he  given  the 
Missouri  provisions  when  read  in  connection  with  Section  15, 
Article  X of  the  Constitution  which  directs  how  money  in  the 
treasury  may  he  invested.  This  latter  provlsion,hy  covering 
the  entire  subjeot  of  withdrawals  from  the  treasury  for  In- 
vestment, of  necessity  leaves  Section  43,  Article  IV  and 
Section  19,  Article  X,  as  only  authorising  withdrawals  by 
appropriations  for  the  purpose  of  paying  obligations.  The 
three  sections,  when  considered  together,  clearly  make  Sec- 
tion 642a,  supra,  invalid.  Section  15,  Article  X of  the 
Missouri  Constitution  provides! 


"All  moneys  now,  or  at  any  tine  here- 
after, in  the  State  treasury,  belong- 
ing to  the  State,  shall,  immediately 
on  receipt  thereof,  be  deposited  by 
the  Treasurer  to  the  credit  of  the  State 
for  the  benefit  of  the  funds  to  whioh 
they  respectively  belong,  in  suoh  bank 
or  banks  as  he  may,  from  time  to  time, 
with  the  approval  of  the  Governor  and 
Attorney  General,  select,  the  said  bank 
or  banks  giving  security,  satisfactory 
to  the  Governor  and  Attorney  General 
for  the  safekeeping  and  payment  of  such 
deposit,  when  demanded  by  the  State 
Treasurer  on  his  oheck— suoh  bank  to 
pay  a bonus  for  the  use  of  suoh  deposits 
not  less  than  tine  bonus  paid  by  other 
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banks  for  similar  deposits;  and  the 
some,  togetlTer  with  such  interest 
and  profits  as  may  accrue  thereon, 
shall  be  disbursed  by  said  Treasurer 
for  the  purposes  of  the  State,  accord- 
ing to  law,  upon  warrants  drawn  by  the 
State  Auditor,  and  not  otherwise." 


This  section  specifically  provides  how  noney  in  the 
treasury  shall  be  invested,  and  is  exclusive  sinoe  it  covers 
"all  moneys  * » * in  the  State  treasury."  To  put  part  of 
the  money  in  the  treasury  in  government  bonds  is  certainly 
not  depositing  it  in  banloB  as  directed.  This  deposit  was 
clearly  considered  as  a form  of  investment  for  it  is  express- 
ly provided  that  such  banks  are  "to  pay  a bonus  for  the  use 
of  suoh  deposits  not  less  than  the  bonus  paid  by  other  banks 
for  similar  deposits." 

It  therefore  appears  that  the  Constitution  prescribes 
the  only  way  funds  in  the  treasury  may  be  invested,  and 
that  being  so,  a statute  of  the  General  Assembly  directing 
otherwise  would  be  invalid. 

We  are  fortified  in  this  conclusion  by  the  provisions 
of  Sections  0 and  9 of  Article  XI  of  the  Missouri  Constitu- 
tion. Section  6 defines  w'uat  shall  constitute  the  public 
school  fund,  and  then  expressly  provides  that  said  fund 
shall  be  "securely  invested  and  sacredly  preserved."  Sec- 
tion 9 then  provides  the  form  of  Investment,  as  follows: 


"No  part  of  the  public  sohool  fund  of 
the  State  shall  ever  be  invested  in  the 
stoolc  or  bonds  or  other  obligations  of 
any  other  Stats,  or  of  any  county,  oity, 
town  or  corporation;  and  the  proceeds 
of  the  sales  of  any  lands  or  other 
property  which  now  belong  or  may  here- 
after belong  to  said  school  fund  shall 
be  invested  in  the  bonds  of  the  Stats 
of  Missouri,  or  of  the  United  States." 


This  fund  Is  also  under  the  control  of  the  treasury 
and  therefore  we  see  that  the  authors  of  the  Constitution 
of  1875  considered  It  necessary  to  expressly  provide  for 
the  investment  of  the  sohool  fund  in  government  bonds.  The 
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obvious  reason  that  made  this  necessary  was  the  Tact  that 
Section  15,  Article  X,  supra,  direoted  that  all  money  in  the 
treasury  should  be  invested  in  banks. 

CJKCLU3I0H 

It,  therefore,  is  our  opinion  that  the  funds  arising 
under  Article  1,  Chapter  3,  R.  3.  Mo,  1939,  relating  to 
escheats,  nay  not  be  invested  In  government  bonds,  as  di- 
rected by  Seotion  642a,  Laws  of  Missouri  1941,  because  con- 
trary to  the  constitutional  direction  for  the  investment  of 
all  funds  In  the  treasury  as  contained  in  Section  15,  Article 
X. 


II 

Seotion  5985a,  Laws  of  1941,  page  397,  provides  that 
certain  insurance  premiums  impounded  with  the  Superintendent 
of  Insurance  pending  review  of  rato  orders  shall,  upon  final 
termination  of  the  review  be  returned  to  the  persons  or  com- 
panies entitled  thereto;  that,  if  after  diligent  attempts 
have  been  made  to  return  said  money  there  remains  any  not  re- 
turned because  the  owner  Is  unknown: 


Jr  » caid  money  siiall  escheat  and 
vest  in  the  State  of  Missouri,  and  It 
shall  be  the  duty  of  said  Superinten- 
dent of  Insurance  to  pay  the  same  to 
the  Stato  Treasurer  » » * and  such 
money  shall  bo  credited  to  a fund  to 
be  designated  as  'escheat'  * ■»  * * 


where  It  is  to  be  lie  Id  for  five  years  during  which  persons 
liaving  olaims  thereto  may  establish  the  same  and  be  paid. 
Thereafter,  said  money: 


”•>  > •»  after  remaining  therein  unclaimed 
for  five  years  3hall  escheat  and  vest 
absolutely  in  the  State,  and  all  persons 
or  corporations  siiall  bo  forover  barred 
and  precluded  from  setting  up  title  or 
claim  to  any  of  said  funds,  and  the  same 
siiall  be  on  the  order  of  the  Board  of 
Funds  C omnia s loners  transferred  to  the 
general  revenue  fund  of  the  State  * » 
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It  Ic  clear  that  the  funds  dealt  with  In  this  section  are 
those  resulting  from  impoundments  growing  out  of  insurance 
rate  increases  and  decreases  under  Article  8,  Chapter  37, 

R.  S.  Mo.  1030. 

Section  040a,  laws  of  1941,  page  366,  aside  from  the 
fact  that  it  Is  Invalid,  cannot  be  taken  as  authority  to 
invest  these  funds  in  government  bonds,  because  by  its  own 
terns  it  only  applies  to  funds  arising  under  Article  1, 
Chapter  3,  R.  S.  Ho.  1030,  while  these  escheated  insurance 
funds  arose  under  Article  D,  Chapter  37,  R.  3.  Mo.  1930. 

Examination  of  our  statutes  does  not  disclose  any  other 
provisions  purporting  to  authorise  the  investment  of  these 
escheated  insurance  funds  in  government  bonds. 


OQKCLHSIQM 

It,  therefore,  is  our  opinion  that  the  insurance  funds 
eocheated  under  Section  5985a,  laws  of  1941,  page  397,  may 
not  be  invested  in  government  bonds. 


Ill 

However,  even  though  we  have  readied  the  two  conclusions 
above  sot  out,  there  will  come  a time  when  the  money  arising 
under  Article  1,  Chapter  3,  R.  3.  Mo.  1939,  and  perhaps  the 
funds  arising  under  Section  5985a,  laws  of  1941,  page  397, 
nay  be  Invested  in  government  bonds. 

' The  escheat  created  in  Article  1,  Chapter  3 R.  S.  ho. 
1939,  is  interlocutory  for  a period  of  twenty-one  years  (3eo. 
642,  R.  S,  Mo.  1939),  alter  which  If  the  money  or  property 
escheated  remains  unclaimed  it  is  to  become  a part  of  the 
public  school  fund  (3©o.  642,  R.  S,  Mo.  1939;  'ec.  6,  Art. 

XI  Mo.  Const.)  and  nay  be  invested  in  government  bonds  by  the 
State  Board  of  Education  under  the  terms  of  Section  19074,  R. 
S,  IIo.  1939,  and  Section  9,  Article  XI  of  the  Missouri  Consti- 
tution. 

The  escheat  created  in  Seotlon  5985a,  Laws  of  1941,  page 
397,  is  interlocutory  for  a period  of  five  years,  after  which. 
If  the  money  escheated  remains  unci  aimed  It  ic,  according  to 
tlio  terns  of  tlat  section,  to  be  "transferred  to  the  general 
revenue  fund  of  the  Stato.” 
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The  validity  of  the  portion  just  quoted  from  Section 
5985a  is  open  to  question  under  Section  6,  Article  XI  of  the 
i.Ilssouri  Constitution,  whioh  provides: 


«•  » tlie  net  proceeds  of  all  * > 
property  and  effects  that  may  accrue 
to  tlie  State  by  escheat,  > * sliall 

be  paid  into  the  State  Treasury,  and 
securely  investod  and  sacredly  pre- 
served as  a publio  school  fund; 


There  can  be  no  question  tiiat  these  luDounded  insurance 
funds  have  "accrued  to  the  State  by  escheat"  and  that  being 
true  when  t!ie  esoheat  becomes  absolute,  upon  the  expiration 
of  the  five  year  period,  tlie  money  unclaimed  becomes  a part 
of  the  public  school  fund  under  the  Constitution,  and  may  be 
invested  in  government  bonds  by  the  State  Board  of  Education 
under  tho  terns  of  Section  10074,  R.  S.  Mo.  1939,  and  3eotion 
9,  Article  XI  of  the  Missouri  Constitution. 


conclusion 

It,  therefore,  is  our  opinion  that  the  funds  arising 
under  Article  1,  Cliapter  3,  R.  3..  Iio.  1939,  and  under  Section 
5985a,  Laws  of  1941,  page  397,  *.iay  be  invested  in  government 
bonds  by  the  State  Board  of  Education  when  the  esoheat  becomes 
absolute  and  the  money  is  paid  into  the  public  school  find. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 

APPROVED: 


:to 

Attorney  General 
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POX , BILLIARD  AND  OTHER  TABLES: 


Construction  of  cert  in  sections 
contained  in  Chapter  135,  with 
reference  to  issuing  license. 


October  1C,  1944 


f 


Honorable  J.  P.  Smith 
Prosecuting  attorney 
Webster  County 
Marshfield,  Missouri 


Dear  Sir: 

VJe  have  your  opinion  request  of  recent  elate,  which 
request  reads  as  follows: 

"In  regard  to  pool  tables  which  come 
as  I understand  under  Chapter  135,  R.S. 

Mo.  1939,  on  pages  3900  & 3901. 

"There  has  been  a party  here  that,  bought 
a fool  Kail,'  run  it  a short  time  and  sold 
It,  hau  no  liconsc,  are.  he  bought  another 
Pool  ii&ll  and  has  not  paid  any  license, 
ana  the  matter  was  called  to  my  attention, 
and  he  said  ti  at  there  had  been  license 
bought  by  the  former  owner,  or  the  Pool 
Hall,  ana  they  had  not  expired,  and  that 
he  thought  that  he  could  run  on  them  until 
they  were  out. 

"I  told  him  that  I thought  the  license  was 
not  transferable  and  that  he  should  have 
license  issued  to  him  direct,  and  that  he 
could  not  operate  on  ohe  license  of  the 
former  owner.  Am  I right  or  wrong?  Let 
me  have  your  opinion  on  this  question. 

"He  operated  the  first  Pool  Hall  he  bought 
about  4 or  5 months  till  he  sold  it,  and 
the  second  one  he  is  operating  now  lie 
bought  in  June  or  July,  and  ha3  sola  it, 
to  deliver  it  to  the  purchaser  on  October 
1st,  1944. 

"Seo.  15389,  R.S.  Mo.  1939,  license  to  be 
issued  for  twelve  months.  He  wants  to  pay 
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for  just  the  time  he  operated  the  last 
one,  S&ch  of  them  had  unexpired  license 
issued  to  former  owner,  and  the  time  of 
the  license  had  not  expired.  My  version 
of  the  law  that  tho  license  is  not  trans- 
ferable, and  must  be  issued  for  twelve 
months  in  the  name  of  the  owner  and 
operator  and  not  Just  for  the  time  that 
he  may  stay  in  business.  Am  I right  or 
am  I wrong?  Let  me  have  your  opinion  on 
this  point,  also,” 

Section  15597,  Revised  Statutes  of  Missouri  1939,  reads 
as  follows: 

"The  county  court  shall  have  power  to 
license  the  keepers  of  billiard  tables, 
pigeonhole  tables,  Jenny  lind  tables, 
and  fell  other  tables  kept  and  used  for 
gaming,  upon  which  belle  and  cues  are 
useu.  At  each  terra,  the  clerk  of  said 
court  shall  prepare  and  deliver  to  the 
collector  of  their  counties  as  many 
blank  licenses  for  the  keepers  of  such 
tables,  hereinbefore  mentioned,  as  the 
respective  oourts  shall  direct,  which 
shall  be  signed  by  the  clerk  and  attested 
by  the  seal  of  the  court," 

Section  15398,  ’’evised  Statutes  of  Missouri  1959,  pro- 
vides as  follows: 

"The  coll.eotor  shall  deliver  to  any 
person  who  shall  have  been  licensed, 
a license  to  keep  any  such  cable 
mentioned  in  the  next  preceding  section 
in  their  respective  counties,  for  a 
term  of  twelve  months,  upon  the  payment 
by  the  applicant  of  the  3um  of  twenty 
dollars  for  each  billiard  table,  and 
ten  dollars  for  each  other  table  described 
in  said  section,  and  the  collector  shall 
countersign  such  license  before  delivering 
the  same  to  thG  applicant:  Provided,  that 
if  the  applicant  be  the  keeper  of  more  than 
one  of  such  tables,  the  number  may  be  namod 
in  one  license,  ana  in  such  case  the  clerk 
shall  not  be  entitled  to  more  than  one  fee 
as  provided  in  section  15401," 
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Section  15399,  Revised  Statutes  of  Mssouri  1939,  reads 
as  follows : 

"No  county  court,  city  or  town  author- 
ities shall  levy  a greater  amount  for 
a license  tax  on  any  table  mentioned 
in  section  15597,  for  county,  city  or 
to  n purposes,  than  is  allowed  for 
state  purposes*” 

In  the  case  of  State  ex  rel.  Hawkins  v.  Harris,  304  Mo* 
309,  £53  S.’'.  307,  l.c.  610,  the  court  said* 

" * # * * it  is  not  necessary  ir  this 
case  to  undertake  to  define  with  preci- 
sion the  powers  thus  conferred  upon 
these  classes  of  municipalities.  The 
reference  is  made  as  to  a matter  Indi- 
cative of  the  legislative  policy  of 
the  state.  In  view  of  that,  and  of  the 
prior  holdings  of  this  court,  the  con- 
clusion is  reached  that  the  granting  of 
such  a license  is  the  conferring  of  a 
privilege,  not  the  granting  of  a right; 
that  it  is  within  the  3ound  discretion 
of  the  county  court  to  confer  or  to 
withhold  the  privilege,  and  that  this 
discretion  cannot  be  revised  or  con- 
trolled by  a court  of  superintending 
control  by  writ  of  mandamus,  and  the 
writ  s-iould  be  denied  herein.” 

It  will  bo  noted  from  the  reacting  of  tho  above  excerpt 
and  ruling  of  the  court  in  tho  karris  case,  supra,  that  the 
granting  of  tho  license  by  tho  county  court  is  the  conferring 
of  a privilcgo,  and  not  tho  granting  of  a right,  and  that  such 
county  court  has  the  sound  discretion  to  confer  such  privilege 
or  to  withhold  such  privilege  as  it  nay  see  fit. 

In  the  cose  of  Ragan  v*  .'oCoy,  29  Mo*  356,  l.c.  368,  the 
court,  with  reference  to  a license  to  run  a ferry,  said: 

" *-  -a-  * *-  The  right  to  keop  a ferry  is 
a personal  privilcgo  sold  to  the  person 
obtaining  tho  license,  and  is  not  trans- 
ferable . ■»***” 

The  following  will  be  noted  from  reading  37  Corpus  Juris 
245,  Sec.  107: 

4 

"Unless  a transfer  is  permitted  by  the 
license  statute  or  ordinance,  a license 
is  generally  regrrded  as  a special 
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privilege  of  personal  trust  and 
confidence  "tfiich  cannot  bo  assigned 
or  transferred  without  the  consent 
* of  the  licensing  authorities,  # * 

Prom  tho  reading  of  Chapter  135,  Revised  Statutes  of 
Missouri  1339,  it  will  bo  noted  that  the  Legislature  has 
nos  made  licenses  issued  by  the  oounty  court  transferable, 
therefore  the  rule  is  controlling  as  laid  down  in  the  McCoy 
case,  supra,  and  likewise  in  Corpus  Juris,  supra. 

Turning  to  year  question  of  whether  or  not  the  license 
may  be  issued  for  a shorter  period  of  time  than  12  months, 
it  will  be  noted  from  the  readiu0  of  3eotion  15397,  supra, 
that  the  oounty  court  shill  deliver  to  the  county  collector 
as  many  blank  licenses  for  issuance  to  Iceepors  of  such 
tables  heretofore  mentioned  as  the  respective  court  shall 
direct. 

When  the  county  court  makes  its  order  of  record  that 
a person  shall  be  licensed  as  a Keeper  of  tables,  as  con- 
templated by  Chapter  135,  T, ’©vised  Statutes  of  Missouri  1939, 
then  Section  1539  , supra,  provides  chat  the  collector  shall 
deliver  to  th*>  person  whoa  the  county  court  has  licensed 
under  the  provisions  of  Section  15397,  eupra , such  licenses 
upon  the  payment  hy  such  person  of  the  sum  of  $20.00  for 
eaoh  blllia  d table  and  .'‘10.00  for  oe.ch  other  tp'ole  described 
in  Section  15397,  supra,  end  that  such  license  shall  be  for 
a terra  of  12  nontli3. 

Upon  the  reading  of  Section  15399,  supra,  it  will  be 
noted  that  this  section  interprets  Section  15398,  supra,  and 
provides  that  the  amounts  set  out  in  Section  15398,  supra, 
are  the  sumn  of  money  that  go  t t’  e "tnfce  as  a state  tax. 
Section  15399,  supra,  further  provides  that  the  councy,  city 
or  town  authorities  shall  not  havo  authority  to  levy  a 
greater  amount  for  e license  tax. 

It  is  our  view  that  under  trie  rule  of  statutory  con- 
struction laid  down  in  the  case  of  Keano  v.  Strodtmen,  323 
Mo.  161,  18  S.  • (2d)  896,  l.c.  S98,  th©  county  oourt  would 
not  have  the  right  to  lioenue  for  a lesser  tsrm  than  the 
12  month  period  prescribed  in  Section  15398,  supra..  In 
the  above  case  the  court  said: 

"Certainly  where,  as  at  bar,  the 
statute  (section  8702)  limits  the 
doing  of  a particular  thin&  to  a 
prescribed  manner,  it  necessarily 
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includes  in  the  power  granted  the 
negative  that  it  cumiot  oe  otherwise 
done.  This  is  the  general  rule  as  to 
the  application  of  the  maxim.  Sven 
more  relevant  under  the  Tacts  in  this 
case  is  the  interpretation  given  to 
it  by  the  Kansas  City  Court  of  Appeals  in 
Dougherty  v.  Excelsior  Springs,  110  Mo. 

App.  623,  626,  7ft  S.V'.  112,  113,  to  this 
effect;  'That  when  special  powers  are 
conferred,  or  where  a special  method  is 
prescribed  for  the  exorcise  pnd  execution 
of  a power,'  that  exorcise  is  'within  the 
provision  of  the  maxim  * a and  •**  * *• 
forbids  and  renders  nugatory  the  doing  of 
the  thing  specified  except  In  the  particu- 
lar way  pointed  out.'" 

It  is  farther  our  view  that  should  the  holder  of  a 
license  be  precluded  for  any  reason  fron  operating  his 
table  or  tables  for  a shorter  period  of  time  than  12  months, 
he  would  not  be  entitled  to  a refund  of  any  of  the  money 
so  paid  either  to  the  st*’te,  county,  city  or  town  authori- 
ties as  a master  of  right,  for  the  reason  that,  as  has 
heretofore  be^n  pointed  out,  he  merely  has  a privilege  to 
operate  said  tables  by  virtue  of  the  discretion  placed  in 
the  county  court  to  grant  anoh  license. 

There  is  contained  no  statute  in  Section  135,  Revised 
Statutes  of  /i* a our 1 1939,  which  giv«3  the  county  court 
the  authority  to  refund  any  moneys  so  paid  to  the  licensee. 
Neither  is  there  contained  a statute  which  allows  the  county 
court  to  issue  such  license  by  express  provision  for  a 
lessor  time  chan  12  months,  and  under  authoritv  of  the  Keane 
v.  Strodtman  case,  supra,  the  Legislature  has  prescribed  a 
certain  way  for  the  issuing  of  the  license  and  through  the 
rule  of  statutory  construction  so  stated  in  this  esse  it 
necessarily  follows  that  any  other  method  is  excluded.  How- 
ever, unuer  Section  15399,  supra,  tne  county  court  would 
have  a right  to  levy  any  amount  of  tax,  so  long  as  it  did 
not  exceed  the  sum  of  £20.00  for  each  billiard  table  and 
$10.00  for  each  other  tAble  described  in  Section  15397, 
supra,  for  a 12  month  period. 


CONCLUSION. 


It  is  the  opinion  of  this  department  thatt 

(1)  The  granting  of  a license  to  operate  pool,  billiard 
and  other  tables  designated  in  Chapter  135,  Revised  Statutes 
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of  Missouri  1939,  is  the  conferring  of  a privilege,  and 
not  the  granting  of  a right. 

(2)  That  the  county  court  has  the  sound  discretion 
to  confer  or  withhold  such  privilege. 

(3)  That  a license  once  granted  is  not  transferable. 

(4)  :br»t  such  licenso  cannot  be  given  for  a shorter 
periou  of  time  in  the  first  instance  tnan  12  months. 

(5)  That,  If  for  any  reason  scab  person  is  precluded 
from  operating  such  tables  described  in  the  lioonse  for 
the  full  term  of  12  months,  he  is  not  entitled  to  a rebate 
for  that  portion  of  the  time  which  he  dlu  not  oporate  suoh 
tables,  as  a matter  of  statutory  right. 


Respectfully  submitted. 


D.  PICHARDfe  CREaGII 

Assistant  Attorney  General 


A P ROVED t 


vAiiU  o. 

Acting  Attorney  General 


BRCiml 


SCHOOLS . 


Money  received  by  consolidated  district 
from  consolidation  of  school  house 
must  be  paid  into  "Building  Fund." 


October  27,  1944 


Honorable  Wayne  V*  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


FI  LE 

S3 


Dear  Mr.  Slankard: 


This  will  acknowledge  the  receipt  of  your  letter 
of  October  17,  requesting  an  opinion  of  this 
office,  which  is  as  follows: 

"I  would  like  your  opinion  on  the 
following : 

"A  consolidated  school  district  in  this 
county  had  one  of  their  school  sites 
and  school  houses  taken  by  condemnation 
for  Camp  Crowder.  The  funds  constituting 
the  proceeds  of  this  condemnation  were 
deposited  by  the  Board  of  Directors  in 
their  building  fund.  They  do  not  contem- 
plate building  a new  high  school  to  replace 
the  one  tauen  since  they  are  so  near  Neosho 
and  want  to  know  whether  or  not  they  can 
transfer  these  funds  to  the  incidental  fund." 

Section  10366  Laws  of  Missouri,  1943,  p.  893  provides: 

"All  school  moneys  received  by  a school 
district  shall  be  disbursed  only  lor  the 
purposes  for  which  they  were  levied,  col- 
lected, or  received.  * * # All  moneys 
derived  from  taxation  or  received  from  the 
state  for  the  erection  of  school  buildings, 
from  sale  of  school  sites , school  house  or 
school  furniture,  from  insurance,  from  sale  of 
bonds  shall  be  placed  to  the  credit  of  the 
"Building  Fund" . 
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Section  10471  R.  S.  Mo.,  1939,  provides: 

"When  the  demands  of  the  district  require 
more  than  one  public  school  building  there- 
in, the  board  snail,  as  soon  as  su.>  ficlent 
funds  have  boon  provided  therefor,  establish 
an  adequate  number  of  primary  or  ward  schools, 
corresponding  in  grade  to  those  of  other  public 
school  districts,  and  for  this  purpose  the 
board  shall  divide  the  school  district -into 
school  wards  and  fix  the  boundaries  thereof, 
and  the  board  shall  select  and  procure  a site 
in  each  newly  formed  ward  and  erect  a suitable 
school  building  thereon  and  furnish  the  same; 
and  the  board  may  also  establish  schools  of  a 
higher  grade,  in  which  studies  not  enumerated 
in  section  10627  may  be  pursued;  and  whenever 
there  is  within  the  district  any  schoor  prop- 
erty that  is  no  longer  required  for  the  use  of 
ike  district,  the  board  is  hereby  authorized 
to  advertise,  sell  and  convey  the  same,  and 
oho  proceeds  derived  therefrom  shall  be  placed 

to  the  credit  of  the  building  fund  of  such 

district.  (R.  S.  19 29 . Sec.  933i>.)" 


Your  lettor  states  that  the  district  here  is  a con- 
solidated school  district  and  it  is  difficult  to 
see  how  it  would  not  come  within  the  specific  pro- 
visions of  Sec.  10471  and  10366,  which  require  the 
money  from  the  sale  of  school  sites  to  be  placed  in 
the "building  fund." 

Before  the  amendment  of  Sec.  10366  by  the  1943  session 
of  the  legislature  there  was  a provision  to  the  effect 
that  if  there  was  a balance  remaining  in  the  building 
fund  after  the  purpose  for  which  said  fund  was  levied 
was  accomplished  the  board  would  have  the  power  to 
transfer  the  balance  to  the  incidental  fund.  However, 
this  provision  was  left  out  of  the  section  by  the 
amendment  of  1943. 

It  should  also  be  pointed  out  that  the  money  originally 
obtained  to  build  the  school  was  obtained  by  taxation 
for  that  particular  purpose.  Section  10366  supra,  also 
contains  the  provision  that  money  received  by  a school 
district  shall  be  disbursed  only  for  the  purposes  for 
which  they  were  levied,  collected  or  received.  It 
would  seem  therefore, that  the  money  received  from  the 

condemnation  of  this  building  would  still  be  dedicated 
to  the  purpose  for  which  it  was  originally  obtained. 


Hen.  Wayne  V.  Slankard 
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COtCLTJSIOTT . 


It  Is  therefore  the  opinion  of  this  office  that  noney 
received  by  a consolidated  school  district  through 
condemnation  of  a school  house  must  be  paid  into  the 
"Building  Fund"  of  the  district. 


Respectfully  submitted 


fibtJ&nft  J.  :f,i " aoaS 

A sistant  Attorney  -eneral 


R.TFtLeC 


AP  i ROVED : 


v'A'Kf  ft'.  

Acting  Attorney  General 


TAXATION:  County  collector  in  counties  of  200,000  to  700,000  population 
not  entitled  to  fees  allowed  by  Section  11117,  but  county 
clerk  is  entitled  to  fees  allowed  him  by  said  section. 


November  SO,  1944 


lvh4' 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Attention*  Ur.  B.  E.  Ragland,  Chief  Clerk 


Dear  Sir: 


Tie  have  your  letter  of  recent  date  in  which  you  submit  to 
this  office  the  following  question: 


FILED 

fS 


In  connection  with  the  collection  of  taxes  in 
counties  of  200,000  to  700,000  population,  are 
the  fees  provided  by  Section  11117  to  be  charged 
in  addition  to  the  fees  provided  by  Section  11396? 
(Reference  to  statutes  in  this  opinion  is  to  Re- 
vised Statutes  of  Missouri,  1939.) 


By  Section  11378  the  making  of  tax  books,  extension  and  col- 
lection of  all  taxes  upon  real  and  personal  property  in  such  counties 
is  governed  by  the  provisions  of  Artiole  22  of  Chapter  74  of  the 
Statutes. 


Section  11395  of  said  Article  22  reads  as  follows* 


"Fees  shall  be  allowed  for  services  rendered  under 
the  provisions  of  this  article  as  follows:  To  the 
collector  two  per  oont  on  all  sums  collected;  to 
the  collector  in  cities  named  in  Seotion  11202  two 
per  cent  on  all  sums  collected— such  per  cent  to  be 
taxed  as  costs  and  collected  from  the  party  redeem- 
ing. To  the  county  colleotor  for  malting  the  *Baek 
tax  book',  twenty-five  cents  per  traot,  to  be  taxed 
as  cost 8 and  collected  from  the  party  redeeming  such 
tract.  To  the  circuit  clerk.  Justice  of  the  peace. 
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sheriff  and  printer,  suoh  fees  as  are  allowed 
by  law  for  like  services  in  oivil  cases,  whloh 
shall  be  taxed  as  oosts  in  the  onset  *<■**" 


3y  the  foregoing  section,  all  servioes  required  to  be  per- 
formed under  said  Article  22  are  to  be  paid  for  by  the  fees  set  out 
in  said  Section  11396* 

Section  11396  of  said  Artiole  22  reads  as  follows t 


"The  general  law  as  now  existing  in  all  natters 
relating  to  taxation  and  the  collection  of  de- 
linquent and  back  taxes  not  specifically  provided 
for  in  this  artiole  shall  oontinue  to  be  the  law 
for  oountios  coming  within  the  operation  of  this 
artiole,  and  all  laws  or  parts  of  laws  in  conflict 
with  this  law  insofar  as  they  conflict  with  this 
law  shall  be  and  hereby  are  repealed." 

/ 


By  this  latter  seotion  (1159G),  it  is  made  cloar  that  if  there 
are  any  natters  relating  to  taxation  and  the  collection  of  delinquent 
and  back  taxes  which  are  not  specifically  provided  for  in  /jrtiole  22, 
suoh  natters  are  to  be  governed  and  regulated  by  the  general  law  on 
suoh  matters* 

Seotion  11396  only  purports  to  provide  compensation  for  ser- 
vices required  to  be  performed  by  Artiole  22,  Chapter  74.  If,  tliere- 
fore.  Section  11117  covers  matters  not  specifically  provided  for  by 
said  Artiole  22,  then  said  seotion  controls  as  to  such  matters* 

Seotion  11117  provides,  in  part,  as  follows i 


"Hereafter  as  often  as  any  delinquent  tax  list 
or  bills  shall  be  received  by  the  county  court 
or  other  propor  tribunal  or  officer  from  collec- 
tors at  their  annual  settlements,  the  same,  except 
as  to  the  list  of  delinquent  lands,  shall  be  made 
by  the  oounty  clerk,  end  as  to  the  delinquent 
lands  the  sane  shall  be  ontorod  of  record  in  the 
county  collector's  office  by  the  oolleotor,  if  in 
counties,  and  if  in  oities  containing  a population 
of  five  thousand  or  more  inhabitants,  by  the  proper 
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officer,  into  a ’back  tax  book,'  containing 
the  sane  facts  and  in  the  same  form  as  pro- 
vided in  sections  11120  and  11124,  as  to  lands, 
city  and  town  lota  now  delinquent!  * * * * 
all  taxes  hereafter  becoming  delinquent  shall 
bear  Interest  until  paid  as  provided  by  sec- 
tion 11124,  and  shall  also  be  subject  to  the 
Bame  fees,  commissions  and  oharges  as  in  this 
ohapter  provided  for  taxes  now  delinquent,  ex- 
cept that  for  making  and  recording  the  delin- 
quent land  list,  the  collector  who  makes  suoh 
book  and  the  olerk  or  other  offioer  who  makes 
the  *baok  tax  book*  shall  reoeive  rally  ten 
oents  per  traot,  city  or  town  lot,  and  the  olerk 
for  comparing  and  authenticating  suoh  reoord  of 
the  delinquent  list  of  land  and  lots  as  made  by 
the  collector  shall  reoeive  five  oents  per  traot, 
city  or  town  lot," 


It  will  be  seen  that  said  seotian  requires  the  oounty  olerk  to 
do  oertain  things  which  are. not  required  of  said  offioial  by  Artiole 
22  of  Chapter  74.  Said  section  provides  specific  compensation  for  the 
duties  performed  by  the  olerk  under  said  Seotian  11117.  As  pointed  out 
above,  Seotian  11117  is  a part  of  the  general  law,  and  since  it  pro- 
vides for  oertain  duties  not  mentioned  in  Artiole  22  of  Chapter  74,  it 
is,  under  the  provisions  of  Section  11396,  still  in  foroe  and  effect 
as  to  such  matters.  Sinoo  the  services  required  of  tho  oounty  clerk 
by  Section  11117  aro  not  required  by  Article  22  of  Chapter  74,  it  fol- 
lows that  the  olerk  is  entitled  to  such  compensation  as  said  Seotian 
11117  provides  for  these  partioular  nervines. 

There  is  nothing  in  Artiole  22  of  Chapter  74  which  specifically 
requires  the  oounty  oolleotor  to  reoord  in  his  office  the  delinquent 
land  list.  Qy  the  re<  soning  a^ove,  it  would  seem  to  follow  that  the 
fees  provided  by  Section  11396  would  not  apply  to  suoh  eervicos.  How- 
ever, Section  11396  specifically  provides  fees  to  the  oounty  collector, 
and  among  them  a re,  "To  the  oounty  oolleotor  for  making  the  • laok  tax 
book1,  twenty-five  oents  per  traot,  * * It  seems  olear,  therefore, 

that  by  Seotion  11396,  which  was  passed  after  Section  11117,  the  Legis- 
lature intended  to  provide  a new  sohodule  for  the  fees  of  the  oounty 
oolleotor  for  making  the  "baok  tax  book.”  In  interpreting  any  statute, 
it  is,  of  oourse,  the  proper  rule  to  try  to  ascertain  the  intention  of 
the  Legislature,  and  in  tho  faoe  of  the  plain  language  of  Seotion  11396 
with  respect  to  the  compensation  for  making  the  "back  tax  book",  it  oan 
hardly  be  doubted  that  the  Leginlature  meant  to  make  a new  provision  for 
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payment  for  that  servloe.  The  provisions  of  Section  11117  and  Seo- 
tion  11396  with  respect  to  fees  for  making  the  "back  tax  book"  can- 
not both  stand  since  they  are  in  oonfliot.  Section  11395,  being  the 
later  statute,  would  prevail  over  Section  11117  with  respeot  to  that 
provision.  To  apply  the  strict  reasoning  applied  in  the  first  part 
of  this  opinion  with  respect  to  oounty  clerks  would  result  in  a hold- 
ing that  Section  11117  controlled  as  to  the  foes  of  the  oounty  col- 
lector in  making  the  "back  tax  book'',  and  would  make  the  provisions 
of  Seotlon  11395  with  respeot  to  said  fees  meaninjjless#  We  do  not 
believe  this  would  be  justified  in  the  faoe  of  the  plain  language  of 
Section  11395. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  in  oounties 
of  200,000  to  700,000  population  tho  county  clerk  is  entitled  to  the 
fees  provided  by  Section  11117  for  services  required  of  him  therein, 
but  that  the  county  collector  is  not  entitled  to  the  feos  provided  by 
Seotiou  11117  for  making  the  "back  tax  hook",  the  foes  of  the  col- 
lector being  controlled  by  8eotion  11396. 


Respectfully  submitted 


HARRY  H.  YJX 

Assistant  Attorney  General 


APPROVED i 


TOF57TB0H35 

( Aoting)  Attorney  General 
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ELECTIONS: 


Inductees  not  yet 
sworn  in  cannot  vote 
an  official  war  ballot* 


May  15,  1944. 


Mr.  W.  H.  Sperry 
Clark  of  the  County  court 
Clinton,  Missouri. 

Dear  Mr.  Sperry i 

We  have  your  request  for  an  official  opinion  of  this  office 
whioh  is  as  follows: 


"Will  you  oblige  by  rendering  an  opinion 
on  the  following  question?  Are  military 
induotees  permitted  to  cast  an  "Official 
War  Ballot"  in  the  primary  election  of 
1944,  by  voting  in  person  at  the  county 
clerk's  office  in  Henry  County  Mo.,  on 
or  before  they  are  transported  to  their 
training  centers." 

The  answer  to  your  question  depends  upon  a construction 
of  Senate  Bill  No.  6,  passed  at  the  special  session  of 
the  last  legislature.  For  the  purpose  of  this  opinion,  we 
are  assuming  that  you  mean  by  the  term  "induotees"  persons 
who  have  taken  the  pre-induction  physical,  but  who  have 
not  yet  been  sworn  in  to  any  branch  of  the  service. 

The  title  to  the  act  reads  as  follows: 

"Providing  for  voting  absentee  ballots  by 
members  of  the  military  or  naval  forces, 

. relating  to  the  duties  of  the  Secretary  of 

State,  oounty  clerks  and  eleotlon  officials 
in  respect  to  such  voting,  and  providing 
penalties  for  violations  of  the  provisions 
of  this  act,  with  an  emergency  clause." 
(Underscoring  ours) 

Section  1 of  the  Act  reads  in  part  as  follows: 

"Any  person  being  a duly  qualified  elector 
of  the  State  of  Missouri  who  is  absent, 
or  who  expects  to  be  absent,  from  the 
State  or  from  the  county  in  whioh  he  is 
a qualified  elector,  on  military  or  naval 
servioe  ■»  ■*"  (Underscoring  ours) 
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It  would  seem  from  a reading  of  Section  1 that  the  Act  meant 
to  apply  to  inductees  who  had  passed  their  physical  but  had 
not  been  sworn  in.  Section  2 of  the  Act  however  provides 
In  part  as  follows: 

"For  the  purpose  of  making  application 
for  an  aosentae  war  ballot  to  be  voted 
in  a general  or  special  election  by  such 
absent  voter  as  mentioned  In  tiiis  Act, 
the  application  by  post  card,  which  is 
provided  for  under  the  fWar  Ballot  Act* 
of  the  77th  Congress,  Public  Law  712, 

H.  R.  7416,  or  any  written  request,  tele- 
gram, cablegram  or  radiogram  wherein  are 
stated  his  name,  voting  address  and  the 
address  to  which  the  ballot  desired  by  him 
is  to  be  sent,  shall  be  received  and  taken 
by  the  Clerk  of  the  County  Court  or  Board 
of  Election  Commissi  oners  as  an  application 
to  vote  the  absentee  ballot  provided  for 
under  tnis  Act.  For  the  purpose  of  making 
application  for  an  absentee  war  ballot 
to  be  voted  in  a primary  election  by  such 
absent  voter,  the  applicant  by  any  written 
request,  telegram,  cablegram  or  radiogram 
may  make  request  to  the  Clerk  of  the  County 
Court  or  Board  of  Election  Comrnis  si  oners 
of  the  County  or  City  of  ala  legal  residence 
at  the  time  of  his  induction  into  the  armed 
forces,  stating ; In  nls  communl cation  his 
name,  voting  address,  and  the  military 
station,  military  post  office  or  military 
address  of1  ills  present  station  to  which 
the  ballot  desired  oy  him  is  to  be  sent. " 

* # * 

"Application  for  an  official  war  ballot  for 
any  elector  in  the  armed  services  of  the 
United  States,  to  be  cast  in  any  election, 
may  be  made  in  writing  to  the  county  clerk 
or  to  the  board  of  election  commissioners  in 
the  county  or  city  in  which  the  absentee 
elector  was  a legal  resident  at  the  time 
of  Induction  into  military  or  naval  service, 
by  the  father,  mother,  spouse  or  next  of  kin 
of  such  person.  In  such  case  the  applicant 
shall  state  under  oath  relationship  between 
the  person  applying  for  ballot  and  the  absen- 
tee elector  and  the  military  or  naval  status 

of  the  person  in  the  armed  service. 
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insofar  as  is  known,  for  whom  application  is 
being  wade,  nis  legal  residence  at  the  time 
of  induction  and  nis  address  to  which  the 
ballot  is  to  be  mailed. n ( Under scoring  ours) 

Section  5 which  gives  the  form  of  the  ballot  has  the  follow- 
ing declaration: 

"I  declare  under  the  penalties  of  perjury  that 
I am  a legally  qualified  voter  of  , 

.liasouri.  The  bounty  blerk  or  Board  of  election 
Commissioners  will  print  the  name  of  tne  County 
or  City  in  the  above  apaoo)  My  name  together 
with  my  voting  address  at  the  time  of  my 
induction  into  the  armod  forces  are  correctly 
^iven  below.  I am  at  the  present  time  in 
the  military  or  naval  service  of  the  JnCted 
iitatea  "and  in  tho  course  of  my  duty  In  suoK 
military  service  1 expect  to  oe  absent  from 
my  voting  precinct  on  tne  date  of  said  election. 

I have  not  and  will  not  vote  elsewhere  than  at 
my  legal  voting  residence,  or  otherwise  than 
by  this  ballot  at  this  election. " (Underscoring 
ours) 

The  rule  in  construing  such  statutes  is  stated  in  the  oase 

of  Bowers  v.  Missouri  Mut.  Ass’n.  62  S.W.  (2d)  1058,  l.o. 

106b.  We  quote: 

"But  all  of  its  provisions  must  be  considered 
as  well  as  its  evident  purpose  and  its  proper 
construction  gathered  from  the  whole,  giving 
due  effect  to  all  parts  thereof.  Where  certain 
terms  of  a statute  are  ambiguous,  we  are  at 
liberty  to  go  to  the  title  of  the  act  as  a clue 
or  guld*  to  the  Intention  of  tne  legislature. 
Straughan  v.  Beyers,  26d  Mo.  580,  538,  187  S.W. 
1159;  State  ex  rel.  Bixby  v.  City  of  3t.  Louis, 

241  ko.  231,  248,  145  3ai«.  801.  Laws  are 
passed  in  a spirit  of  Justice  and  for  the 
public  welfare  and  should  be  so  interpreted 
if  possible  as  to  further  those  ends  and  avoid 
giving  them  an  unreasonable  effect.  Gist  v. 
Raokllffe-Glbson  Conatr.  Co.,  224  Mo.  369,  384, 

123  S.W.  921.  In  arriving  at  the  legislative 
intent,  doubtful  words  of  a statute  may  be 
enlarged  or  restricted  in  their  meaning  to 
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conform  to  the  Intent  of  the  lawmakers,  when 
manifested  by  the  aid  of  sound  principles  of 
interpretation.  Straughan  v.  Meyers,  supra, 
268  Mo#  loo.  oit.  588,  187  S#W.  1159;  City  of 
St.  Louis  v.  Christian  Brothers  College,  257 
Po#  541,  552,  165  S.W.  1057;  State  to  Use, 
etc.,  v.  lieman,  70  Mo.  441,  451.  And  it  has 
been  said  that  'while  we  have  no  right  to 
construe  a law  by  our  view  of  its  expediency, 
v.e  can  take  that  feature  into  consideration  in 
attempting  to  ascertain  what  was  in  the  legis- 
lative mind.'  State  ex  rel.  Asotsky  et  al.  v. 
Hagan,  317  Mo.  1216,  1224,  298  S.W.  747,  749, 
55  A.L.R.  773.”  (Underscoring  ours) 


C0NCLU310M 

It  is  the  opinion  of  tnis  office  that  since  the  title  of 
the  Act  and  sections  2 and  5 apply  strictly  to  persons  in 
the  armed  servioes,  induotees  who  have  not  yet  been  sworn 
in  are  not  entitled  to  vote  tne  official  war  ballot, 
the  provisions  of  Section  1 notwithstanding. 

Respectfully  submitted. 


GAYLORD  WILKINS 
Assistant  Attorney  General 


APPROVED* 


koyMckiTfrhx'oK 

Attorney  (leneral 
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COUNTY  COURT:  ) County  court  may  change  tne  boundaries  _oi  road 
ROAD  DISTRICTS:  ) districts  and  may  organize  only  one  such 

district  for  the  whole  coun+"^. 


February  1,  1944 


Honorable  K.  H.  Ttark 
Judge  of  County  Court 
district  No.  One 
filler  County 
ildon,  Missouri 


Dear  sir: 


We  acknowledge  receipt  of  your  letter  of  January 
27,  194±,  in  which  you  request  the  opinion  of  this  depart- 
ment. Your  opinion  request  reaas  as  follows: 


"frior  to  two  years  ago  all  of  the  road 
districts  lying  in  that  portion  of  Killer 
County  which  Is  north  of  the  Osage  River, 
with  the  exception  of  the  Elaon  Special 
Road  District,  disorganized.  None  of  the 
special  roao  districts  lying  in  the  terri- 
tory south  of  the  Osage  River,  including 
what  is  known  as  the  Kaiser  5 pedal  Road 
district,  the  Atwell  f pedal  Road  District, 
the  St.  Elizabeth  .'pedal  Road  District, 
the  Big  Tavern  Special  ,koau  District,  and 
the  Iberia  Special  Road  District,  disorg- 
anised. Then  the  County  C urt  by  Its  order 
organized  the  County  into  two  common  road 
districts.  Road  District  No.  One,  including 
all  of  the  territory  lying  north  of  the 
Osa  ;e  River  not  included  in  the  Eldon 
fpoclal  Roan  district,  ana  .istrict  No.  Two, 
including  that  territory  not  Includeu  in  the 
other  above  mentioned  special  road  dis- 
tricts and  lying  south  of  the  Osage  River. 

By  this  division  the  County  Court  then 
allocated  all  of  the  road  funds  to  the  two 
common  roao  districts  In  accordance  with 
the  taxes  collected  therein. 
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"This  method  of  ulvislon  and  distri- 
bution van  continued  until  January  3rd  of 
this  year.  At  that  time  the  Court  made 
an  order  abandoning  the  two  com  ion  road 
districts  heretofore  formed  and  organic  d 
one  com  on  road  district  for  the  entire 
County  which  includes  all  of  the  terri- 
tory of  the  County  not  organized  into  any 
special  road  ji3triots. 

"As  the  matter  now  stands,  the  County 
Court  has  the  power  to  ubs  the  road 
revenue  in  the  one  common  road  district 
in  any  part  it  may  desire,  and  it  may 
be  seen  that  while  a greater  part  of  the 
revenue  comes  from  what  was,  prior  to 
January  3rd  of  this  year.  Common  Road 
District  No.  One,  the  Court  might  use  all 
of  that  revenue  in  what  vra3  prior  to 
January  3rd,  Common  ...oad  ui3trict  No. 

Two,  whon,  as  a matter  of  fact,  the 
assessed  valuation  of  old  road  district 
No.  Two  is  much  smaller  than  that  of  old 
road  district  Ho.  One. 

"I  should  like  to  inquire  if  under  the 
law  the  Court  has  the  power  to  do  as  it 
did  on  this  January  3rd,  abandoning 
Common  Road  Districts  No.  One  and  Two, 
as  above  set  forth,  and  reorganizing 
into  one  ccunty-wido  common  roau  district 
including  all  of  the  territory  in  all  of 
the  County  not  organized  into  special 
road  districts.  I would  appreciate  your 
opinion  on  this  question." 

Section  3314,  R.  S.  lio.  1939,  provides: 

"The  county  courts  of  all  counties, 
other  than  those  under  townsnip  orga- 
nization, shall,  during  the  aonth  of 
January,  1913,  with  the  advice  and 
assistance  of  tna  county  highway  engi- 
neer, divide  their  counties  into  road 
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districts,  all  to  be  numbered,  of 
suitable  and  convenient  sizs,  road 
mileage  and  taxable  property  con- 
sidered. Said  courts  shall,  during 
the  month  of  January  biennially  there- 
after, have  authority  to  change  the 
boundaries  of  any  such  road  district 
as  the  best  interest  of  the  public  may 
require ." 

Attention  should  bo  directed  to  the  last  sentence 
of  the  above  section  of  the  statutes,  "^he  county  court  in 
the  very  words  of  the  statute  has  "authority  to  (biennially 
after  the  year  1918)  change  the  boundaries  of  any  such  road 
district  as  the  bes t Interest  of  the  public  may  re quire." 

It  is  entirely""  with  In  tno  discretion  of  tub"  county  court  to 
decide  whether  the  best  interests  of  the  county  will  be 
served  by  the  organization  of  one,  rather  than  two,  general 
or  comuon  road  districts. 

The  question  now  present  is  whether  the  statute  in 
specifying  "road  districts"  (plural)  precludes  the  formation 
of  but  a single  district  consisting  of  territory  co-extensive 
with  the  boundaries  of  the  county.  In  this  connection  we 
enclose  herewith  an  opinion  dated  December  14,  1939,  rendered 
to  Honorable  Charles  E.  Murrell,  Jr.,  Proseouting  Attorney, 
adair  County,  Kirksville,  Missouri. 


Conclusion 


It  is  the  opinion  of  this  department  that  the  county 
court  could  abandon  Common  Hoad  District  No.  One  and  Comuon 
Road  District  No.  Two  and  form  but  a single  common  road  dis- 
trict with  boundaries  co-extensive  with  those  of  the  county 
but  excluding  territory  within  special  road  districts. 

Respectfully  submitted. 


APPROVED: 


RALPH  C.  LASHLY 

Assistant  Attorney-General 


ROY  McKITTRICK 
Attorney-Goneral 
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STATS  BOARD  OP  LALTH:  ) Sec.  71,  Laws  of  Mo.,  194w,  p.  256,  gives 
MERIT  STSTtfRi:  ) authority  to  State  TJoard  of  Health  to  establish 

and  operate  under  a merit  system  of  personnel 
ad.ainis  tr  a ti  on . 


June  13,  1944 


Dr.  James  Stewart 
State  Health  sou  lies  loner 
Jofforeon  City,  ..issouri 


Dear  Sir: 


The  Attorney  General  acknowledges  rocei  t of  your 
letter  of  Juno  6,  1^44,  requesting  tuo  opinion  of  this  deport- 
ment, which  lottor  reads  as  follows: 

"In  ordor  to  comply  with  the  Act  of 
Congress  and  with  the  regulations 
of  the  U.  S.  rub lie  Heal tli  Service 
pertaining  to  matching  the  funds, 
this  hoax'd  is  now  contemplating  the 
setting  up  and  putting  into  operation 
a .aorit  Lystem  of  Personnel  \diainis- 
tratlon. 

"Y.e  therefor  i,  would  like  an  opinion 
from  your  of_ico  rogarding  the  follow- 
ing question. 

"Does  this  hoard  havo  the  authority 
to  establish  and  operate  under  a Merit 
System  of  Porsonnol  Administration  in 
oi’dor  to  comply  with  the  above  montlonod 
Act  of  Congress  and  Federal  regulative, 
the  cost  to  be  borne  by  Federal  Funds? 

n\  o would  apiireciato  very  much  rocoiving 
this  opinion  as  quickly  as  poesiblo  in 
ordor  to  moot  the  requirements  and  to 
obtain  Fedei’al  allotments  which  are  avail- 
able to  Missouri •" 
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Tltlo  V,  Part  1,  Lection  501,  Social  Security 
Act,  ns  amended,  reads  as  follows: 

"For  the  purpose  of  enabling  oach 
State  to  extend  and  Improve,  as  far 
as  practicable  under  the  conditions 
in  suck  tate,  Services  for  promoting 
the  health  of  mothers  and  children, 
especially  In  rural  are  s and  In 
areas  suffering  from  severe  economic 
distress,  there  is  hereby  authorized 
to  be  appropriated  for  each  fiscal 
year,  beginning  with  the  fiscal  year 
ending  Juno  30,  1936,  the  sura  of 
v5,820,000.  fhe  suras  node  available 
under  this  section  shall  be  used  for 
making  payments  to  States  which  have 
submitted,  and  had  approved  by  the 
Chief  of  the  Children fs  bureau,  State 
plans  for  such  services." 

Title  V,  i art  1,  Section  503,  Social  Security  Act, 
as  amended,  reads: 

"(a)  A State  plan  for  maternal  and 
child-health  sorvices  must  (1)  pro- 
vide for  financial  participation  by 
the  State;  (2)  provide  for  the  admin- 
istration of  the  plan  by  the  State 
health  agency  or  the  supervision  of 
the  administration  of  the  plan  by  the 
State  health  agoncy;  (3)  provide  such 
mo thuds  of  administration  (including 
after  January  1,  1940,  methods  relat- 
ing to  the  establishment  and  mainte- 
nance of  personnel  standards  on  a 
merit  basis,  except  tliat  the  hoard 
shall  exercise  no  authority  with 
respect  to  the  selection,  tenure  of 
office,  and  compensation  of  any  indi- 
vidual employed  in  accordance  with 
such  methods)  as  are  necessary  for  the 
proper  and  efficient  operation  of  the 
plan;  -a  *■  # > « ■»  •>" 
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taction  10.407  of  the  .tales  and  Regulations  of  the 
United  States  Puolic  deal  til  Service,  governing  allotments 
ana  payments  to  the  states  for  venereal  disease  control  ac- 
tivities, as  amended  August  30,  1943, 'reads  as  follows: 

"Jhen  Federal  funds  paid  hereunder  are 
utilized  for  the  training  of  venereal 
disease  control  personnel,  each  ft ate 
shall  conform  to  * Training  Policies  of 
the  United  ftatos  Public  Hoalth  Service* 
as  amended  to  July  1,  1943.  iach  State 
;-hall  establish  and  maintain  (1)  accept- 
able administrative  and  fiscal  procedures; 
and  (2)  a system  of  personnel  administra- 
tion on  a merit  basis  in  accordance  with 
’Merit  System  Policies  of  the  Unitod 
States  Public  Health  Service*  as  amended 
to  May  15,  1942." 

Title  6 of  the  Social  Security  ,*ct  sets  forth  the 
Merit  System  Policies  of  the  United  States  Puolic  Health  l er- 
vice  omu  contains  provisions  relative  to  es taolialimant  of 
merit  system  of  personnel  management  in  State  anc  local 
health  departments.  Under  these  regulations  the  Public  Health 
Servico  reviews  merit  system  plans  developed  by  the  States  and 
territories  in  order  to  determine  whether  such  plans  are  in 
conformity  with  accepted  standards  of  personnel  administration. 

Section  71,  Laws  of  Missouri,  1943,  page  256,  reads 
as  follows: 


nIn  order  to  secure  to  the  State  Federal 
Funds  allotted  or  available,  the  State 
Board  of  nealth,  the  State  Auditor  and 
the  State  Treasurer,  respectively,  are 
hereby  authorized  and  directed  to  receive, 
deposit,  expend  anu  dispense  any  allot- 
ments, advancements,  grants,  or  contri- 
butions of  federal  funds  as  Unitod  States 
Public  Health  Service  Title  VI  f voids. 
Venereal  disease  Control  Funds,  Children’s 
Bureau  Title  V,  Part  1,  funds  or  any  other 
federal  hoalth  funds,  for  health  purposes, 
and  to  comply  with  the  provision  of  any 
act  of  Congress,  or  with  any  rule,  regula- 
tion or  condition  of  any  agency  of  the 
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Unitod  States  acting  under  the  provi- 
sions of  federal  law  providing  for  the 
allotment  and  expenditure  of  such  funds; 
ana  should  any  such  act,  rule,  regulation 
or  condition  require  the  deposit  of  any 
such  funds  in  the  State  Treasury  or  in 
a trust  fund  or  with  such  State  isoard  of 
Health,  auditor  or  Treasurer,  as  trustee, 
then  the  said  card,  Auditor  and  Treas- 
urer arc  hereby  authorized  and  directed 
to  receive,  deposit  and  expend  such  funds 
in  the  manner  required  by  cuch  act,  rule, 
regulation  or  condition  and  all  such  funds 
so  deposited  shall  stand  and  aro  hereby 
appropriated  to  said  Joaru , Auditor  and 
Treasurer  to  bo  applied  in  the  manner  and 
for  tne  purpose  sot  forth  in  such  act, 
rule,  regulation  or  condition.  When  re- 
quired by  such  act,  rule,  regulation  or 
condition,  the  itato  Auditor  is  hereby 
authorized  and  directed  to  audit  and 
i sue  warrants  for,  the  State  Treasurer 
is  hereby  authorizeu  and  directed  to  re- 
ceive, deposit  and  handle,  as  trustee  or 
otherwise,  any  such  funds  and  to  pay  out 
same,  all  in  the  manner  roquired  by  such 
act,  rule,  regulation  or  condition;  and 
for  such  purposes  there  is  hereby  appro- 
priated out  of  any  such  federal  funds  so 
deposited  in  the  State  Treasury  the  sum 
of  Four  million  hollars  (*4, 000, 000 *00) 
for  the  ^ears  1943  and  1944,  or  so  much 
thereof  as  may  oo  available  and  necessary 
for  such  purposes,  the  amount  hereby 
appropriated  being  in  addition  to  all 
other  appropriations  made  by  tills  act." 

This  section  providos  for  the  establishment  by  the  State  hoard 
of  health  of  a raorit  system  of  personnel  and  this  authority  is 
given  oy  tho  plain  words  of  the  statute.  There  is  no  ambiguity 
nor  the  nood  of  any  construction  jeing  placed  on  this  statute, 
sinco  its  meaning  and  purpose  is  porfectl.y  clear. 


Conclusion 


It  is  tne  opinion  of  this  department  that  Liection  71, 
davs  of  Missouri,  1943,  page  256,  gives  authority  to  tho  State 
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noard  of  Health  to  estaolish  and  operate  under  a racrit 
system  of  personnel  administration. 


no. p ctfully  suomlttod. 


iiALPH  C.  LASJ.ILY 
Assistant  At tcrnoy -General 


AP  PKOViS}) » 


ifOY  .'OMIT  MICK 
Attorney-General 


KOLjhG 


ELECTION  LAWS: 


Section  11539 , Laws  Mo.  1941,  p.  555  and  Sec- 
tion 11559,  Laws  Mo.  1941,  p.  365,  when  con- 
sidered together  are  not  in  conflict. 


May  22,  1944 


Honorable  Gregory  0.  Stookard 
Secretary  of  State 
Jefferson  City,  Missouri 


Sear  Mr.  stookard: 


FILED 


The  Attorney-General  acknowledges  receipt  of  a 
letter  from  your  predecessor,  Honorable  Dwight  H.  Brown, 
dated  April  11,  1944,  requesting  the  opinion  of  tnis  Depart- 
ment, which  letter  of  request  reads  as  follows: 

"The  1941  General  Assembly  enacted  House 
Bill  502,  which  was  approved  by  the 
Governor  July  24,  1941,  repealing  Section 
11539,  Rovised  Statutes  of  Missouri  1959, 
and  enaoting  a new  Section  11559  in  lieu 
tuereof  as  set  forth  at  page  565,  Laws  of 
Missouri  1941.  Likewise  the  same  session 
ox’  the  General  assembly  enaoted  Senate  Bill 
79,  whioh  was  approved  by  the  Governor  July 
51,  1941,  repealing  Section  115o9,  Revised 
Statutes  of  Missouri  1959,  and  enacting  a 
new  Seotion  11559  in  lieu  thereof,  as  set 
forth  at  page  555  haws  of  Missouri  1941. 

"Senate  Bill  79  empowers  toe  oentrul  com- 
mittee to  filr  vacancies  on  u ticket  pre- 
viously nominated  ♦resulting  from  death  or 
resignation  and  not  otherwise,'  while  House 
Bill  502  empowers  the  central  committee  to 
fill  vacancies  on  a ticket  previously  nomi- 
nated but  not  limited  to  vacancies  result- 
ing from  death  or  resignation.  House  Bill 
502  also  specifically  empowers  the  oentral 
oommittee  to  fill  any  vauanoy  occurring  in 
such  committee  while  Senate  Bill  79  appar- 
ently is  silent  on  this  point. 

"Will  you  kinuly  give  this  olfioe  your  opin- 
ion as  to  the  proper  construction  of  the 
above  enaotments?” 
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Section  llbd9 , Laws  ox'  Missouri,  1941,  page  655,  reads 
as  follows: 


"Tiie  centrul  committee  of  a political  party 
shall  oonsist  of  the  largest  body  eleoted 
for  the  purpose  of  representing  and  acting 
for  the  party  in  the  interim  between  con- 
ventions of  the  party.  That  for  the  purpose 
of  making  nominations  to  fill  vacancies  re- 
sulting from  ueath  or  resignation  and  not 
otherwise,  on  a ticket  previously  nominated 
a muJorlTy  of  all  the  members-eleot  of  a 
central  oommitteo  shall  be  necessary  to  take 
action.  That  a oentral  committee  shall  not 
have  the  power  to  delegate  its  authority 
to  make  nominations  to  any  person  or  number 
of  persons,  and  that  any  act  consequent  upon 
any  such  delegation  of  authority  shall  be 
held  to  be  null  and  void.  That  no  oentral 
ooiumittee  shall  have  the  power  to  substitute, 
to  fill  any  vacancy,  tne  name  of  any  person 
who  is  not  known  to  be  of  the  same  political 
belief  and  party  as  the  person  for  whom  he 
is  substituted. 

"Approved  July  01,  1941." 

Section  11509,  Laws  of  .Missouri,  1941,  page  065,  reads 
as  follows: 


"The  Central  Committee  of  a political  party 
shall  oonsist  of  the  largest  body  eleoted 
for  t^e  purpose  of  representing  and  acting 
for  the  party  in  the  interim  between  Con- 
ventions of  the  party.  That  for  the  purpose 
of  making  nominations  to  fill  vacancies  on 
a tiokot  previously  nominated  a majority  of 
all  tiie  members-eleot  of  a Central  Committee 
shall  be  neoessary  to  take  action.  That  a 
Central  Committee  shall  not  ii&ve  tne  power 
to  delegate  its  authority  to  make  nominations 
to  any  person  or  number  of  persons,  and  that 
any  act  consequent  upon  any  such  celegation 
of  authority  shall  be  null  and  void.  That 
the  Centi’ol  committee  shall  have  tne  power 
to  fill  any  vacancy  occurring  In  such  com- 
mittee by  resignation,  death  or  otherwise  of 
a member,  by  naming  any  person  known  to  be 
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of  the  some  political  belief  und  party 
or  the  person  for  whom  he  or  she  Is  sub- 
stituted to  llll  3Uoh  vaoanoy . " 

"approved  July  24,  1941. " 

Reference  to  the  July  24,  1941  not  snows  that  provi- 
sion Is  made  for  nominations  to  fill  "vaoanoles, " whereas,  the 
July  31,  1941  ao t provides  for  nominations  to  fill  "vacancies 
resulting  from  death  or  resignation  and  not  otherwise.  " Ref- 
erence to  the  above  described  aots  will  also  show  that  provi- 
sion is  made  in  the  former  act  for  power  of  appointment  by  the 
Central  Committee  to  fill  any  vuoancy  occurring  in  suoh  com- 
mittee "by  resignation,  death  or  otherwise**  of  a member.  This 
does  not  change  the  effect  of  the  provisions  in  the  July  31st 
AOt. 


If  these  two  new  seotions  of  the  statutes  were  ambig- 
uous or  were  in  conflict  with  each  other,  we  woula  use  certain 
well  established  rules  of  construction,  but  we  are  unable  to 
see  that  there  is  either  ambiguity  or  conflict  in  them.  These 
two  statutes,  passeu  at  the  sums  session  of  tne  Legislature, 
taking  effeot  at  tne  same  time  and  relating  to  the  same  general 
subject,  should  be  construed  together  and  if  possible  harmonized 
so  as  to  0ive  effect  to  each. 

As  stated  in  State  v.  Harris,  337  Mo.  1052,  87  S.  W. 
(2d)  1026,  1.  o.  1029: 

"Assuming  for  the  purpose  of  this  case  that 
section  4426  is  a valid  enaotment,  we  huve, 
then,  two  legislative  aots  passed  at  the 
surne  session  of  the  Legislature,  taking  ef- 
feot ut  the  some  time  and  relating  to  the 
sume  general  subject.  They  should  be  oou- 
strueu  together  ana  if  possible  harmonized 
so  as  to  give  effeot  to  each.  Gasoonade 
County  v.  Gordon  et  al«,  241  Mo.  b69,  381,  145 
S.  W.  1160.  If,  however,  the  statutes  are 
necessarily  inconsistent,  that  whioh  deals 
with  the  common  subject-matter  in  a minute  and 
particular  way  will  prevail  over  one  of  a more 
general  nature.  Gasconade  County  v.  Gordon 
et  al.,  supra.  The  rule  is  thus  stated  in 
State  ex  rel.  County  of  Buohanan  v.  f’ulks  et 
al.,  296  MO.  614,  626,  247  S.  W.  129,  132, 
quoting  from  36  Cyo.  1151: 
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"♦Whsre  there  is  onu  atutute  dealing  with 
u subject  In  general  and  comprehensive 
terms  and  another  dealing  with  a part  of 
the  Satie  subject  In  a more  minute  and 
ae. Inite  way , the  two  should  be  read  to- 
gether and  harmonizeu,  if  possible,  with 
a view  to  giving  effect  to  a consistent 
legislative  policy;  but  to  the  extent  or 
any  necessary  repugnanoy  between  the 
special  will  prevail  over  the  general 
statute.  Where  the  special  statute  la 
later,  it  will  be  regarded  as  an  exception 
to,  or  qualification  or,  the  prior  general 
one;  and  where  the  general  act  is  later, 
the  special  will  be  construed  as  remaining 
an  exception  to  its  terms,  unless  it  is 
repealed  in  express  words  or  by  necessary 
implication. * 

"See,  also,  announcln0  the  same  rule,  State 
ex  inf.  Attorney  General  v.  Dabbs,  182  Mo. 
659,  61  3.  W.  1146;  Gilkeson  v.  Missouri 
Pao.  it.  GO.,  £££  MO.  17o,  £04,  121  3.  W. 

1G0,  24  L.R.n.  (N.S.j  844,  17  jjin.  Gas.  766; 
State  ex  rel.  Amerioun  Central  Ins.  Co.  v. 
Gehner,  Gib  „lo.  1126,  1162,  £60  3.  W.  416, 
418." 


Conclusion 


It  is  the  opinion  of  this  department  that  Section 
115G9,  Laws  of  Ml  sour i,  1941,  page  65b,  and  Section  11569, 
Laws  of  Missouri,  1941,  page  665,  are  not  inconsistent  and 
when  read  together  are  in  complete  harmony,  anu  full  foroe  and 
effeot  is  to  be  aocoraed  each  section. 


Respectfully  submitted. 


APPRGVBD; 


RaLPH  C.  LAdHLY 
Assistant  Attorney  General 


ROY  IfoKITTRlCK 
.ttorney  General 


RCL:  ldO  , 


TRADE  MARKS j ) Section  15472,  R.  S.  1939,  pertains  only  to 

REGISTRATION  ) registration  of  name  of  owner.  Statute  does  not 

OP  VE3S3IS  : ) provide  for  registration  of  "bottle  cases. " 

Application  may  be  made  for  only  one  owner  at  a time 


May  22,  1944 


Honorable  Gregory  C.  Stockard 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  _,r.  Stockard* 


The  Attorney  Gonoral  acknowledges  rocoipt  of  a 
litter  from  your  predecessor.  Honorable  wight  A.  Brown, 
dated  March  31,  1944,  requesting  the  opinion  of  this  depart- 
ment, which  letter  reads  as  follows: 

"To  are  handing  you  herewith  communica- 
tion and  application  of  Nehl  3ottling 
Company  for  the  registration  of  'Nehl*, 
fNehi  Bottling  Co',  'Par-T-Pak'  and 
'Royal  crown  Cola',  all  submitted  on  one 
application,  together  with  publisher's 
affidavit  in  duplicate,  and  their  chock 
for  ;3.00. 

"" 111  you  kindly  aovice  if  It  is  within 
our  province  to  accept  the  application 
in  this  form.  Pro  i our  viewpoint.  It 
would  indicate  that  It  is  possible  to 
have  'Nehi'  and  *Nehi  bottling  Co*  print- 
ed, stamped,  engraved,  etched  or  blown 
on  one  bottle  but,  to  add  'Par-T-Pak* 
and  'Royal  Crown  Cola'  it  would  be  entire- 
ly two  separate  and  distinct  containers. 

May  we  have  your  opinion  on  this  matter." 

V e are  returning  herewith  chock  of  Nehl  Bottling 
Company  In  the  aura  of  , 3.00,  payable  to  Dwight  II.  Brown, 

Gee notary  of  State,  together  with  two  copies  of  Publisher's 
Affidavit,  and  Form  of  Application  for  General  ottling 
executed  by  nehi  Bottling  Company.  The  following  Is  a copy 
of  the  enclosed  "Form  of  Application  for  General  Bo tt ling" : 

"FORM  OF  APPLICATION  FOR  GENERAL  BOTTLING 


"Tne  undersigned  has  adopted  for  use  a 
name,  marm  or  duvico  to  identify  and  soake 
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known  the  owners nip  of  bottles  owned  and 
used  by  tho  undersized  in  tae  manuf acture, 
sale  and  distribution  of  liquids,  and  has 
had  said  name,  mark  ox-  device  printed, 
stamped,  engraved,  etched,  blown,  painted, 
or  otherwise  permanently  fixed  upon  said 
bottles, 

"A  doocrlption  of  said  naiw,  mark  or  device 
is  as  f ollow8 : 

"Real  iio  ttling  Company 

"Cei’tain  bottles  and  bottle  cases  owned 
and  usod  by  the  NKHI  BOTTLIliO  C0I4P/JIY 
bear  one  of  the  following  names,  narks 
or  do vico a:  'NEHI*  'HKHI  BOTTLINO  CO* 
PAH-T-PAK'  - ROYAL  GRCAH  COLA' 

"And  you  aro  rospeotfully  requested  to  file 
anu  record  the  aomo  in  your  office  in  accord- 
ance with  the  provisions  of  Section  14347, 
u.  . . Mo.,  1929, 

..ehl  ottllng  Company 
Firm  llame,  ’ 

by  } lady  8 \‘i , Jiuoknor 

Owner 


Corpora!  to  Y.oim 


«y 

Proa,  or  : ecy. 

4 


Section  lo471,  R,  S,  si o,  1939,  reads  as  followe: 

"Persons  engaged  in  manufacturing,  oottllng 
or  seillnj  liquids  in  vessels  with  their 
name  oranded,  engraved,  blown  or  otherwise 
produced  thereon,  «oay  file  in  tho  office  of 
the  recorder  of  deeds  af  the  city  or  county 
in  which  the  principal  place  of  business 
of  said  persons  is  situated,  and  also  in 
tho  office  of  the  secretary  of  state,  a 
uescrlption  of  tne  na.ie  so  ueeu  by  them. 
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and  small  publish  such  description  once 
In  onoh  of  four  successive  weeks  In  a 
newspaper  published  In  the  city  or  county 
in  Thich  saia  description  has  been  filed*" 

This  section  and  those  constituting  Article  4 of  Chapter  140, 
provide  for  registration  In  the  office  of  tite  Secretary  of 
State  of  the  name  of  the  owner  of  the  vossel  or  bottle  so  that 
its  ownership  can  be  deteruined  and  its  use  prohibited  by  any- 
one other  than  the  registered  owner.  ' e believe  that  when  the 
statute  states,  "roreons  engaged  In  # * bottling  ■»  * liquids 
in  vessels  with  their  name  brandod  # * thereon  & *,"  it  applies 
to  the  name  of  the  manufacturer  or  owner  of  the  vessel  or  bottle 
rather  than  the  name  or  trade  name  applying  to  tiie  liquid  with- 
in the  vessel,  This  construction  is  o orne  out  when  considered 
In  the  11. -Jit  of  the  succeeding  sections  in  this  article. 

You  spate.  In  effect,  that  you  toliovo  that  the  names 
"Nehl"  and  "Kehl  Bottling  Co"  might  properly  nppoar  on  the  sane 
application  but  t.iat  the  names  '*Par-T-Puk‘  and  "^oyal  Crown 
Cola",  since  they  are  different  substances  and  differont  In  name, 
should  not  properly  appear  thereon.  .laving  in  mind  the  purpose 
for  which  tiieae  statutos  wero  onactou,  we  cello  ve  that  the  only 
name  of  importance  is  the  none  of  the  manufacturer  of  the  bottle 
or  vossel.  The  names  "nehl,"  "Par-T-Pok*  and  "Royal  Crown 
Cola"  aro  trade  names  and  designate  the  contents  of  the  vossel. 
These  names  should  bo,  and  most  probably  are,  registered  under 
section  15453,  Article  1,  Chapter  140,  R.  . o.  1939,  govern- 
ing trademarks,  axes  and  orands.  "Nehl  Bottling  Co"  is  the 
manufacturer  of  the  coverages  nomoa  aoovo  and  the  owner  of  tiie 
bottles  and  is  tho  proper  and  only  name  to  be  reglstoreu.  The 
application  dosi. .nates  further,  "Certain  bottles  and  bottle 
cases  X •#."  Tile  statuto  makes  no  provision  for  registration 
of  names  appearing  on  "Dottle  cases,”  It  being  confined  to 
"veasols 


Conclusion 


It  is  the  opinion  of  tills  Department  that  the  appli- 
cation muuo  by  Nehl  Bottling  Co  pany  by  Gladys  VK.  ucknor. 
Owner,  is  not  in  proper  form  anu  that  publication  as  required 
by  Section  15472,  it.  S.  Lio.  1939,  is  Improper,  at  least  in  so 
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far  as  the  copy  of  the  application  contained  therein  la  con- 
cerned j that  the  registration  required  by  tioctlon  1R471, 
supra,  which  was  Section  14547.  R«  S.  Mo.  1929.  relates  to  the 
owner  of  the  vessels  and  that  only  a single  application  should 
be  ado. 


Respectfully  submitted. 


t?  a r OTJf  r.  r a o mv 

UiUM  U • 1>\I  • uLu 

Assistant  Attorney  General 


APPROVED s 


HdY  hc.M'J’TKICK 
Attorney  General 


HCLiliO 


CONSTITUTIONAL  AMENDMENT:  Title  for  proposition  to  permit 

Legislature  to  control  school  fund* 


July  13,  1944. 


Hon.  Gregory  Stockard, 
Secretary  of  State, 
Jefferson  City,  Missouri. 


Rex  Proposed  Constitutional  amend- 
ment to  repeal  Secs.  8,  10, 

Art.  XI,  and  enact  in  lieu  there- 
of a new  section,  designated  as 
Sec.  8 . 

Dear  Sir: 


In  accordance  with  your  request  of  July  11,  1944, 
there  is  hereinafter  set  forth  a ballot  title  for  the  above- 
proposed  Constitutional  a/..end«.ent : 


"Permitting  Legislature  to  enact  laws 
governing  the  time  and  manner  of  in- 
vestment, use,  or  disbursement  of  cap- 
ital and  inco  e of  county  free  public 
school  fund." 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney-General 

APPROVED: 


ROY  UcKITTalCK 
Attorney-Genoral 


LLE/LD 


BONDS : Disapproved  for  failure  to  comply  with  language  of 
the  statute. 


August  10 , 1944 


Hon.  Gregory  C.  stookurd 
Seoretary  of  State 
Jefferson  City,  Missouri 

Dear  Mr.  Stockard: 

We  are  in  receipt  of  your  recent  letter  enclosing 
a photo static  oopy  of  the  bond  submitted  by  the  Graham  Paper 
Company  and  asking  that  we  examine  same  to  see  whether  or  not 
it  conforms  with  all  requirements. 

Section  14999  R.  S.  Mo..  1939  prescribes  the  type  of 
bond  that  bidders  must  submit  with  their  proposals  to  furnish 
paper  to  the  State.  A careful  reading  of  the  bond  shows  that 
the  language  of  the  statute  has  not  been  followed. 

In  the  recent  case  of  State  vs.  Sheible,  163  S.  W. 
(2d),  559  1.  c.  560,  the  Supreme  Court  of  Missouri  stated  its 
oft  repeated  rule  of  construction  of  statutory  bonds: 

"Furthermore,  the  rule  is  established  in 
this  State  ’where  a bond  is  given  in  pur- 
suance of  a statute,  courts  will,  in  enforc- 
ing the  bond,  read  into  it  the  terms  of 
the  statute  which  have  been  omitted,  and 
will  likewise  read  out  of  it  terms  inoluded 
in  it  that  are  not  authorized  by  the  sta- 
tute.* State  T.  Wipke,  345  Mo.  283,  133 
S.  W.  2d  354,  357;  State  v.  Vienup,  347 
* Mo.  382,  147  S.  W.  2d  627. " 

While  it  it  true  that  the  rule  above  announced  might 
cure  any  defect  in  the  bond  as  furnished  by  the  Graham  Paper 
Company,  yet  we  feel it Js  a better  and  safer  practice  to  re- 
quire that  the  bond  be  furnished  the  3tate  In  the  language  of 
the  statute. 

For  this  reason,  we  disapprove  the  bond,  and  in  do- 
ing so,  we  are  merely  passing  on  same  as  to  form. 
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VJe  are  not  passing  on  the  question  as  to  whether  the 
bond  c nforms  to  the  other  requirements  of  the  statute  since 
In  doing  so,  It  would  require  that  we  pass  on  sueh  questions 
a to  whether  the  sureties  are  good  and  sufficient  whioh  we 
are  not  in  a position  to  determine. 


Respectfully  submitted. 


MAX  VASoKRMAN 

Assistant  Attorney  General 


APPROVED: 


m 1 

Attorney  General 


MW:  MB 


CONSTITUTIONAL 


AMEHDKENT . 


Title  for  proposition  to  create  unicameral 
legislature . 


August  15,  1944* 


^onorablc  drogor~  C*  Stockard, 
Secretary  of  Stats, 

Jefferson  City,  dssouri • 


Re:  Proposed  Constitutional  Amendment 
creating  uulou.  : -ral  loj  1.  Nature* 


De^r  Sir: 


I:i  accordance  with-  your  request  of  August  10,  1944, 
there  la  iierelnafter  set  forth  a ballot  title  for  the  above 
proposed  Constitutional  amendment: 


"Creating  unicameral  Legislature,  50-75 
members  elected  for  two  ;eara;  ,'1000*00  - 
via00*00  annual  compensation,  plus  G *00 
daily  during  sessions;  commission  appoint- 
ed by  Governor  establishes  districts.” 


nospeetf ally  submitted. 


Ln  < il  *.C_  n * — ij.f 

Assistant  Attorney-Cencral 


APPROVED: 


RuY  i'cKIT  TRIGG 
at  tornoy-Oeneral 


LL.l/LD 


ELECTIONS 


Mandatory  for  Secretary  of  State  to  prescribe  weight 
ana.  size  of  ballot  for  absentee  soldier  voting-. 


August  25,  1944 

, ^ 

i I~f7lTd 


Honorable  Gregory  C . Stockard 
Secretary  of  State 
Jefferson  City,  Missouri 


^oar  Sir: 


In  your  letter  of  August  24,  1944,  you  ask 
whether  or  not  it  is  mandatory  for  the  Secretary  of  State 
to  proscrioe  the  weight  and  size  of  the  envelopes  and 
ballots  to  be  used  in  connection  with  the  absentee  ballot- 
ing of  members  of  the  armed  forces  at  the  General  Election. 

Section  3,  senate  Bill  No.  6,  62nd  General  Assembly, 
In  Special  Session,  provides  in  part: 

"The  maximum  size  and  weight  of  the 
ballot  for  all  elections  for  all 
per ties  shall  oo  prescribed  by  the 
Secretary  of  State.  # «• 


* * i'c  -:<•  * ij-  is-  -a 

"Notwithstanding  any  of  the  provisions 
of  the  primary  or  general  election  laws 
with  regard  to  form,  woight,  size,  con- 
tent, type  and  color  of  paper  of  the 
absent  voter's  ballot,  and  envelopes, 
for  any  election  covered  by  this  Act, 
the  clerics  of  the  county  courts , or  the 
boards  of  election  commissioners,  in 
such  precincts  whore  such  boards  con- 
duct elections,  may,  if  necessary  to 
comply  with  any  fodoral  regulations 
with  respect  to  size  and  weight  of  such 
ballots,  reduce  the  size  and  weight  of 
the  absentee  voter's  ballot,  and  the 
Secretary  of  State  may  do  like wise  with 
respect  to  the  e ivo lopes , without 
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elimination  of,  ox'  audition  to,  the 
contents  of  the  ballot.  Such  election 
officials  may,  for  the  same  reasons, 
change  or  reduco  tiie  size  of  type  to 
be  used  in  trie  printing  of  the  ballots. 

It  would  thus  appear  tnat  tho  Secretary  of  State  has  certain 
dutloa  to  perform  relative  to  the  sizo  and  weight  of  those 
oallots  and  envelopes.  Several  rules  must  be  considered  to 
determine  whether  this  l'equiremont  is  mandatory. 

In  State  ex  rel.  Stevens  v.  V/urde.oan,  246  V . ’ . 

169,  194  (>iO.  Sup.),  it  is  statodi 

"b  dually  the  use  of  the  word  •shall* 
indicates  a mandate,  and  unless  there 
are  other  things  In  a statute  it  ln- 
uicates  a mandatory  statute.” 

It  is  to  be  specifically  noticed  that  the  clause  under  consid- 
eration uses  the  word  "shall"  in  connection  with  stating  trie 
duty  of  the  Secretary  of  State. 

On  the  other  hand,  it  is  said  in  State  ox  inf.  Attorney 
General  v.  bird,  244  S.  W.  938,  939 t 

"that,  if  a r.tatuto  merely  requires 
certain  things  to  bo  done  and  nowhere 
prescribes  the  result  that  siiall 
follow  if  such  tilings  are  not  done, 
then  the  statute  shoulu  be  hold  to  be 
directory." 

lection  11  of  this  samo  Aot  provides: 

■-*  * If  the  Secretary  of  State,  any 

county  clerk  or  any  election  official 
refuses  or  noglacts  to  porform  any  of 
the  duties  proscribed  by  thin  Act  and 
within  the  time  proscriood  by  this  Act, 
or  snalx  violate  anj  of  the  provisions 
thex'eof,  he  shall  upon  conviction  be 
adjudged  guilty  of  a mi3demoanor ." 

It  thuc  appears  that  the  Act  In  question  does  proscribe  the 
result  to  follow  in  the  event  tho  Secretary  of  State  fails  to 
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perform  his  duties,  and  under  the  rule  of  the  Bird  case, 
supra,  it  can-iOt  be  said  to  be  directory. 

In  Btate  ex  rel.  Dietrich  v.  bchado,  167  S.  W.  (2d) 
135,  141  (Mo.  App.),  it  is  said: 

M 'hen  a statute  provides  what  results 
shall  follow  a failure  to  comply  with 
its  terms,  it  is  mandatory  and  muet  be 
obeyed . “ 

In  view  of  these  rales  we  are  of  the  opinion  that 
the  duty  imposed  upon  the  Secretary  of  tate  with  respect  to 
prescribing  the  size  and  weight  of  the  envelopes  and  ballots 
for  the  absentee  voting  of  persons  in  the  armed  forces,  is 
mandatory  and  must  be  exercised.  However,  what  constitutes 
complian.ce  with  the  statute  is  another  question.  Tho  Secre- 
tary of  State  in  carrying  out  tills  function  in  the  recent 
primary  election,  sent  the  following  instructions  to  the 
county  clerks: 

"FUSE  POSTAGE,  SIGHT  AND  SIZE  OF 
BALLOTING  MATERIAL.  Congress  has 
provided  free  postage  for  the  trans- 
mission of  the  war  balloting  material. 

However,  free  postage  is  contingent 
upon  the  observance  of  army,  navy  and 
postal  specifications  as  to  size, 
weight  and  contents  of  the  postal 
parcel.  Size  and  weight  mu3t  conform 
to  Federal  ruling  in  order  to  overcome 
the  practical  difficulties  of  air 
carriage  in  wartime.  Earlier  specifi- 
cations of  the  army  and  navy  limited 
the  total  weight  of  all  the  balloting 
material  including  ballots  and  envelopes 
to  eignt-tentha  of  an  ounce.  However, 
the  latest  instructions  from  tho  or 
Ballot  Commies  ion  do  not  carry  this 
specific  weight  limitation  and  the 
latest  postal  instructions  are  silent 
on  this  point.  It  is  believed  that  the 
Federal  authorities  might  permit  some 
slight  excess  in  weight,  but  tho  safest 
courso  tc  pursue  is  to  reduce  the  weight 
in  every  possible  way  so  as  not  to  ex- 
ceed eight- tenths  of  an  ounce. 
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" POINTING  OF  BALLOTS,  SIZE  AND 
WEIGHT,  It  lo  pormiesnblo  for 
county  clerka  ana  boards  of  elec- 
tion commissioners  to  condense  the 
printing  and  arrangement  of  type 
and  reduce  the  size  of  the  official 
war  ballot  according  to  the  provisions 
of  r®nnt8  Bill  Number  6,  Voting  in- 
structions ;rrust  be  printed  on  the  re- 
verse side  of  the  official  war  ballot 
to  conserve  space  and  weight.  The 
Secretary  of  ta to  does  not  deem  it 
practical  to  proscribe  the  maximum 
size  ana  weight  of*  tno  official  War 
bailor,  duo  to  the  vide  a Ivergonce  of 
tickets  in  Tno  various  count. lea , Vut 
re co  ...oifls  tiv>  t county  clorks  "and 
ooarda  o*  election  con  iias  loners  give 
duo  conTTd  jrntlon  to  the  printing 
prooloma  in  connecFIon  \/lth  their 
respective  ballots  anti  conform  to  the 
above  r.rmy , navy  and  pon  lal  rogulatl  ns 
as  nearly  as  doso  Ikle,  Nothin,;  out  the 
‘ oE’llot  or  ballots  and  roturn  envelope 
may  be  placed  in  the  sending  envelope," 

You  have  informed  us  by  telephone  that  you  have  a 
telegram  from  the  Postal  Authorities  in  ashington,  D.  C., 
to  the  effect  that  said  agency  has  placed  no  limitation  on 
the  size  and  weight  of  this  absentee  balloting  material. 

You  also  state  you  have  a lik9  telegram  from  the  or  Depart- 
ment . 


In  such  circums tance  the  need  for  the  secretary  of 
State  to  place  a rigid  limitation  on  the  weight  and  size  of 
these  articles  has  disappeared,  yet  wo  feel  the  Secretary  of 
State  must  nevertheless  act  in  conformity  with  the  statutes, 

7e  think  an  explanation  and  statement  similar  to  that  given 
in  connection  with  the  primary  election  will  constitute  com- 
pliance, if  the  underlined  portion  in  the  foregoing  quotation 
therefrom  is  rephrased  to  read:  "The  envelope  In  which  the 

ballot  is  3ent  to  the  voter  shall  be  a No,  , and  the  return 

envelope  shall  be  a No. , or  In  the  event’  "such  are  not 

ootainaole  in  tno  locality  then  the  next  nearost  sizes  thereto 
wnich  may  be  ootainud,  ..cooping  in  mind  that  the  return  envelope 
must  be  of  such  size  that  it  can  be  inserted  into  the  envelope 
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In  which  the  jallot  la  sent  to  Lne  votor.  T^e  ballot  shall 
not  bo  larger  than  Is  necessary  to  carry  the  ticket  of  the 
nominees  who  aro  to  oe  votoa  upon  (or  the  proposition)  at 
the  General  election  In  the  manner  required  by  law.  The 
ballot  and' envelope  shall  not  weigh  more  tiian  ____  ounces, 
except  in  those  election  districts  where  the  prescribed 
envelopes  ca:mot  be  ootainod  and  substitutes  mu::  t be  used, 
or  where  oallots  of  unusual  length  or  lumber  are  to  be 
votod  Upon*  in  \7nich  cases  alight  excesses  are  permissible," 


Respectfully  suomi t tod. 


iAntiSHCi.  L.  BKADLuY 

/Assistant  Attorney  General 


AlP.OVKDr 


ROY  hcAITTKICK. 
Attorney  a0neral 


.,L  : jai9 


PROSECUTING  ATTORNEYS  . 


Commission  to  Prosecuting 
Attorneys  elected  to  new 
terras,  beginning  January  1, 
1945,  may  issue  now. 


November  17,  1944 


Honorable  Gregory  C.  Stockard 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 


On  November  7,  1944  at  the  general  election  held  in 
Audrain  County,  Missouri,  according  to  the  official 
count,  Mr.  Adams  was  elected  prosecutor.  After 
the  official  canvass  of  votes  was  made,  the  county 
clerk  certified  to  the  Secretary  of  State  the  results 
of  the  election  for  Prosecuting  Attorney,  in  the  form 
of  an  abstract  of  the  votes  given  for  each  candidate  for 
the  office.  However,  this  abstract  was  included  as 
a part  thereof,  in  the  official  certification  of  the 
votes  on  all  offices  up  at  the  general  election.  The 
abstract  respecting  the  election  for  Prosecuting  Attorney 
was  sealed  in  the  envelope  along  with  the  abstract  on 
the  offices  designated  in  Sections  11463  and  11466, 

R.  S.  Missouri,  1939,  and  sent  to  the  Secretary  of  State. 

Section  11466  seems  to  indicate  that  this  envelope  can- 
not be  opened  until  all  the  returns  are  in,  for  it 
provides : 

"Within  fifty  days  after  such  general  election, 
and  as  much  sooner  as  all  the  returns  shall 
have  been  made,  the  secretary  of  state,  in  the 
presence  of  t!he  governor,  shall  proceed  to  open 
the  returns  and  cast  up  the  votes  given  for  all 
candidates  for  any  office,  except  governor, 
lieutenant-governor,  secretary  of  state,  state 
auditor,  state  treasurer,  attorney-general, 
railroad  and  warehouse  commissioners  and  super- 
intendent of  public  schools,  and  shall  give 
to  the  persons  having  the  highest  number  of 
votes  for  members  of  congress,  from  each  dis- 
trict, certificates  of  their  election,  under 
his  hand,  with  the  seal  of  the  'state  affixed 
thereto,  and  shall  certify  to  the  governor 
the  names  of  the  candidates  having  received  the 
highest  number  of  votes  for  the  offices  of 
Judges  of  the  supreme  court,  circuit  courts, 
and  St.  Louis  and  Kansas  City  courts  of  appeals." 
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Assuming  that  such  is  the  correct  view  and  that  the 
law  la  that  none  of  these  certified  abstracts  may 
be  opened  until  every  county  has  made  Its  certification, 
it  would  appear  that  the  Governor  could  not  issue  a 
commission  to  Mr.  Adama  for  he  will  have  nothing  upon 
which  to  base  his  action  until  the  certified  abstract 
is  available  to  form  the  basis  for  the  Secretary  of  State's 
certificate  to  the  Governor  of  the  name  of  the  person 
elected. 

However,  that  situation  exists  by  reason  of  an  irregu- 
larity on  the  part  of  the  clerk  in  making  the  certification 
respecting  the  prosecutor's  election.  Reading  of  sections 
11463  and  11466  clearly  show  that  the  abstract  of  the  votes 
for  prosecutor  is  not  to  be  included  in  the  certificate 
which  the  latter  section  requires  to  remain  unopened  until 
all  returns  are  certified  into  the  Secretary  of  State. 

The  certificate  respecting  the  vote  for  prosecutor  is 
governed  exclusively  by  Section  12937,  R.  S.  Missouri, 

1939,  which  provides: 

"The  clerk  of  the  county  court  of  each  county 
shall  transmit  to  the  secretary  of  state  an 
abstract  of  the  votes  given  for  each  candidate 
for  prosecuting  attorney  in  his  county." 

Section  12938,  R.  S.  Missouri,  1939,  provides: 

"The  secretary  of  state  shall  compare  the 
votes  given  for  the  respective  candidates, 
and  shall  certify  to  the  governor  the  persons 
elected,  respectively,  to  the  offices  of 
prosecuting  attorney  and  assistant  prosecuting 
attorney." 

And  section  12988  R.  8.  Missouri,  1939,  provides: 

"The  attorney-goneral,  prosecuting  attorneys,  the 
circuit  attorney,  the  prosecuting  attorney  and 
assistant  prosecuting  attorneys  for  the  City  of 
St.  Louis  shall  be  commissioned  by  the  governor, 
and  shall  hold  their  offices  until  their  successors 
are  elected,  co  missioned  and  qualified." 
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V.e  are  Informed  that  Mr.  Adams  has  presented  to  the 
Secretary  of  State  a separate  abstract  of  the  votes 
of  Audrain  County  on  the  race  for  prosecuting  attorney, 
certified  to  by  tile  Clerk  of  that  county.  Jills  is  as 
contemplated  by  section  12937.  There  is  no  provision 
requiring  this  to  be  held  for  any  period  of  time 
before  the  Secretary  of  State  performs  his  duty  under 
section  12938  and  certifies  to  the  governor  the  per- 
son elected.  When  that  is  done  the  Governor  may,  if 
he  chooaos,  immediately  issue  a commission  to  the 
person  elected,  since  there  is  no  period  fixed  within 
which  such  commission  may  not  be  issued. 


Respectfully  submitted 


LAY.T  NCL ' L .~Lhi_^LLY 
Assistant  Attorney  General 


A .ROVLD: 


Attorney  General 


LLB « he  C 


SOLDIERS: 
STATE  BOARD 
OF  HEALTH: 


Soldiers,  sailors  and  marines  in  service  or 
honorably  discharged  from  service,  or 
dependents  of  any  soldier,  sailor  or 
marine  shall  not  be  charged  for  certified 
copies  of  public  records  in  the  care  and 
custody  and  control  of  the  State  Board 
of  Health,  where  such  copy  is  to  be 
used  to  establish  a claim  with  the 
f ad  Rfcntfis  government. 


January  11,  1944 


Honorable  L.  B.  Swift,  Adjutant 
Boone  County  Post  No.  280 
Veterans  of  Foreign  Wars 
811  West  Ash  Street 
Columbia,  Missouri 


FILED 


Dear  Mr.  Swift: 


This  office  is  In  receipt  of  your  letter  cf 
January  9,  1944,  In  which  you  desire  an  opinion 
on  the  question,  whether  soldiers  should  be  charged 
for  certified  copies  of  birth  certificates  in  order 
to  prove  dependency,  cr  to  establish  claims  with 
the  United  States  government . Omitting  caption 
and  signature,  the  full  text  of  your  letter  is  as 
follows : 

"It  has  just  been  brought  the  attention 

of  Boone  County  Post  No.  230,  Veterans  of 
Foreign  Wars,  that  the  Bureau  of  Vital 
Statistics  at  Jefferson  City  has  been 
charging  service  en  a fee  for  furnishing 
them  with  birth  certificates  and  ether 
information  these  men  need  in  order  to 
prove  dependency,  etc. 

"Revised  Statutes  of  1939  under  15077 
plainly  reads  that  service  men  are  to 
furnished  any  and  all  information  they 
need  in  order  to  establish  claims  at 
no  cost  whatever. 

"Does  this  law  apply  to  the  Bureau  of 
Vital  Statistics  or  can  they  levy  a charge 
for  Information  from  their  office? 

"The  Department  of  Missouri  Veterans  of 
Foreign  Wars  is  holdLng  a Council  of 
Administration  meeting  in  Jefferson 
City  this  week-end  afP  I would 
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appreciate  hearing  from  you  this  week  so 
that  I can  make  a report  on  this." 

That  portion  of  our  statute  allowing  the 
State  Board  of  Health  a fee  for  certified  copies  of 
birth  or  death  certificates,  reads  as  follows: 

See  Section  9781,  R.  S.  Missouri,  1939 

"The  State  Registrar  shall,  upon  request,  fur- 
nish any  applicant  a certified  copy  of  the 
record  of  any  birth  or  death  registered 
under  provisions  of  this  article,  for  the 
making  and  certification  of  which  he  shall 
be  entitled  to  a fee  of  fifty  cents  to  be 
paid  by  the  applicant.  For  any  search  of 
the  f il 9 s and  records,  when  no  certified 
copy  is  made,  the  State  Registrar  shall 
be  entitled  to  a fee  of  fifty  cents  for 
each  hour  or  fractional  hour  of  time  of 
search,  to  be  paid  by  the  applicant.*  * * " 

ThiB  section  is  a general  law  authorizing  the 
Board  of  Health  to  charge  certain  fees  for  copies  of 
public  records  under  their  supervision.  There  is, 
however,  a subsequent  section  relating  to  soldiers 
and  other  members  of  our  Armed  Services  with  respect 
to  being  furnished  certified  copies  of  their  records. 
The  section  which  we  now  proceed  to  examine  is  an 
exception  to  the  one  previously  quoted. 

Section  15077  reads  as  follows: 


"Whenever  a certified  copy  or  copies 
of  any  public  record  in  the  state  of 
Missouri  are  required  to  perfect  the 
claim  of  any  soldier,  sailor  or 
marine,  in  service  or  honorably  discharged, 
or  any  dependent  of  such  soldier,  sailor 
or  marine,  fcr  a United  States  pension,  or 
any  other  claims  upon  the  government  of  the 
United  States,  they  shall,  upon  request 
he  furnished  by  the  custodian  of  such 
records  without  any  fee  or  compensation 
therefor 
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Those  two  sections  relate  to  the  same  sub- 
ject matter  and  must  be  read  together.  The  latter 
section  has  special  application  to  an  exception  in 
the  case  of  members  of  our  Armed  Forces . The  leading 
case  of  Eaglet on  v.  Murphy,  156  S.  W.  (2d),  683, 

Pars.  2 and  3 will  apply  in  this  instance.  This  por- 
tion of  this  decision  reads  as  follows: 

Under  the  established  rules  of 
statutory  construction  where  there 
are  two  laws  relating  to  the  same  subject 
they  must  be  read  together  and  the  pro- 
visions of  the  one  having  a special 
application  to  a particular  subject  will 
be  deemed  to  be  a qualification  of,  or 
an  exception  to,  the  other  act, general 
in  its  terms.  State  ex  inf.  Barrett  v. 
Imhoff,  291  Mo.  603,  238  S.  W.  122;  State 
ex  rel,  Buchanan  County  v.  lulks,  296  Mo. 
614,  247  S.  Vi.  129.  * • *" 

In  the  case  of  State  v.  Brown,  68  S.  W.  (2d), 

55,  Pars.  4-8,  1.  c.  59,  we  find  the  court  making  this 
statement : 


''■>  w Where  the  special  statute  is  later, 
it  will  be  regarded  as  an  exception  to,  or 
qualification  of,  the  prior  general  one; 
and  where  the  general  act  ia  later,  the  special 
will  be  construed  as  remaining  an  exception 
to  its  terms,  unless  it  is  repealed  in  ex- 
press words  or  by  necessary  implication.' 

Tevis  et  al,  v.  Foley,  325  Mo.  1050,  1054, 

30  S.  Vi.  (2d)  68,  69;  State  ex  rel. 

Buchanan  County  v.  Fulks,  296  Mo.  614,  626, 

247  *•'.  W.  129;  State  ex  inf.  Barrett  v. 

Imhoff,  291  Mo.  603,  ol7,  238  S.  W.  122. 

If  there  be  any  repugnancy  between  these 
two  statutes,  the  general  statute,  section 
4556,  must  yield  to  the  special  statute, 
section  5613.” 


Hon.  E.  B.  Swift 


4-  Jan.  11,  1944 


In  construing  the  act  of  the  Legislature,  now 
known  as  15077,  as  it  appeared  in  the  Laws  of 
Missouri,  1921,  page  560,  we  may  take  into  consideration 
the  title  of  the  act  in  construing  the  same.  Author- 
ity to  do  this  should  be  found  in  the  following  cases. 


Artophcne  Corporation  v.  Coale,  153  S.  V?. 

(2d),  343. 

Holder  v.  Elms  Hotel  Company,  92  S.  V;.  (2d),  620 

and 

Thomas  v .Buchanan  County , ol  S,  (2d),  95. 

The  title  to  the  act  under  our*  scrutiny,  is 
not  s&biguous • The  language  is  plain  and  simple  and 
the  construction  we  place  on  it,  is  this:  the 
record  to  be  furnished  without  cost  to  the  applicant, 
if  the  record  is  to  be  used  for  proving  a claim  of 
any  soldier,  sailor  or  marine,  or  other  person  in 
the  service,  or  honorably  discharged,  or  where  any 
dependent  of  such  soldier,  sailor  or  marine  ie  seeking 
to  establish  a claim  for  pension  or  any  other  claim 
upon  and  with  the  government  of  the  United  StateB . 

The  rule  Is  here  established  that  the  right  of  a 
public  official  to  compensation  must  be  founded  upon 
the  statute.  This  holding  and  this  statement  of  the 
law  will  be  found  In  S Ith  v.  Pettis  County,  136 
S.  W.  (2d),  262,  Pars.  4-6:  In  this  case  the  court 
said: 


"The  rule  Is  established  that  the 
right  of  a public  official  to  com- 
pensation must  be  founded  cn  a 
statute.  It  Is  eq  ally  established 
that  such  a statute  Is  strictly 
construed  against  the  officer.  Nod- 
away County  v.  Kidder,  Mo.  Sup.,  129 
£.  W.  (2d)  857 i Ward  v.  Christian 
County,  341  Mo.  1115,  111  S.  W.  (2d) 
182.  * •-  ■*" 
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In  the  decision  Just  quoted  wo  have  a situation 
from  a leaaing  case,  that  of  Nodaway  County  v.  Kidder, 
129  S.  H.  (2d),  857  at  Par. 5-8.  In  this  case  here  is 
what  the  court  had  to  sayx 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  offioer  Is 
deemed  to  be  gratuitous,  unless  a 
compensation  therefor  is  provided  by 
statute.  If  the  statute  provides 
compensation  in  a particular  mode 
or  manner,  then  the  officer  Is  con- 
fined to  that  manner  end  is  entitled 
to  no  other  or  further  compensation  or 
to  any  different  mode  of  securing  same . 

Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer. 

State  ox  rel.  Evans  v.  Gordon,  245  Mo. 

12,  28,  149  S.  W.  638;  King  v.  River- 
land  Levee  DIst.,  218  Mo.  App.  490, 

493,  279  S.  w.  195,  196;  State  ex  rel. 

Wedeking  v.  McCracken,  60  Mo.  App. 

650,  656. 

"It  is  well  established  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorizing  such  pay- 
ment. State  ex  rel.  Euder  v.  Hackmann, 

305  Mo.  342,  265  S.  W.  532,  534; 

State  ex  rel.  Linn  County  v.  Adams, 

172  Mo.  1,  7,  72  S.  W.  655; 

Williams  V.  Charlton  County,  85  Mo.  645." 

From  our  further  inquiry  into  this  matter, 
we  find  that  if  a public  officer  insists  on  charging 
a fee  for  a public  record,  where  the  statute  expressly 
provides  the  service  to  be  without  cost,  a penalty 
section  has  been  enacted  by  the  legislature.  We  refer 
you  to  section  15078,  R.  S.  Mo.  1939,  which  in  part 
reads  as  follows: 
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’’Any  person  or  persons  violating 
any  provision  of  section  15077  shall 
be  deemed  guilty  of  a misdemeanor." 

This  provides  a enalty  for  failing  to  furnish 
such  record  and  makes  it  a misdemeanor  for  an  officer 
who  charges  a fee  for  records  pertaining  to  claims 
provider  for  and  set  out  In  section  15077,  which  we 
have  previously  set  out  In  detail. 


CONCLUSION. 


Prom  the  above  and  foregoing.  It  is  therefore, 
the  opinion  of  this  office  that  the  State  Board  of 
Health  can  not  charge  for  the  furnishing  of  certified 
copies  of  birth  certificates,  death  certificates,  or 
any  other  record  in  Its  custody  and  charge,  where  the 
record  is  requested  by  a soldier,  sailer,  marine  or 
other  person  in  the  Armed  Forces,  to  prove  a claim 
upon  the  government  of  the  United  States,  and  further, 
the  section  applies  to  any  person  honorably  discharged 
from  the  Armed  Forces,  and  also  this  act  applies  to 
the  application  to  the  public  official  by  any  dependent 
of  a soldier,  sailor  or  marine  wiiose  application  Is 
made  for  the  purpose  of  establishing  a claim  upon 
the  United  States. 


Respectfully  submitted 


L.  I.  Ai'i'RRlfe 

Assistant  Attorney  General 


APPROVED: 


ROY  McKHu'RICK 

Attorney  General  of  Missouri 


LIMtLeC 


3Nn£KliaMC£  TAX: 


Procedure . 


Mar  oh  11,  1944 


Mr.  do y B.  Thomson 

Hyland,  Stinson,  Mag  & Thomson 

Attorneys  at  Law 

First  w tlonal  Bank  Building 

Kansas  City  6,  Missouri 


oear  Sir: 


We  are  in  receipt  of  your  letter  of  February  1,  1944, 
in  which  you  request  an  opinion  from  this  department , as 
follows: 


"I  write  for  procedural  information  regard- 
in..  i^aouri  inheritance  taxes  as  follows: 
Section  S85,  Reviseu  Statutes  of  iwissouri, 
1909,  provides  for  the  giving  of  notice  be- 
fore delivering  certain  assets  to  the  admin- 
istrator or  exeoutor.  1 would  like  to  know: 

"1.  Is  this  notice  or  a wuiver  of  suoh  no- 
tice required  in  oases  of  a nonresident  de- 
oeuent  in  view  of  the  provisions  of  the  Aot 
of  1941  (/vets  1941,  page  281)  exempting  in- 
tangibles belonging  to  a nonresident  dece- 
dent? 

H2.  Is  it  necessary  for  an  executor  or  an 
administrator  to  give  suoh  notice  or  prooure 
a waiver  before  either  (a)  selling  intangi- 
bles belonging  to  the  estate  pursuant  to  the 
order  of  the  Probate  Court,  or  (b)  distribut- 
ing intangibles  to  the  beneficiaries  under 
order  of  Probate  Court , or  lo)  Is  the  notice 
or  the  waiver  affected  by  the  fact  that  the 
inheritance  tax  ha3  or  has  not  been  assessed 
or  hus  or  has  not  been  paid? 

"c.  I have  before  me  for  consideration  and 
action  a oase  where  oertain  intangibles  were 


Mr.  Hoy  B.  Thomson 


March  11,  19^4 


held  by  the  guardian  of  an  insane  person. 
.J*ter  the  death  of  the  ward  (a)  la  it  neces- 
sary to  prooure  a waiver  before  delivering 
the  assets  to  the  administrator  or  executor, 
and  (b)  must  the  executor  in  suoh  case  give 
notioa  or  procure  waiver  when  either  sell- 
ing or  distributing  the  intangibles? 

"I  should  greatly  appreciate  aavioe  from  you 
regarding  the  above  matters.” 


Section  080,  R.  5.  > o . 19o9,  reads  as  follows,  in  so  far 
as  pertinent: 


n * * *■  * * * person  * * * having  * * * 

assets  belonging  to  or  standing  in  tne  name 
of  a decedent  who  is  a resident  or  non- 
resident, * * * shall  deliver  or  trunsfer 
the  sume  to  the  executor,  administrator,  or 
legal  representatives  * * * unless  notioe 
of  the  time  and  pluoe  of  suoh  intone ed  de- 
livery or  transfer  be  served  upon  the  state 
treasurer  and  attorney-general  at  least  ten 
days  prior  to  said  delivery  or  transfer; 
nor  shall  any  * * * person  * * * deliver 

* * * assets  belonging  to  * * * decedent 

* * * without  retaining  a sufficient  por- 
tion or  amount  thereof  to  pay  any  tax  * * * 
which  may  thereafter  be  assessed  on  aocount 
of  the  delivery  * * * unless  the  state 
treasurer  ana  the  attorney-generul  consent 
thereto  in  writing.  And  it  shall  be  lawful 
for  the  state  treasurer,  together  with  the 
attorney-general,  * * * to  examine  said  se- 
curities * * * at  the  time  of  suoh  delivery 

* * *.  failure  to  serve  such  notioe  or 
failure  to  allow  suoh  examination  or  fail- 
ure to  retain  a sufficient  portion  * * * to 
Pc^y  suoh  tax  * * * shall  render  said  * + + 
person  * * * liable  to  the  payment  of  the 
amount  of  the  tax  * * 


1.  This  section  requires  notice  by  anyone  in  possession 
of  assets  belonging  to  an  estate,  whetner  accessed  was  a real- 
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dent  or  nonresident . And  this  is  so  by  the  plain  words  of 
the  statute. 


2 ( a)  & (b).  There  are  two  waivers  to  be  obtained.  The 
first  waiver  is  a conditional  waiver,  conditioned  upon  the 
nuking  of  ail  inventory  by  the  executor,  including  all  intan- 
gibles lielu  and  boin0  transferred,  by  the  trust  ooupany,  and 
furnishing  the  State  Treasurer  and  the  Attorney  General  with 
a copy  of  tills  inventory.  The  second  waiver  is  a waiver  is- 
sued by  the  atate  Treasuror  upon  the  sale,  for  example,  of 
stock  certificates,  airecteu  to  the  company  issuing  the  stock, 
which  waiver,  in  effect,  relieves  the  stock  issuing,  company 
of  any  liability  *or  payment  of  the  inheritance  tax  due  on 
the  stooa  certificates.  Go  it  would  be  necessary  to  have  a 
waiver  of  the  latter  type  before  the  Intangibles  mi<jht  be 
sold  by  order  of  the  probate  court  or  before  they  are  dis- 
tricted to  the  beneficiaries  under  court  order. 


2 (c).  In  the  event  that  the  correct  amount  of  inherit- 
ance tax  has  been  paid  to  tne  Gtate  Treasurer,  it  would  still 
be  necessary  to  obtain  a waiver  in  order  that  the  transfer 
a£ent  of  the  corporation  would  be  protect on  from  the  penal- 
ties provided  in  jection  58o,  supra,  ana  if  the  tax  hus  been 
paid,  tnun  the  executor  would  In  all  likelihood  have  such 
waiver  for  every  intangible  in  the  estate.  If  the  inherit- 
ance tax  has  not  been  assessed  ana  has  not  been  paid,  then 
the  statutes  must  be  complied  with  and  notice  end  both  types 
of  waivers  obtained  before  tne  estate  can  properly  be  closed. 


d.  The  proper  procedure  in  e~ch  issuance  here  is  to  ^ive 
notice  and  procure  waivers  unless  it  Is  apparent,  in  tho  opin- 
ion of  the  court,  that  the  estate  is  clearly  not  subjeot  to 
the  tax.  In  this  event,  the  court  so  orders,  and  section  5 So, 
supra,  uoas  not  apply,  section  586,  u.  3*  Ho.  19o9,  provides 
another  case  wnero  notice  and  waiver  la  unnecessary,  that  Is, 
in  estates  consisting  of  personal  property  only,  in  which 
event  the  proseoutln*  attorney  may,  with  the  consent  of  the 
State  Treasurer,  o&i'oe  upon  the  amount  witn  the  parties  liable 
to  pay  the  tax,  and  if  the  court  approves  the  agreement,  then 
Judgment  ahull  be  entered  aooordin&ly.  In  this  case  no  ap- 
praiser is  appointed. 
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Since  these  iiuestions  ere  all  procedural,  we  txre  simply 
stating  the  generally  accepted  procedure  and  have  not  attempted 
to  cite  cases  and  authorities  to  support  each  statement  made 
herein. 


Kespootrully  submitted 


w.  LkJHLY 

Assistant  attorney  General 


hW  WrrfiiibK 

attorney  General 
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Township  road  and  bridge  fund  may  not  be 
expended  in  improving  streets  in  cities  of 
the  fourth  class  except  for  improving  portions 
of  such  city  streets  which  form  connecting  links 
in  a system  of  public  roads  of  the  county. 
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1 


0 


Honorable  D.  D.  Thomas,  Jr. 

Prosecuting  Attorney 
Carrollton,  Missouri 

Dear  Mr . Thoma  s i 

This  is  an  acknowledgment  of  your  enquiry  of  March  23, 
1944,  which  is  as  follows: 

"The  town  of  Norborne,  Carroll  County,  Missouri, 
is  a town  of  Fourth  Class,  It  is  situated  in 
Egypt  Township  and  no  Dart  of  the  Town  or  Township 
is  included  in  any  special  road  district. 

"Carroll  County  is  under  township  organisation. 

"Property  located  within  the  limits  of  the  Town 
of  Norborne  is  assessed  a township  road  and  bridge 
tax,  which  tax  money  is  used  exclusively  for  road 
improvements,  maintenance  and  repairs  on  roads  in 
the  Township,  outside  the  city  limits. 

"On  behalf  of  the  City  Officials  ard  the  Township 
board,  i respectfully  request  your  opinion  on  the 
proposition  of  whether  or  not  that  portion  of  the 
township  road  and  bridge  fund,  which  is  received 
from  taxes  assessed  on  property  within  the  city 
limits  may  be  used  for  improvement,  repair  and/or 
maintenance  of  the  streets  of  the  incorporated  city?" 

The  above  question  was  determined  by  the  Supreme  Court 
in  the  Case  of  State  ex  rel.  v.  Hackman,  270  Mo.  668,  671-2-3, 
in  the  following  language : 

"Upon  a reconsideration  of  the  question  we  have 
reached  the  conclusion  that  the  language  therein 
employed  is  too  broad.  'Ahat  was  there  said  was 
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based  upon  and  apparently  Intended  as  In 
harmony  with  the  rule  announced  in  the  cases 
of  State  ex  rel.  Kirkwood  v.  County  Court, 

142  Mo.  576,  and  Qreen  City  v.  Martin,  237 
Mo.  1.  c.  484. 

"With  the  holdings  in  those  two  cases,  and 
the  approval  thereof  in  the  recent  case  to 
whioh  reference  is  above  made,  we  now  find 
no  fault,  but  only  undertake  to  say  that 
they  are,  strictly  speaking,  not  applicable 
to  the  issue  now  before  us.  The  case  of  State 
ex  rel.  Kirkwood  v.  County  Court,  supra,  held 
that  a statute  which  undertook  to  authorize 
the  county  courts  to  pay  out  of  the  county’s 
road  and  bridge  fund  a certain  per  cent  thereof 
to  the  city  treasurers  of  Incorporated  towns  to 
be,  by  said  municipalities,  spent  generally  upon 
its  roads  and  streets,  was  unconstitutional, 
because  in  violation  of  the  constitutional, 
inhibition  against  grants  of  public  money  to 
a municipal  corporation. 

"In  the  case  at  bar,  we  are  not  dealing  with 
a statute  which  makes  a grant  of  public  money 
to  a municipal  corporation  but  with  a statute 
expressly  authorized  by  the  Constitution  and 
which  puts  into  operation  a constitutional 
provision  whereby  money  may  be  raised  to  build 
a connected  system  of  public  roads  In  the  county. 

The  fact  that  a portion  of  this  fund  as  authorized 
is  for  the  purpose  of  improving  portions  of  city 
streets  over  which  parts  of  said  proposed  Improved 
roads  run  does  not  violate  the  constitutional 
provision  against  grants  to  a municipal  corporation, 
but  rather  may  be  said  to  be  In  complete  harmony 
with  the  Constitution,  as  amended  in  1906,  and 
under  the  plan  contemplated  the  use  of  a part  or 
the  money  in  Improving  city  sections  of  the  pro- 
posed improved  roads  is  for  a county  use  or 
purpose  vat  least  a quasi-county  use  or  purpose), 
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as  contradistinguished  from  a purely  munici- 
pal use,  as  would  be  the  case  were  the  fund 
to  be  turned  over  absolutely  to  the  munici- 
pality to  be  used  as  it  might  direct  in  purely 
local  and  general  municipal  street  improvement. 

We  think  there  is  a vast  difference  between 
turning  over  a county  fund  to  a municipal 
corporation  to  be  spent  as  the  municipality 
mighp  direct  for  purely  municipal  functions 
(which  was  held  in  the  above  case  would  not 
be  lawful),  and  the  use  of  parts  of  the 
authorized  county  fund  here  involved,  for 
improving  small  portions  of  city  streets  that 
are  used  to  form  connecting  links  in,  or  small 
sections  of,  a connected  system  of  public  roads 
of  the  county  (which  we  now  hold,  in  this  case, 
to  be  permissible  and  lawful). 

"The  case  of  Green  City  v.  Martin,  supra,  held 
that  the  township  trustees  of  a county  under 
township  organization  could  not  be  compelled, 
by  mandamus,  at  the  instance  of  an  incorporated 
city  lying  within  such  township,  to  turn  over 
to  said  city  a portion  of  said  township's  special 
road-and-bridge  fund  raised  by  taxation  in  1909 
under  authority  of  the  constitutional  amendment 
of  1908  (now  section  22  of  article  10  of  the 
Constitution),  because  at  the  time  said  taxes 
were  levied  and  became  due  there  was  no  statute 
which  authorized  such  division  of  said  taxes. 

That  decision  cannot  be  considered  as  in  point 
here,  and  does  not,  we  think,  in  any  manner, 
conflict  with  the  conclusions  reached  above. 

"As  expressly  stated  in  the  opinion,  it  was 
from  the  viewpoint  of  the  two  above  cases 
that  the  above  mentioned  discussion  was  made 
in  State  ex  rel.  St.  Louis  County  v.  Gordon, 

supra . 

"In  so  far,  therefore,  as  the  case  of  State 
ex  rel.  St.  Louis  County  v.  Gordon  held  that 
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a county  fund  could  not  be  granted  to  a munici- 
pality, we  think  the  holding  is  correct;  but  in 
so  far  as  it  may  be  said  to  express  the  thought 
that  a portion  of  the  proceeds  of  bond  Issued  as 
here  involved  cannot  be  used  for  improving  portions 
of  city  streets  which  form  connecting  links  in  a 
county  system  of  rdads,  we  are  of  the  opinion, 
for  the  reasons  stated  in  paragraph  II  above, 
that  such  view  is  an  erroneous  one  and  should  not 
be  followed." 

The  history  of  the  legislation  relating  to  the  above 
subject,  wherein  the  right  of  a city  of  the  fourth  class 
to  participate  in  such  road  and  bridge  fund  was  involved, 
was  reviewed  by  the  Supreme  Court  in  the  case  of  Green  City 
v.  Martin,  237  Mo.  474,  484.  The  court  there  heldi 

"<HHHt  ordains,  inter  alia,  that  "all  moneys 
arising  therefrom  shall  be  by  the  county  court 
or  township  board  of  directors  appropriated, 
set  apart  and  kept  . . . and  • • • used  for 
road  and  bridge  purposes,  and  for  no  other 
purposes  whatever."  That  language  rivets  the 
statute  to  the  constitutional  amendment,  and, 
in  its  administrative  details,  points  to  the 
township  board  as  the  legal  oustodlan  and  dis- 
burser  of  the  special  fund,  by  the  same  token 
it  excludes  the  city.  (hxpressio  unlus,  etc.) 

The  force  of  section  11,767,  if  any,  must  be 
held  to  be  spent  on  other  road  levies." 

Therefore,  it  is  the  conclusion  of  this  department  that 
the  township  road  and  bridge  fund,  in  counties  under  township 
organization,  may  not  be  expended  in  Improving  streets  of  a 
city  of  the  fourth  class  which  is  within  the  boundary  of  such 
township,  except  portions  of  such  streets  as  form  connecting 
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roads  of  the  township. 


Respectfully  submitted. 


3.  V.  MEDLINO 

Assistant  Attorney  General 


3PECIAL  ROAD  DISTRICTS:  May  be  formed  within  limits  of 

incorporated  township  and  include 
area  of  city  of  fourth  class. 


May  16,  1944 


Hon.  D.  D.  Thomas,  Jr. 

Proseouting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Thomas: 

This  is  an  acknowledgment  of  your  letter  of  inquiry 
addressed  to  the  General  on  May  11,  1944,  relating  to 
the  organization  of  a special  road  district  and  which 
is  as  follows: 

"The  officials  of  the  town  of  forborne,  Missouri, 
and  the  members  of  the  Board  of  Egypt  Township, 
in  which  said  town  is  wholly  located  have  Jointly 
asked  that  1 request  your  opinion,  on  the  following: 

"Carroll  County  is  under  Township  organization. 

The  town  of  forborne  has  a population  of  about 
fifteen  hundred.  The  residents  of  the  town,  in 
company  with  those  residing  in  Egypt  Township 
outside  the  city  limits,  desire  to  petition  tlie 
County  Court  for  the  formation  of  a Special  Road 
Distrlot,  the  boundaries  of  which  shall  be  the 
present  boundaries  of  said  Egypt  Township. 

"May  the  real  estate  lying  within  the  city  limits 
be  included  in  such  District? 

"It  appears  that  the  contemplated  proceedings  are 
governed  by  Section  8836  et  seq,  R.  S.  Mo.  1939." 

Section  8836,  R.  S.  Mo.,  1939,  is  in  part  as  follows: 

"In  counties  now  operating  or  which  may  here- 
after operate  under  township  organization, 
whenever  it  is  proposed  to  form  a special  road 
district  within  the  limits  of  one  or  more 
Incorporated  townships  such  proposed  district 
shall  be  organized  in  the  manner  hereinafter 
prescribed.*  * *" 
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"#  * ^Districts  so  organized  may  be  of  any 
dimensions  that  may  be  deemed  necessary  or 
advisable,  except  that  every  district  shall 
be  included  wholly  within  the  county  organ- 
izing it  and  shall  contain  at  least  six 
hundred  and  for$y  acres  of  contiguous  terri- 
tory. * * is-"  (Underscoring  ours.) 

Section  0837  thereof  is  in  part  as  follows  I 

"Whenever  a petition,  signed  by  the  owners 
of  a majority  of  the  acres  of  land  owned  by 
residents  of  the  county  residing  within  the 
district  proposed  to  be  organized,  and  setting 
forth  the  proposed  name  of  the  district,  and 
giving  the  boundaries  thereof  and  the  number 
of  acres  owned  by  each  signer  and  the  names 
of  other  owners  of  land  residing  within  such 
boundaries  so  far  as  known,  and  the  number 
of  acres  owned  by  each  so  far  as  known,  and 
praying  for  the  organization  of  a special 
road  district  in  accordance  with  this  article, 
shall  be  filed  in  the  office  of  the  clerk  of 
the  county  court  thirty  days  before  the  begin- 
ning of  the  next  regular  term  of  said  court, 
the  said  clerk  shall  give  notice  by  at  least 
three  publications  in  some  weekly  newspaper 
printed  in  the  county,  or  by  at  least  five 
handbills  put  up  at  public  places  within  the 
district,  of  the  presentation  of  said  petition, 
and  of  the  date  of  the  beginning  of  the  next 
regular  term  of  the  county  court  at  which  the 
same  may  be  heard.#  * #" 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
a special  road  district  may  be  organized  under  the  provisions 
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of  Section  8836,  aupra,  within  the  limits  of  Egypt  Township 
and  may  comprehend  all  or  any  part  of  the  area  of  the  city 
of  Norborne . 


Respectfully  submitted. 


SViilEH 


S.  V.  MEDL1JS3 

Assistant  Attorney  General 


APPROVED* 


ROY  MCKITTRICK 
Attorney  General 


SPECIAL  rtOAC  AND  authority  of  township  directors,  aimer  town- 

BRILGE  jj’UND:  snip  organization,  to  use  special  road  and 

bridge  fund  in  improving  or  repairing  any 
street  in  a city  within  said  township. 


Mr.  D.  J.  Thomas,  Jr. 
Prosecuting  attorney 
Carroll  Bounty 
Carrollton,  Alssouri 


deal-  Sir: 


Your  letter  of  recent  date  has  been  received.  It  is 
noted  tuat  in  your  letter  you  say  tue  following: 


"Under  date  01’  irrcn  27,  1944,  your  office 
furnished  me  an  opinion,  prepared  by  Mr. 
Mealing,  chut  township  roau  and  brieve  l'unu, 
in  counties  under  township  organization, 
may  not  be  expended  in  improving  streets  of 
a city  of  the  fourth  class  which  is  within 
the  boundary  of  suon  township,  except  por- 
tions of  suoh  streets  as  form  connecting 
links  in  a 3ysteu  of  puulio  roads  of  the 
township. 

* 

" I dislike  bothering  you  further  on  tnis 
matter,  but  ac  the  request  of  the  city  of- 
ficials of  forborne,  and  the  township  board, 

1 now  respeotf ully  request  your  opinion,  up- 
on the  proper  interpretation  of  seotion  ch32l 
...  >.  u,o.  ldnV,  oitu  particular  reference  to 

that  portion  tiier eof  oommenoiiii,  witn  the  word 
'provided*.  Is  this  section  to  be  construed 
to  mean  tuat  any  street  in  a town  such  as 
jtfor borne  wnion  is  not  a ueud  enu  street  forms 
a part  of  a continuous  ni^hway,  of  a township 
lending  through  tna  town? 

"I  wouxu  appreciate  an  opinion  ut  tne  earli- 
est date  possible." 


Mr.  v.  i).  T l.oouafi,  Jr 


August  14,  1944 


— a— 


Section  3G£l,  >a*ticle  17,  Chapter  vC,  H.  S.  Missouri, 
19o9,  la  us  follows: 


"The  township  board  of  directors  of  any 
township  muy,  carnally,  in  their  discre- 
tion, ot  the  none  time  and  in  the  suras 
manner  tuxes  are  now  required  by  law 
to  be  levied  for  county  purposes,  levy  an 
annual  tux  in  addition  to  those  now  au- 
thorized by  law,  i.  my  aaouut  not  exceed- 
ing twenty-five  cents  on  each  one  hundred 
dollars  valuation  on  all  property  suojact 
to  taxation  in  such  township,  to  be  icnowu 
as  a special  road  and  bridge  fund:  Pro- 
video,  taut  the  part  of  said  sx>oolal  road 
and  bridge  tux  arisiiio  fron  and  puid  upon 
property  not  situated  in  any  road  district, 
special  or  other..! se , shall  be  placed  to 
the  order  of  tho  township  road  and  briuge 
fund  ana  be  used  in  construction  and  Main- 
tenance of  roads  and  improving  or  repairing 
uay  3troet  in  any  incorporated  city  or  vil- 
lage in  tao  township,  if  sold  street  shall 
for.-,  a part  of  a continuous  highway  of  s*id 
township  loading  through  such  city  or  vil- 
lage. " 


Haauiuo  tile  provisions  of  said  section,  it  would  appear 
tiiut  it  would  be  ne-essury  for  u street  within  an  incorporated 
city  In  a township  under  township  organization  to  form  a part 
of  u ocntlnuouu  highway  of  said  township  leading  through  such 
city,  before  the  board  of  directors  of  tho  township  would  be 
authorized  to  use  ony  part  of  tha  special  road  and  bridge  fund, 
author izea  to  be  created  by  said  soot ion,  for  improving  or  re- 
pairing any  each  street. 

Whether  any  auen  street  in  any  such  city  in  any  such  town- 
ship would  foru  u port  of  u continuous  highway  of  said  township 
le^uln^,  through  suun  city  would  undoubtedly  be  a question  of 
faot  involving  pro-f  of  whether'  the  afreet  does  form  a part  of 
and  u linh  in  a continuous  highway  of  such  township  leading 
taro ugh  uuun  city. 


Mr.  D.  Jl).  Thomas , Jr 


-c— 


August  14,  1944 


JOHGEUJlOH 


It  la  the  opinion,  therefore,  of  tnla  department  taut 
in  counties  under  townahlp  organization  the  special  road  and 
bridge  fund  may  uoo  be  used  in  improving  or  repairing  any 
street  of  u city  in  such  to\;nsnip  except  uhe.’a  auoh  street, 
under  established  facts,  forms  u pert  of  tma  is  u connecting 
link  in  a continuous  highway  of  s aid  tov.aahlp  leading  through 
such  city. 


Respectfully  submitted 


. ; .0.  LfY 

Assistant  attorney  General 


APPROVED: 


ROY  MdflEWtiviK.  ' ' 
Attorney  General 
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ROADS : 

COUNTY  COURT: 


Damages  occasioned  by  relocation  may  not  be  paid  by 
county  unless  road  established  and  damages  ascer- 
tained as  provided  by  law. 


November  27,  1944. 


Hon.  William  S.  Thompson, 
Prosecuting  Attorney 
Mercer  County, 

Princeton,  Missouri. 

Dear  Sir: 


Your  letter  of  August  29,  1944,  is  as  follows: 


"I  desire  you r legal  opinion  on  the  follow- 
ing proposition.  The  old  county  court  agreed 
with  a landowner  to  relocate  a road  upon  him 
and  pay  him  the  reasonable  value  of  the  prop- 
erty used,  together  with  any  othor  damages  re- 
sulting therefrom.  There  was  little  question 
of  their  ability  to  get  together  on  the  price, 
ho  orders  were  made  by  the  court  in  regard  to 
said  roadway  but  the  court  simply  moved  in  and 
built  the  new  road,  relocated  It  at  a substan- 
tial saving  to  the  county  over  putting  it  in 
the  old  right-of-way. 

"I  desire,  and  so  doos  the  Liercor  County  Court, 
to  get  your  answer  to  two  propositions. 

"First*  In  view  of  the  auditor's  objoction  to 
the  county  purchasing  of  right-of-ways,  who  in 
this  case  is  entitled  to  pay  for  the  right-of- 
way  taken  and  appropriated  by  the  county  court 
in  the  construction  of  same? 


"Second:  Since  the  county  desires  to  pay  for 
land  taken  if  they  have  a legal  right  to  do  so, 
is  it  necessary  to  settle  the  amount  by  the  pro- 
cedure set  up  in  R.  S.  of  Mo«  Sections  8476  or 
can  they  agree  on  an  amount  and  pay  the  same?" 

The  view  we  take  of  this  natter  does  not  require  a spe- 
cific answer  to  the  questions  asked,  since,  under  these  circum- 
stances, the  county  may  not  pay  the  damages  which  nay  have  been 
sustainod  by  the  landowner  duo  to  the  relocation  of  this  road 
upon  his  property.  In  your  letter  you  say  thut  the: 
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"County  Court  a.  rood  with  a landowner  to  ro- 
locate  a road  upon  him  and  pay  him  the  reason- 
able value  of  the  property  used,  together  with 
any  other  damages  resulting  thorefrom." 

You  also  state: 

11  lio  orciors  were  made  by  the  court  in  re  ard  to 
said  roadway  but  the  court  simply  moved  in  and 
built  the  road"  * 

Article  1,  Chapter  46,  K.  S.  ho.  1929,  provides  a com- 
plete scheme  for  the  establishment  of  roadways.  It  requires  a 
petition  signed  by  twelve  freeholders  and  certain  information  to 
be  given  in  said  petition  (Sec.  8475).  Notice  of  the  petition 
for  such  road  must  be  given  (Sec.  8474),  and  upon  presentation 
of  the  petition  the  county  court,  upon  proof  the  notice  was  given, 
may  order  the  road  opened.  This  may  be  either  at  the  expense  of 
petitioners  or  the  county.  If  at  the  expense  of  tho  county  tl*en 
(Sec.  8475): 

"the  cotirt  sixall  i.jake  an  order  directing  the 
coiinty  highway  engineer,  within  sixty  days 
thereafter,  to  view,  mark  out  and  survey  such 
road,  take  relinquishment  of  the  right-of-way 
of  those  who  will  give  the  sane,  and  take  the 
names  of  all  owners  of  land,  through  which  said 
road  nay  run,  and  who  have  not  given  or  will  not 
give  tho  right-of-way,  and  the  a unt  of  damages 
clai:  ed  by  each  one  separately;  •»  * 

Section  8476  then  provides,  in  cuse  someone  fails  to  re- 
linquish the  right-of-way  and  claims  damages,  for  tiie  appointmont 
of  cort  issloners  who  3hall  proceed  to  view  the  premises  and  assess 
the  damages.  These  commissioners  report  to  the  court  what  tiiey 
d,  which  report  is  filed  with  the  county  clerk.  It  Is  then 
provided : 


"If  no  exceptions  be  made  to  said  repo  t,  with- 
in ten  days  after  It  is  filed,  the  sane  siiall 
be  taken  as  a final  determination  of  the  amount 
of  damages  dvue  any  party  to  tho  proceoding,  and 
the  road  shall  be  ordored  established  and  opened." 

Section  8478  thon  provides: 

"If  none  of  the  partios  in  interest  file  ex- 
ceptions to  the  report  within  the  tine  fixed 
* * * the  county  court  s;iall  retain  jurisdiction 
of  tho  cause,  and  at  Its  first  sitting  thereafter 
the  court  shall  pay  the  damages  awarded*  ■£»*." 
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This  complete  proceeding  is  tlie  only  method  prescribed, 
whereby  the  county  can  become  obligated  for  the  damages  arising 
from  the  establishment  of  a road.  Beyond  a doubt  the  court 
never  had  any  right  or  Jurisdiction  to  procoed,  absent  filing 
of  the  petition  and  giving  the  notice.  Dillard  v.  Sanderson, 

227  S.W~.  658,  660  (Mo.  App.). 

It  therefore  appears  that  the  court  acted  wholly  without 
ar.y  legal  authority  in  agreeing  to  pay  the  landowner  for  his 
damages.  Section  3349  R.  S.  Ho.  1939,  provides: 

"No  county  * ~r  * Bliall  make  any  contract,  unless 
the  same  Bhall  be  within  tli©  scope  of  its  powers 
or  be  expressly  authorised  by  law-”- 

Back  of  this  statute  is  Section  48,  Article  4 of  the  Con- 
stitution, which  provides: 

"The  General  assembly  shall  have  no  power  to 
■a-  * * authorize  any  county  * * * to  * * pay  nor 
authorise  the  payment  of  any  claim  hereafter 
created  against  * * # any  county  * ■>  under  an 
agreement  or  contract  made  without  express  auth- 
ority of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and  void." 

It  therefore  is  clear  that  the  court's  agreement  to  pay 
the  damages  is  wholly  void  for  there  was  no  apparent  attempt 
made  to  conform  to  the  requirements  of  law  in  fixing  this  claim 
for  damages  as  a county  liability. 

Since  we  have  concluded  that  the  county  court  cannot 
Just-  simply  pay  these  damages  off  hand.  It  is  not  necessary  to 
determine  whether  the  amount  thereof  can  be  now  ascertained  Un- 
der Section  8476.  nxcept  that  we  will  say  that  that  section 
sets  forth  but  one  step  In  a legal  action  which  must  be  begun 
upon  a petition  and  notice.  To  merely  appoint  commissioners 
to  Assess  damages , and  then  procoed  from  there,  would  be  like 
starting  a law  suit  with  the  Jury  bringing  In  a verdict. 


CONCLUSION 

It  in  our  opinion  that  tho  county  court  lias  no  authority 
to  pay  the  damages  arising  from  the  relocation  of  a roadway 
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vjrilc 8 s that  roadway  was  ostabllshed  and  the  damages  ascer- 
tained in  tho  nannor  provided  by  lav. 


heBpectfully  submitted. 


CE  L.  BRADLET 
Assistant  Attorney  aenora. 


APPROVED* 


VAli:  C.  TJlt'dLO, 

(Actin')  Attorney  General. 


LLB/LD 


LaBOR:  Sec.  10175  authorizing  5 days'  pay  to  be  withheld  by 

employer  from  employees'  wages,  does  not  control  the 
disposition  of  the  suras  withheld. 


May  29,  1944* 


Mr.  Orville  S.  Traylor, 
Commissioner  of  Labor, 
Jefferson  City,  Missouri. 


Dear  Sir* 


Your  letter  of  May  11,  1944,  is  as  follows: 

"This  department  has  been  requested  to  give  a 
ruling  on  oertain  parts  of  Section  10176,  R.S. 
1939. 

"1.  Under  this  statute,  cm  a manufacturer 
pay  over  union  dues  direct  to  the  union  al- 
though employees  do  not  assign  such  fees  to 
the  union? 

"2.  If  a manufacturer  is  required  to  pay  over 
union  dues  direct  to  the  union  by  federal  laws 
or  by  federal  regulations  such  as  the  War  Labor 
Board,  are  they  not  in  violation  of  this  statute, 
particularly  if  the  employee  is  not  a member  of 
such  union? 

"3.  Would  the  above  answers  be  influenced  by 
the  fact  that  the  manufacturer  is  engaged  in 
interstate  commerce  or  intrastate  commerce? 

"We  would  appreciate  your  opinion  on  this  section 
as  soon  as  possiule  as  we  have  several  inquiries 
concerning  same." 


Section  10175,  R.  S.  Mo.  1939,  provides: 

"The  employees  of  the  operators  of  all  manufac- 
tories, including  plate-glass  manufactories,  oper- 
ated within  this  state  shall  be  regularly  paid  in 
full  of  all  wages  due  them  at  least  once  in  every 
fifteen  days,  in  lawful  money,  and  at  no  pay  day 
shall  there  be  withheld  from  the  earnings  of  any 
employee  any  sum  to  exceed  the  amount  due  him  for 
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hie  labor  for  five  days  next  preceding  any 
suoh  p«iy  day.  Any  such  operator  who  fails 
and  ri  fuses  to  pay  hie  employees,  their  agents, 
assigns  or  anyone  duly  authorised  to  collect  suoh 
wages,  as  in  this  section  provided,  shall  become 
immediately  liable  to  any  such  employee,  his  agents 
or  assigns  for  an  amount  double  the  sum  due  suoh 
employee  at  the  time  of  such  failure  to  pay  the 
wages  due,  to  be  recovered  by  civil  action  in  any 
court  of  competent  Jurisdiction  within  this  state, 
and  no  employee,  within  the  meaning  of  this  sec- 
tion, shall  be  deemed  to  have  waived  any  right 
aooruing  to  him  under  this  section  by  any  contract 
he  may  make  contrary  to  the  provisions  hereof." 


The  pertinent  part  of  this  section  applicable  to  the 
questions  presented  is  that  "at  no  pay  day  shall  there  be  with- 
held from  the  earnings  of  any  employee  any  sum  to  exoeed  the 
amount  due  him  for  his  labor  for  five  days  next  preceding  any 
such  pay  day".  This  provision  when  considered  with  the  fact 
that  wages  must  be  paid  "every  fifteen  days"  makes  it  at  once 
apparent  that  on  suoh  pay  day  the  employer  may  withhold  ap- 
proximately one-third  of  the  employee's  wages,  assuming,  of- 
course,  that  the  daily  wage  is  fairly  oonstant.  That  apparent 
fact  makes  it  ynneoeasary  to  consider  the  situation  that  might 
arise  if  the  withholding  for  union  dues  exceeded  the  amount 
authorised  to  be  withheld,  because  no  monthly  dues  of  a union 
are  in  excess  of  approximately  one-third  of  the  members  monthly 
earnings. 


This  leaves  the  question}  Does  this  statute  control 
what  the  employer  shall  do  with  the  amounts  withheld?  The 
section  states  that  "any  such  operator  who  falls  and  refuses 
to  pay  his  employees  * * * _in  thj  a section  provided”  (l.e. 
everv  fifteen  days,  at  which  time  five  days'  wages  may  be  with- 
held) shall  become  lmnediately  liable  to  any  such  employee  * * * 
for  an  amount  double  the  sum  due,  * * * to  be  recovored  in  any 
oourt  of  oompetent  Jurisdiction*  * Thus  it  appears  that  the 
statute  in  no  way  applies  to  the  disposition  of  the  amount  with- 
held. Par  example,  assume  the  employee's  wage  is  $1.00  per  day; 
that  on  pay  day  there  is  due  him  ^15.00,  but  that  the  employer 
withholds  $> 6.00  which  is  Jjjl.00  more  than  five  days'  pay.  In 
such  case  this  statute  would  authorise  the  employee  to  recover 
£30.00  or  double  the  amount  due  at  the  time  of  failure  to  pay 
the  wages  as  prescribed  in  the  statute,  but  this  is  all  it 
oovers. 
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If  rages,  within  the  limit  prescribed,  are  withheld 
wrongfully,  or  the  withheld  portion  Is  wrongfully  disposed 
of,  the  employee  has  ample  redress  in  the  courts  by  ordinary 
legal  action.  The  dispute  that  would  thus  exist  is  one  be- 
tween the  employer  and  employee,  and  la  not  witliin  the  terms 
of  Section  10175  K.  S.  Mo.  1939. 

Questions  one  and  two  presented  fall  in  this  latter 
category  and  do  not  come  within  the  terms  of  the  statute  unless 
the  amounts  withheld  should  be  in  excess  of  that  authorized. 

This  view  renders  it  unnecessary  to  consider  the  third  question. 


CONCLUSION . 


It,  therefore,  is  our  opinion  that  Seotion  10175,  R.S. 
Mo.  1939,  does  not  apply  to  the  amount  withheld  by  an  employer 
from  the  employee's  wages,  except  where  the  sum  should  exceed 
the  amount  authorized  to  be  withheld,  and  further  that  said 
seotion  doe 8 not  control  the  disposition  of  amounts  withheld 
by  the  employer. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney-General 

APPROVED* 


Ru’f  IloKITTRICK 
Attorney-General . 


LLb/LD 


' 4B0R*  ) mie  word  "day"  as  used  in  Section  7815,  Laws  of  1915, 
^AYj  * ) includes  the  24-hour  period  from  the  time  employee 
WOMENS ) starts  to  work. 
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Honorable  Orville  S.  Traylor 
Co  .miss  loner 

Laoor  and  Industrial  Inspection  Je par  tenant 
Jefferson  City,  Missouri 


Dear  .Jr.  Traylor: 


This  is  to  acknowledge  receipt  of  your  letter  of 

June  26,  1944,  requesting  the  opinion  of  this  Department. 

Your  letter  of  request  reads  as  follows: 

"The  question  has  arisen  in  connection 
with  the  construction  of  the  word  *day’ 
as  it  appears  in  Section  10171,  R.  S. 

1939.  The  following  data  has  been  sub- 
mitted for  consideration: 

"•The  Company  has  recently  hired  a number 
of  female  employees  in  its  operating 
departments  which  are  operating  on  a 
rotating  3hift  basis  seven  days  per  week. 

These  employees  normally  work  six  eight- 
hour  shifts  per  week,  but  once  every  six 
weeks  It  becomes  necessary  for  an  employee 
working  the  last  shift  in  the  work-day 
and  also  the  last  shift  in  the  work-week  to 
continue  on  and  w:  rk  the  succeeding  shift 
whioh  is  the  first  shift  in  the  next  work- 
day, also  the  first  shift  in  the  next  work- 
week. The  shift  changes  are  arranged  so 
that  sixteen  hours  consecutive  work  is 
periodically  necessary  in  order  to  carry 
out  the  rotating  shift  schedule.  The 
question  whioh  we  present  Is,  therefore, 
whether  the  word  'day»  used  in  section 
10171,  means  any  24  hour  period  or  whether 
It  means  the  regular  work-day. 


.ion,  Orville  S,  Traylor 


-2- 


July  13,  1944 


"* Under  the  specific  example  pointod 
out  above,  the  employees  woulu  work 
16  consecutive  hours  out  those  hours 
would  be  divided  equally  between  two 
different  work-days.  The  first  eight 
hours  would  be  on  the  third  shift  of 
one  day  and  the  succeeding  eight  hours 
would  be  on  the  first  shift  of  the  next 
day.  Each  work-day  commences  at  7 A.M. 
and  continues  for  24  hours.*” 

We  have  heretofore  under  date  of  October  19,  1943, 
ana  November  3,  1943,  rendered  you  opinions  as  to  the  consti- 
tutionality of  Section  10171,  R.  S.  Mo.  1939,  wherein  we 
pointed  out  that  said  section  is  unconstitutional  and  that 
action  7815,  Laws  of  Missouri,  1913,  page  400,  now  applies. 

Y.'e  enclose  herewith  copies  of  these  opinions. 

No  attempt  will  bo  made  to  inquire  into  the  Mechanic* 
of  the  system  of  shifts  outlined  in  your  letter  but  reliance 
?/ill  be  placed  on  the  statement  made  that  the  female  employees 
periodically  work  consocutive  eight-hour  shifts j tho  first 
falling  at  tho  end  of  the  work  day  and  work  week;  the  second 
starting  the  fir-  t day  of  the  now  work  week. 

It  is  a well  established  principle  of  statutory  con- 
struction that  the  primary  rule  is  to  ascertain  and  give  effect 
to  the  lawmakers ' intent  and  that  this  should  be  done  from  the 
words  used,  if  possible,  considering  the  language  honestly  find 
faitnfully.  City  of  St.  Louis  v.  Senter  Commission  Company, 

337  Mo.  238,  83  S.  W.  (2d)  21;  dravos  v.  Purcell,  337  Mo.  574, 

85  S.  W.  (2d)  543.  Y.'e  stated  in  the  enclosed  opinion  dated 
November  3,  1943,  that  the  obvious  intention  of  tne  Legislature 
in  enacting  Section  7815,  page  400,  Laws  of  Missouri,  1913,  was 
for  the  protection  of  the  health  of  employed  women;  that  employ- 
ment in  excess  of  nine  hours  during  any  one  day,  or  54  hours 
during  any  one  week,  would  be  injurious  to  their  health,  & nd 
so  was  declared  by  this  statute  to  be  unlawful.  This  statute 
must  be  construed  to  carry  out  the  obvious  intention  of  the 
Legislature. 

The  word  "day*  has  been  defined  many  times  and  in  its 
ordinary  sense  includes  a 24-hour  period  between  midnight  of  one 
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day  ana  tne  following  midnight.  C,  J.,  page  976,  paragraph 
26,  reads  as  follows: 

11  hlle,  as  appears  from  tho  definition 
of  the* term  »day»  elsewhere  given,  there 
are  dls tinctions , according  to  the  sense 
In  which  the  term  may  be  used,  between 
natural,  artificial,  olvil,  solar,  und 
astronomical  days.  It  may  oo  stated 
generally  that,  in  tho  cofaputation  of 
the  period  of  time  moasured  In  days  and 
In  the  construction  of  tho  word  ’day'  as 
used  in  a contract,  judicial  proceeding, 
or  statute,  the  law,  as  a . eneral  rule, 
adopts  as  the  unit  of  measurement  the 
calendar  or  natural  day,  that  is,  the 
period  of  24  hours  e; tending  from  midnight 
to  midnight,  and  not  a judicial  day," 

State  v.  Leather,  101  £•  T , 634,  1.  c.  635,  124  Mo, 
App,  333,  defines  the  word  in  the  following  manner: 

# * Our  statute  does  not  define  the  day, 
but  we  must  take  it  to  mean  what  the  term 
ordinarily  signifies  (‘  ectlon  4160,  R.  S, 

1899),  that  is,  that  it  consists  of  24  hours 
commencing  and  terminating  at  midnight," 

In  Williams  v.  V.  ill  lame,  30  S.  , (2d)  69,  1.  c.  71, 
the  Supreme  Court  said: 

"The  natural  or  solar  day  consists  of 
24  hours  , the  space  of  time  which 
elapses  while  the  earth  makes  a complete 
revolution  on  its  axis;  as  ordinarily  con- 
strued, it  is  the  space  of  time  which 
elapses  between  two  successive  midnights," 

The  question  presented  in  the  opinion  request  is 
whether  the  day  as  used  in  Section  7815,  supra,  moans  24  hours 
frota  miunlght  or  whether  it  includes  any  24-hour  period.  Me 
believe  that  the  only  interpretation  which  could  ue  placed  upon 
this  word,  in  order  to  carry  out  the  Legislative  intent,  would 
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oe  that  employment  of  a female  longer  than  nine  hours  In  any 
24-hour  period,  starting  from  the  hour  of  her  employment,  or 
for  more  than  54  hours  during  any  one  week,  in  prohioitod, 
anu  a violation  of  said  statute. 


Respectfully  submitted. 


RALPH  C.  LASHEJT 
Assistant  Attorney  General 


APPROVED  i 


ROY  McklTTklCK 
Attorney  General 


KCLtYG 
Yncs  • 


CHlJuD  LABOR  LAu  i 
EMPLOYMENT  OF1  CHILDREN! 


) Private  hospitals  employing  children 
) under  16  years  of  age  are  commercial 
) enterprises,  and  within  the  child  labor 
laws  respecting  certificates  of  age, 
type  of  work,  maximum  hours,  and  mini- 
mum age,  etc* 
bepteraber  1,  1944 
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Mr*  Orville  b * Traylor,  Commissioner 
Labor  and  Industrial  Inspection  Department 
State  Office  Building 
Jefferson  City,  Missouri 


Lear  Sir: 


Your  letter  of  August  21,  1944,  respecting  the 
employment  of  children  by  private  hospitals,  and  in  which 
you  request  the  opinion  of  this  department  as  to  the  status 
of  such  hospitals,  with  respect  to  the  child  labor  ia.?8  of 
this  State,  has  been  received*  Your  letter  is  as  follows! 

"This  department  Is  desirous  of  an 
opinion  as  to  the  status  of  private 
hospitals  in  regard  to  the  child  labor 
laws  of  this  state*  Vie  wish  to  know  if 
a hospital  must  comply  with  the  child 
labor  laws,  especially  in  rogard  to 
certificates  of  age,  type  of  work,  maxi- 
mum hours,  and  minimum  age* 

"These  children  working  In  hospitals  are 
of  a minimum  age  of  twelve  years  and  are 
usually  hired  as  dishwashers  for  approxi- 
mately three  periods  a day  and  during 
other  parte  of  the  day,  do  general  clean- 
ing, paint  removing,  painting,  and  so 
forth." 

You  submit  for  an  opinion  the  questions  oft  first; 
ivhat  la  the  status  of  private  hospitals  In  regard  to  the  child 
labor  laws  of  this  State,  and  second;  whether  private  hospitals 
are  required,  to  comply  with  the  child  labor  laws  of  Missouri, 
especially  in  regard  to  certificates  of  age,  type  of  work, 
maximum  hours  and  mini-aim  age,  when  employing  children  under 
16  years  of  age* 
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,r.  Orville  S.  Traylor 


The  opinion  requested  requires  the  consideration  of 
the  terms  set  forth  in  Article  3,  Chapter  56,  R.  3 • Mo*  1939* 
Sections  9619  and  9620,  rticlo  3,  Chapter  56,  R,  S*  Mo.  1939, 
under  the  title  of  "Employment  of  Children,"  are  as  follows: 

(Sec.  9619) 

"It  shall  be  unlawful  for  any  child  in 
this  state  under  the  age  of  fourteen 
years  to  be  employed,  permitted  or 
suffered  to  work  at  any  gainful  occupa- 
tion except  in,  (a)  The  sale  and  distri- 
bution of  newspapers,  magazines  and 
periodicals.  (b)  Agricultural  labor 
and  domestic  service,  or  any  service 
performed  for  parent  or  guardian." 


(Sec.  9620) 

"It  shall  be  unlawful  for  any  child  in 
this  state  under  the  age  of  16  years  to 
be  employed,  permitted  or  suffered  to 
work  at  any  gainful  occupation  unless 
such  employment  is  authorized  as  in  this 
article,  or  otherwise  by  law  provided: 
provided,  that  during  the  hours  public 
schools  are  not  in  session,  children 
botweon  the  ages  of  twelve  and  sixteen 
years  may  be  gainfully  employed  except 
in  industries  which  employ  moi'o  than  six 
persons." 

It  will  be  noted  that  Section  9619  prohibits  the 
employment  of  any  child  under  fourteen  years  of  age,  or  permit- 
ting or  suffering  such  child  to  work  at  any  gainful  occupation 
except  those  mentioned  in  clauses  "(a)"  and  "(b)"  of  said 
section  hereinabove  copied. 

There  is  no  decision  by  the  appellate  courts  of  Mis- 
souri, under  a comparable  state  of  facts  to  those  involved  here 
determining  what  is  "domestic  service."  In  the  case  of  Barres 
Patterson  Hotel  Company,  244  S.  W.  308  (Ky.),  the  term  "domestic 
employment"  was  before  the  Court  of  Appeals  of  Kentucky  for  con- 
struction anu  definition. 
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Tha  case  was  one  growing  out  of  the  exemption  from 
the  terms  of  the  Workmen's  Compensation  Act  of  Kentucky  of 
persons  engaged  in  "domestic  employment,  agriculture"  etc. 

The  statute  there  being  construed,  although  treating  of  a 
subject  different  from  the  one  here  being  considered,  contained 
language  strikingly  similar  to  the  wording  of  our  Section  9619 
in  defining  the  occupations  exempted  from  the  Act,  The  question 
to  be  decided  therein  was  analogous  to  at  least  a part  of  the 
question  submitted  here,  and  the  x’easoning  to  be  applied  here 
is  in  parity  to  the  reasoning  adopted  in  that  case.  The  Court 
of  Appeals  of  Kentucky,  on  the  question  of  what  was  "domestic 
service,"  and  what  was,  in  contrast  thereto,  a "business  enter- 
prise," 1,  c,  309,  310,  said: 

"If  appellant  was  a domestic  servant, 
engaged  in  domestic  employment  at  the 
time  of  her  injury  within  the  moaning 
of  the  act,  then  the  demurrer  should 
have  been  sustained  to  the  answer.  But 
was  she  such  servant?  She  was,  to  be 
sure,  engaged  in  an  employment  or 
occupation  similar  in  many  of  its  aspects 
to  that  generally  pursued  by  domestics  in 
the  home,  ’ e apprehend,  however,  that  the 
ous inass  of  running  a hotel  is  industrial 
In  Its  nature,  and  not  domestic  in  the 
general  meaning  of  that  word,  A large 
hotel  like  the  V<!attergon  employs  a great 
number  of  persons  under  one  management, 
all  forces  being  directed  to  the  accom- 
plishment of  one  purpose — the  accommoda- 
tion of  the  traveling  public  by  supplying 
rooms  and  entertainment.  This  Is  a busi- 
ness. It  is  not  a mere  incident  to  a 
business,  i'he  home  is  an  institution,  not 
an  industry.  In  such  an  institution  the 
services  of  a domestic  is  a mere  incident, 

A hotel  is  a business  or  industrial  tinder- 
taking  where  persons  pursue  a gainful 
occupation  In  itself  complete  and  inde- 
pendent, and  not  an  incident  to  another 
bus iness • 

"Lexicographers  define  'domestic*  as  a 
member  of  a household;  inmate;  one  who 
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lives  in  the  family  of  another;  a hired 
household  assistant;  a house  servant;  of 
or  pertaining  to  one’s  house  or  home,  or 
one’s  household  or  family,  relating  to 
hone  life*  Bouvier  says  that  the  term 
does  not  extend  to  a servant  when  employ- 
ment is  out  of  doors,  and  not  in  the  house* 

The  work  of  a maid  at  a hotel  like  the 
alters on,  while  somewhat  similar  to  the 
duties  of  a mala  in  a home,  is  an  employ- 
ment required  in  carrying  on  a commercial 
enterprise,  an  industry,  and  therefore 
industrial  in  its  essence  and  nature,  and 
must  be  regarded  as  coming  within  the 
provisions  of  the  Y.orkmen’s  Compensation 
Act.  It  has  been  held  that  a page  boy 
in  a hotel  who  sleeps  on  the  premises  and 
who  is  principally  employed  as  a messenger, 
partly  also  to  assist  in  dusting  the 
reception  rooms,  is  not  within  the  exception, 
but  is  engaged  industrially  and  corses  with- 
in the  provisions  of  the  act*  Savoy  Hotel 
Company  v*  London  County  Council,  1 Q*  B* 

665.  In  the  case  of  Cook  v.  dodge,  reported 
In  6 La.  Ann.  276,  it  was  held  that  those 
who  receive  wages  and  stay  in  the  house  of 
a person  paying  and  employing  them  for 
services  or  that  of  his  family  are  domestics. 

On  the  other  hand,  it  has  been  held  that  the 
work  of  taking  up  carpets  or  mattings,  and 
of  cleaning  walls,  transoms,  and  curtains, 
is  a necessary  part  of  the  business  of  keep- 
ing the  rooms  and  hallv/ays  of  a lodging  house 
in  a state  of  cleanliness  and  good  order, 
so  that  an  employe  injured  while  engaged  In 
that  work  is  in  the  usual  course  of  the  trade, 
business,  profession,  or  occupation  of  the 
employer  who  conducts  the  lodging  house. 

28  R.  C.  L.  p.  769;  talker  v.  Industrial 
Commission,  177  Cal.  737,  171  Pae.  954,  L.  R. 

A.  1918F,  212." 

Applying  the  reasoning  of  that  court  in  the  case  above 
cited  to  the  quite  similar  state  of  facts  in  this  case,  and  under 
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a similarly  worded  statute  as  to  the  character  of  service 
performed  by  children  employed  in  private  hospitals,  it  is 
quite  evident  that  they  do  not  come  within  the  exception  of 
"domestic  service"  as  mentioned  in  clause  "(h)"  of  said 
Section  9619,  and  certainly  not  under  any  other  exception 
named  in  said  Section  9619, 

The  operation  of  a private  hospital  is  not  a domestic 
undertaking.  It  could  not  be  so,  and  at  the  same  time  of for 
and  provide  gainful  occupations  to  its  employes.  It  is  a 
commercial  business  and  industry,  comparable  to  a hotel,  and 
has  no  lawful  authority  to  employ  children  under  the  age  of 
fourteen  years  by  the  terms  of  said  Section  9619,  R,  S.  Mo, 
1939, 


But  coming  to  consider  Section  9620,  we  find  that 
the  proviso  thereof  sayst 

"Provided,  that  daring  the  hours  public 
schools  are  not  in  session,  children 
between  the  ages  of  twolvo  and  sixteen 
years  may  be  gainfully  employed  except 
in  industries  which  employ  more  than 
six  persons," 

This  proviso  of  the  last  numbered  section  creates  an 
additional  exception  to  the  broad  prohibitory  terms  of  Section 
9619,  supra,  and  makes  tho  oxercise  of  that  exception  a question 
of  fact,  to-wit,  whether  the  industry,  permitted  by  the  statute 
to  employ  children  between  the  ages  of  twelve  and  sixteen  years, 
during  the  hours  public  schools  are  not  in  session,  does  or 
does  not  employ  more  than  six  persons.  If  it  does  employ  more 
than  six  persons,  it  would  have  no  authority  to  employ  such 
children  at  any  time.  If  a less  number  than  six  persons  are 
so  employed  by  tho  industry,  it  may,  by  the  terms  of  the  pro- 
viso mentioned,  employ  such  children  at  suoh  hour 3 as  public 
schools  are  in  recess,  if  otnsrwlse  complying  with  the  terms  of 
Sections  9620  and  9623, 

doing  back  to  ^action  9320,  wo  find  that  it  states 
that  "it  snail  bo  unlawful  for  any  child  •»■>*«■  under  the  age  of 
16  years  to  be  employed"  unlosa  suoh  employment  is  authorized 
by  Article  3,  Giiapter  56,  R.  S,  Mo,  1939,  or  sane  other  pro- 
vision of  law.  Ahe  only  section  constituting  a part  of  Article 
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3,  authorising  the  employment  of  children  under  sixteen  year  a 
of  age,  except  the  proviso  in  section  9620,  is  Section  9623, 
Section  9623  makes  no  exception  of  children  under  sixteen  years 
of  age  who  must  he  provided  with  work  permits  oefore  being 
employed  or  permitted  to  work  at  any  gainful  occupation.  It 
includes  all  children  under  sixteen  years  of  age  who  are  employ- 
ed in  any  gainful  occupation,  ihe  issuing  of  such  permits  is 
placed,  by  the  terms  of  Section  9623,  exclusively  In  the  hands 
of  school  authorities . This,  apparently,  for  the  reason  that 
school  authorities,  both  in  fact  and  under  our  compulsory 
attendance  school  laws  (See  o*t.  12,  Chapter  72,  R.  S.  Mo. 

1939)  are  placed  in  a better  position  to  protect  children  under 
sixteen  years  of  age  from  child  labor  abuses,  and  to  best  con- 
serve their  educational  advantages  than  any  other  statutory 
authority.  This  commitment  of  supervision  ovor  the  issuing  of 
such  certificates  of  facts  by  school  superintendents , principals, 
or  other  officials,  with  its  attendant  detailed  conditions  re- 
quired to  be  complied  with  before  such  work  permit  may  be  issued, 
is  contained  in  Sections  9620  and  9623,  supra. 

These  sections  do  not  specify  or  single  out  children 
of  any  particular  age  under  sixteen  who  shall  bo  Issued  permits, 
but  the  terms  and  conditions  oontainod  in  those  sections  apply 
to  all  children  under  sixteen  years  of  age.  There  are  no 
exceptions  whatever  in  either  of  those  sections  nor  in  any  other 
section  of  Article  3,  Chapter  56,  v/hereby  children  of  any  age 
under  sixteen  years  are  left  unprotected  by  the  terms  thereof, 
but  on  the  contrary  full  compliance  must  be  made  with  all  of 
the  conditions  precedent,  required  in  Section  9623,  in  regard  to 
certlf icatoo  of  name,  age,  sex,  place  of  birth,  date  of  birth 
anu  place  of  residence  of  the  children,  minimum  ago,  together 
with  the  name  and  place  of  residence  of  his  or  lier  parent, 
guardian  or  custodian  and  also  the  name  and  address  of  the  employ- 
er and  tixe  nature  of  the  employment  - all  of  which  must  be  con- 
tained in  the  work  permit  itself  - before  a work  permit  may  be 
Issued  to  any  such  child. 

Pull  compliance  must  also  be  made  with  all  other  re- 
quirements, or  their  alternatives,  as  are  set  forth  in  said 
section  9623,  before  a work  permit  may  be  lawfully  Issued  to  a 
child  under  sixteen  years  of  age  to  bo  employed  in  any  gainful 
occupation. 
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conclusion 


It  la,  therefore,  in  view  of  tho  positive  terms  of 
Article  5,  Chapter  56,  R.  3.  ho,  1939,  and  especially  Sections 
9619,  9620,  9621,  9623  and  9696  thereof,  respecting  the  employ- 
mexit  of  children  in  all  gainful  occupations,  save  those  excepted 
in  Lection  9619,  the  opinion  of  tills  department  that: 

First;  the  status  of  private  hospitals  in  regard  to 
tne  child  labor  laws  of  the  State  of  Missouri  la  that  of  com- 
mercial business  enterprises,  anu  does  not  come  within  the  gain- 
ful occupations  excepted  from  the  terms  of  Article  3,  Chapter 
56,  h,  6,  Mo.  1939,  specified  in  Lection  9319  thereof, 

Second;  tiiat  if  anu  whan  private  hospitals  desire  to 
employ  children  of  any  ago  under  the  ago  of  sixteen  years  to 
perform  labor  and  service  for  them,  such  private  hospitals  are 
required,  prior  to  such  employment,  and  before  a work  permit 
can  be  Issued  to  such  children,  to  strictly  and  fully  comply 
with  all  the  terms  of  every  section  of  Article  3,  Chapter  56, 
ri.  S.  Mo,  1939,  with  special  regard  to  the  requirements  of 
Section  9623  thereof. 


Respectfully  submitted. 


GBOiiGK  W.  CRGWIEY 

Assistant  Attorney  denar al 


APPROVED * 


ROY  i-iCKIT  HICK 
Attorney  General 
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ELEEMOSYNARY  INSTITUTIONS:  How  patient  may  be  admitted  to  the 

school  at  Marshall — method  of  deter- 
mining whether  such  person  shall  be 
sent  as  a County  patient. 


February  7,  1944 


Honorable  J . P.  Wall,  Jr. 
Clerk,  Roy  County  Court 
Riohmond,  Missouri  . 

Dear  Mr.  Wall: 


FILED 


We  are  in  reoei>t  of  your  request  for  an 
ooinion  from  this  Department,  which  request  reads  as 
follows: 


"Y/e  have  had  filed  in  this  court,  a 
written  request  for  the  admission  of 
a private  patient  to  the  Missouri  State 
School  at  Marshall  and  we  would  annre- 
oiate  your  advising  us  if  the  county 
court  follows  the  same  procedure  in  the 
oaoe  of  a private  patient  as  in  the  case 
of  a State  patient. 

"Also,  please  advise  us  if  the  county 
oourt  has  jurisdiction  to  refuse  to  admit 
as  well  as  to  admit  a private  patient  when 
written  request  has  been  made,  also  if  a 
hearing  or  trial  is  necessary. 

"The  case  we  refer  to  is  that  of  a minor 
and  we  are  not  certain  as  to  the  exact 
jurisdiction  or  authority  of  the  county 
oourt  in  the  oase  of  a parent's  intent  to 
place  the  minor  in  this  Institution  and 
make  payment  for  his  support  himself. 

"Thanking  you  for  furnishing  us  with  an 
opinion  in  this  matter  as  well  as  for  all 
past  favors,  we  remain," 

We  cull  attention  to  Section  9392  R.S.  Mo.  1939, 
which  section  reads  as  follows: 

"There  shall  be  received  and  gratuitously 
supported  in  the  Missouri  State  sohoola. 
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feeble-minded  and  epileptics  residing  in 
the  state  who,  if  of  age,  ure  unable,  or 
if  under  age,  whose  parents  or  gu  rdiana 
are  unable  to  provide  for  their  support 
therein,  and  who  shall  be  designated  as 
state  patients.  Such  additional  number 
of  feeble-minded  and  epileptios,  whether 
of  age  or  under  age,  as  oan  be  conveniently 
accommodated,  shall  be  received  into  the 
sohool  by  the  managers  on  such  terms  as 
shall  be  just;  and  shall  be  designated 
as  private  patients.  Feeble-minded  and 
epileptios  shall  be  reoeived  into  the  school 
only  upon  the  written  request  of  the  per- 
sons desiring  to  send  them,  stating  the 
age,  place  of  nativity,  if  known,  Christian 
and  surname,  the  town,  oity  or  county  in 
which  such  persons  respectively  reside,  and 
the  ability  of  the  respective  parents  or  guardians 
or  others  to  provide  for  their  support  in 
whole  or  in  part,  and  if  in  part  only,  stat- 
ing what  part;  and  stating  also  the  degree 
of  relationship  or  other  olrcumstanoes  of 
connection  between  the  patients  and  the 
persons  requesting  their  admission;  which 
statement,  in  all  oases  of  state  patients, 
must  be  verified  by  the  affidavit  of  the 
petitioners  and  of  two  disinterested  per- 
sons, and  accompanied  by  the  opinion  of 
two  qualified  physioians,  all  residents  of 
the  same  oounty  with  the  patient,  and  ac- 
quainted with  the  faots  and  circumstances 
stated,  and  who  must  be  certified  to  be 
oredible  by  the  county  court  of  that  county, 
or,  in  the  case  of  the  oity  of  St.  Louis, 
by  the  hospital  commissioner  or  the  as- 
sistant hospital  commissioner  of  said  city; 
and  such  oounty  court;  or,  in  the  case  of 
the  oity  of  St.  Louis,  the  comptroller  of 
said  oity,  must  also  certify,  in  each  case, 
that  suoh  patient  is  an  eligible  and  proper 
candidate  for  admission  to  the  oolony.  State 
patients,  whether  of  age  or  under  age,  may 
also  be  reoeived  into  the  oolony  upon  the 
official  application  of  any  judge  of  a court 
of  record:  Provided,  that  the  oounty  in 
wiioh  such  state  patients  as  are  now  inmates 
of  said  sohool,  resided  when  they  were  ad- 
mitted, and  the  county  wherein  suoh  state 
patients  hereinafter  admitted  may  reside  at 
the  time  of  suoh  admission,  shall  be  liable 
for  and  shall  pay  into  the  treasury  of  said 
sohool  the  sum  of  five  dollars  per  month  for 
eaoh  of  suoh  state  patients. " 
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Honorable  J • P.  Wall,  Jr* 


It  will  be  noted  from  the  reading  of  the  seotion  supra, 
that  if  a feeble-minded  or  epileptio  person  is  of  age 
and  unable  to  defray  the  expense,  his  support  shall  be 
gratuitous,  and  if  under  age  and  his  parents  or  guardian 
are  unable  to  provide  for  his  support  then  in  that  event 
it  shall  be  gratuitous. 

We  further  oall  attention  to  seotion  9322,  R.S. 

Mo.  1939,  which  seotion  reads  as  follows: 

•'Pay  patients,  or  those  not  sent  to  the 
hospital  by  order  of  the  court,  may  be 
admitted  on  suoh  terms  as  shall  be  by 
this  art i ole  and  the  by-laws  of  the 
hospital  prescribed  and  regulated.” 

The  above  seotion  is  self-explanatory,  we  shall  not  dwell 
further  on  this  seotion  other  than  to  point  out  and  oall 
attention  to  seotion  9323,  R.S.  Mo.  1939,  whloh  is  a gen- 
eral seotion  and  provides  that  the  Superintendent  of  an 
institution  shall  be  furnished  with  a request  of  the  form 
seen  in  seotion  9324,  R.S.  Mo.  1939.  We  shall  not  quote 
seotion  9324,  feeling  that  mere  referenoe  is  sufficient. 

We  do,  however,  wish  to  oall  attention  that  seotion  9392 
which  we  have  heretofore  quoted,  sets  forth  the  information 
that  should  be  contained  in  the  form  as  is  provided  In 
seotion  9324,  where  it  is  sought  to  plaoe  a person,  regard- 
less of  age,  in  the  school  at  Marshall,  where  he  has  suf- 
ficient funds  of  hiB  own  which  are  being  handled  by  a 
guardian,  or  his  parents  have  sufficient  funds  if  he  be  a 
minor  having  or  having  not  property  in  his  own  right.  And 
where  suoh  a person  is  endeavoring  to  be  placed  in  the  Marshall 
school  he  must  comply  vdth  Seotion  9325,  which  seotion  pro- 
vides that  a certificate  of  two  physioians  shall  be  made  and 
the  form  is  set  forth  in  said  seotion.  We  shall  not  oopy 
this  seotion  because  we  feel  it  is  not  neoessary  to  enoumber 
this  opinion  with  these  forms.  Further,  we  call  attention 
to  seotion  9326,  R.S.  Mo.  1939,  whloh  provides  for  the  form 
of  bond  that  must  be  given.  For  the  same  reasons  we  do  not 
quote  this  seotion.  We  f irther  oall  attention  to  Seotion 
9327,  R.S.  Mo.,  whloh  provides  that  the  patient  must  have 
proper  olothing  before  he  may  be  received.  Having  fully 
set  forth  these  several  sections  that  in  our  opinion  must 
be  oomplied  with,  if  the  person  who  it  is  sought  to  plaoe 
in  the  sohool  at  Marshall,  assuming  that  he  has  suffioient 
funds  to  defray  his  expenses,  we  next  turn  to  the  question 
of  how  this  shall  be  determined.  It  is  our  view  that  if  a 
guardian,  or  a family,  or  the  parents  of  a feeble-minded 
person  makes  application  to  the  County  Court  to  have  suoh 
person  placed  in  the  sohool  at  Marshall  as  a County  patient, 
that  the  County  Court  shall  proceed  as  they  do  in  other  oases. 
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to  determine  whether  or  not  suoh  person  is  an  indigent 
person  if  he  be  over  the  age  of  twenty -one  years  or  if 
he  be  a minor,  then  the  Court  shall  determine  whether 
he  has  property  in  his  own  right  or  in  the  hands  of  a 
guardian,  or  whether  or  not  his  parents  have  sufficient 
funds  to  defray  the  cost  of  his  keep  at  the  school*  In 
making  this  determination  it  of  course  necessitates  a 
thorough  investigation  into  the  financial  ability  of  all 
parties  concerned,  and  further  necessitates  a complete  in- 
vestigation in  the  determination  by  the  Court  of  whether 
suoh  person  is  a person  of  feeble-mind  or  an  epileptic. 

After  hearing  all  of  the  evidence  and  at  the  end  of  a com- 
plete investigation,  if  the  Court  is  of  the  opinion  that 
suoh  person  is  not  a fit  and  suitable  person  to  be  sent  to 
the  school  at  Marshall  as  a County  oherge,  then  the  Court 
shall  so  find  in  their  determination,  having  thus  so  de- 
termined in  their  order  of  reoord.  If  they  found  that  suoh 
person  or  his  parents  had  sufficient  funds  to  defray  his  ex- 
penses then  the  person's  guardian  or  parents  would  be  foroed 
to  follow  the  procedure  as  is  contained  in  sections  9323  - 
9327,  inclusive.  Of  course  on  the  other  hand  if  the  Court 
found  that  he  was  a suitable  person  to  be  sent  to  the  school 
at  Marshall  end  so  stated  in  the  reoord,  then  he  would  be 
handled  as  any  other  County  patient. 


CONCLUSION. 

1}  If  a person  through  his  guardian  or  parents  makes 
application  to  the  County  Court  to  be  admitted  at  the  school 
at  Marshall  as  a feeble-minded  or  epileptio  patient  at  the 
county's  expense,  the  County  Court  shall  have  a oomplete  hear- 
ing, and  if  the  Court  is  of  the  opinion  that  such  person  if 
he  be  over  the  age  of  twenty-one,  is  indigent,  or  under  the 
age  of  twenty -one,  and  that  he  or  his  parents  do  not  have 
sufficient  funds  to  defray  the  expenses,  end  that  suoh  person 
is  feeble-minded  or  an  epileptio,  then  suoh  person  shall  be 
sent  to  the  school  at  Marshall  as  a County  charge. 

2)  If  the  County  Court  detexmiinod  that  the  person  whn**« 
admittance  is  sought  in  the  school  at  Marshall  either  has  suf- 
ficient funds  in  his  own  right  to  defray  his  expenses  or  that 
his  parents  have  sufficient  funds,  then  such  Court  shall  re- 
fuse to  allow  the  person  to  he  admitted  at  the  school  at 
Marshall  as  a County  patient  and  in  that  event  if  he  is  after- 
wards admitted,  he  must  oomply  with  sections,  9392,  9323,  9324, 
9325,  932ft  an  1 9327,  R.  S.  Mo.  1939. 


3)  If  a person  who  is  to  be  plaoed  in  the  school  at 
Marshall  for  feeble-minded  and  epileptic  patients,  if  such 
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person  has  sufficient  funds  in  his  own  right  or  if  a 
minor,  his  parents  have  sufficient  funds  to  defray  the 
oost  of  his  upkeep  at  the  State  School  at  Marshall  for 
feeble-minded  and  epileptio  persons,  and  is  not  to  be 
sent  at  the  expense  of  the  County,  then  the  Board  of 
Managers  of  the  school,  as  is  provided  in  section  9392, 
supra,  shall  have  the  determination  of  whether  or  not 
suoh  person  shall  be  admitted  to  the  sohool.  and  at  what 
time  the  facilities  of  the  sohool  will  permit  his  ad- 
mittance, and  this  is  to  be  determined  upon  the  appli- 
cation of  the  guardian  or  parents  of  the  applicant  di- 
rected to  the  school  at  Marshall,  and  not  to  the  Comity 
Court  of  the  oounty  of  his  residence. 


Respeotfully  submitted, 


B.  Richards  Creeoh 
Assistant  Attorney-General 


APPROVED: 
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JUDGE: 


Nomination  of  candidate  where 
vacancy  occurs  in  the  office  by 
death  of  the  incumbent  after  primary 
election* 


August  24,  1944, 


Hon*  Alvin  c*  Walker 
Prosecuting  Attorney 
Sullivan  County 
Lilian,  Missouri 

Doar  Sir: 

This  department  i3  in  receipt  of  your  telegram  of 
August  16,  1944,  which  is  as  follows: 

"Sullivan  Co.  elected  a probate  judge 
at  eneral  election  in  1942  for  4 
years.  Judge  died  August  13,1944. 

What  is  proper  procedure  for  nomina- 
tion and  election  to  fill  vacancy." 

Your  telegram,  after  setting  out  the  facts  which  have 
caused  the  vacancy  in  the  office  of  probate  judge  of  Sullivan 
County,  submits  for  reply  the  question:  "What  is  proper 
procedure  for  nomination  and  election  to  fill  vacancy?" 

Section  2438,  R.  S.  Mo.  1939,  provides  that  at  the 
general  election  in  the  year  1878  and  every  four  years 
thereafter  a judge  of  probato  shall  be  elected  by  the  quali- 
fied voters  In  every  county. 

Section  2439,  R.  S.  Mo.  1939,  provides  that  when  a vacancy 
shall  occur  in  the  office  of  judge  of  probate  * * * the  Governor 
shall  fill  such  vacancy  by  appointing  some  eligible  person  to 
said  office,  who,  when  qualified,  shall  continue  in  office 
until  the  next  general  election,  when  a successor  shall  be 
elected  for  the  unexpired  term. 

We  also  have  Section  11509,  Article  2,  Chapter  76,  R.  S. 

Mo.  1939,  respecting  the  filling  of  vacancies  in  any  public 
office  from  any  cause,  which  section  is  as  follows: 

"Vacancies,  how  filled.  Whenever  any  vacancy, 
caused  in  any  manner  or  by  any  means  whatso- 
ever, siiall  occur  or  exist  in  any  state  or 
county  office  originally  filled  by  election 
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by  the  people,  other  than  tho  offico  of 
lieutenant-governor,  stato  senator,  rop- 
resentative,  sheriff  or  coroner,  such 
vacancy  shall  he  iilled  by  appointment  by 
the  governor;  and  the  person  so  appointed 
s:iall,  after  having  auly  qualified  and 
entered  upon  the  disciiarge  of  iiio  duties 
under  such  appointment,  continue  in  such 
office  until  the  first  Monday  in  January- 
next  following  tue  iirst  ensuing  general 
election— at  which  said  general  election  a 
person  shall  be  eiecteu  to  a ill  tne  unexpired 
nor t ion  of  such  tern,  or  for  the  ensuing 
regular  term,  as  the  case  may  e,  anu  a^ll 
enter  upon  the  disoharge  of  the  uuties  of 
such  office  the  first  onoay  in  January  next 
following  said  election:  Provided,  nowevor, 
that  when  the  tern  to  be  filled  begins  or 
shall  be'gin  on  any  day  other  than  the  first 
Monday  in  Januai—,  the  aopointoo  of  tho 
governor  shall  bo  entitled  to  iiold  such 
office  until  such  other  date." 

It  will  be  o ^served  that  ejection  11509  provides  that  all 
offices  in  v/ :ich  a vacancy  nay  occur  with  certain  exceptions 
snali  be  filled  by  an  appointment  by  cae  .overnor  w licli 
appointee  s'lall  serve  until  the  first  ..onuay  in  January 
following  tne  first  ensuing  general  oloction  — at  which 
general  election  a person  shall  elected  to  fill  tne  un- 
oxpired  portion  of  such  tern. 

It  will  thus  be  seen  that  the  office  of  judge  of  the 
prouato  court  is  not  o ae  of  those  excepted  in  Section  11509,  and 
there  is  no  authority  given  to  the  Governor  or  any  other  authority 
to  call  a special  election. to  fill  such  vacancy.  The  vacancy 
must  be  filled  by  following  the  process  directed  in  Section 
11509  for  all  other  officers,  not  so  excepted,  by  putting  in 
notion  tho  urinary  and  general  election  laws.  Section  11509 
iias  rocently  been  before  our  Supreme  court  in  the  case  of  State 
ex  rel.  Bothwell  v.  Green,  County  Clerk,  180  3.V  . (2d)  12,  advance 
sheets  of  June  35,  1944.  In  holding  that  in  connection  with  a 
statute  pertaining  to  the  filling  of  a vacancy  in  any  particular 
office,  that  t le  ~e"ere.l  statute  - 11509  - on  fillin  • vacancies 
must  be  road  in  conjunction  therewith,  the  court,  l.c.  14,  said: 

" e must  read  in  conjunction  with  the  statute 
on  collectors  the  ^eneral  statute  on  filling 
va  cane  lea.  Tills  was  the  ruling  in  3tato 
ex  inf.  Barker  v.  Kooln,  270  . o.  174,  192  3*W, 

740,  in  which  vie  held  it  vxas  proper  to  eloct 
in  an  off  year  for  the  unexpirod  term  of  the 
office  of  collector  a successor  to  one  who  was 
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appointed  to  fill  a vacancy.  It  was  al3o 
h id  in  State  ex  inf.  Major  v.  Ar.Ick,  247 
Mo,  271,  152  »Vi . 591,  supra,  tnat  the  general 
statute  on  filling  vacancies  Is  to  be  consider- 
ed together  with  t e statutes  relating  to 
the  offices  to  which  it  applies.  See  also 
State  ox  inf#  -adlo,  v.  .orr  n ;,  SOS  Mo#  700, 

106  S#W.  934.  Clearly  In  t is  case  the  office 
became  vacant  upon  the  incumbent's  death  and 
Section  11509  furnished  the  authority  to  fill 
the  vacancy  and  the  conditions  on  which  it 
was  to  be  filled. 

"Applying  the  provisions  of  Soction  11509 
to  this  case  we  find:  a vacancy  occurred 
upon  the  death  of  Greerj  the  vacanoy  was 
filled  by  the  appointment  of  Hazel  Palmer; 
her  torn  under  the  appointment  expires  at 
the  day  designated  for  the  beginning  of  the 
term,  that  Is,  March  1,  after  the  first  en- 
suing general  election,  namely,  the  general 
election  to  be  held  In  November,  1944;  and 
her  successor  should  be  elected  to  serve  the 
remainder  of  the  tern  at  the  general  election 
in  November,  1944. " 

This  case  was  decided  before  the  time  for  filing  declarations 
of  candidates  for  the  primary  election  had  expired  and  does  not 
touch  upon  the  authority  of  county  committees  to  fill  vacancies 
on  party  tickets*  The  point  decided  In  the  case  was  that  a 
vacanoy  in  any  office  originally  filled  by  election  by  the  people 
—with  the  exceptions  noted— shall  be  filled  by  electing  some 
person  at  the  first  ensuing  general  election  to  serve  the 
remainder  of  the  term.  The  strength  and  effect  given  by  the 
Supreme  Court  to  Section  11509  v/ould  therefore  seem  to  demand  a 
clarification  of  the  apparent  conflict  between  that  section  and 
3oction  11533  and  11562  as  they  now  stand. 

Prior  to  the  session  of  the  legislature  of  Missouri,  1941, 
Sections  11533  and  11562  governed  the  filling  of  vacancies  on  a 
party  ticket  for  any  cause  by  the  county  committees  of  the  respec- 
tive political  parties.  At  that  session  of  the  legislature  those 
two  sections  were  repealed  and  new  sections  were  enacted  in  lieu 
thereof  numbered  11533,  page  354,  and  11562,  pages  553  and  354, 
Laws  of  I issouri,  1941. 

With  these  changes  in  the  statutes  with  respect  to  the 
procedure  to  be  followed  In  filling  vacancies  on  party  tickets 
after  a primary  election,  unless  such  vacancies  occur  by  the 
resignation  or  death  of  such  party  nominee,  there  Is  much  doubt 
as  to  the  Intent  of  the  legislature  by  repealing  those  two 
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sections  and  reenacting  the  two  now  sections,  These  new  sections 
nave  not  been  construed  by  the  Supreme  Court  or  the  Courts  of 
Appeals  of  lissouri.  There  Is  much  doubt  In  the  minds  of  members 
of  the  bar  and  public  officials  as  to  what  procedure  may  be 
cmployod  to  fill  such  vacancies  as  the  o. e to  which  you  call 
attention. 

The  lav/  on  this  subject  is  in  such  an*  ’unsettled  state  that 
the  subject  natter  of  any  opinion  as  to  the  authority  of  party 
county  coranit.toos  to  fill  such  vacancies  on  the  party  tickets 
by  naming  party  candidates  for  the  November  general  election, 
unloss  tho  vacancy  should  occur  after  a primary  election  oy  the 
resignation  or  death  of  a person  nominated  at  such  primary 
election,  would  ultimately  hnvo  to  be  submi  tted  to  the  appellate 
courts  to  clarify  3uc‘n  controvorsal  questions  a3  aro  involved. 

Conclusion 

Therefore,  without  undertaking  to  render  an  opinion  in 
reply  to  your  telegram  it  is  respectfully  su  gc3tod  that  a 
proper  procedure,  in  the  existing  emergency,  to  submit  this 
question  to  tho  courts  for  decision  In  time  for  both  political 
parties  to  fill  such  vacancy  on  their  party  tickets  for  the 
November  .general  election,  would  be  for  a county  central 
committee  to  proceed  to  fill  a vacancy  on  their  party  ticket  by 
nominating  some  person  and  certifying  hi3  name  to  the  ounty 
clerk  as  the  party  nominee,  and  then  lot  a mandamus  suit  be 
filed  against  t.ie  county  clerk  by  the  person  so  nominated  to 
compel  the  printing  of  ..is  name  or.  his  party  ticket.  This 
procedure  would  be  of  great  public  benefit  and  would  prevent 
possible  suits  to  contest  the  right  of  persons  to  hold  offices 
who  might  be  placed  on  their  party  tickets  and  elected  under 
tho  present  unsettled  condition  of  the  law  as  to  the  right  of 
county  committees  to  aot  in  such  emergencies. 

The  uncertainty  of  the  caning  of  the  statutes  Involved 
and  the  doubtful  authority  of  county  committees  to  fill  such 
vacancies  will  finally  have  to  be  sub  itted  to  and  considered 
and  deter  ir.ed  by  our  Supreme  Court  to  decide  what  was  the 
intention  of  the  legislature  on  the  subject  when  said  statutes 
were  a ended.  That  result  would  best  be  obtained  immediately 
in  time  to  fill  vacancies  on  party  tickets  for  ths  follov/ing 
election,  if  the  Supreme  Court  so  decides. 

Respectfully  submitted 


GEORGE  ...  CROV.LEY 

APPROVED:  Assistant  Attorney  General 


ROY  I-IcKITTRICK 
Attorney  General 
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JUSTICES  OF  TIE  PEACE:  On  failure  of  successful  candidate 

for  office  of  Justice  of  the  Peace 
DURATION  OF  OFFICE:  to  secure  his  commission  and  take 

oath  of  office  in  qualifying  himself 
to  hold  office,  the  then  present 
incumbent  of  such  office  continues 
to  hold  the  office  until  his  successor 
Is  elected  and  qualified. 


I.Iaroh  1,  1944 


Honorable  Wm.  II.  Wessel 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 


Dear  Sir: 


This  office  is  in  receipt  of  your  letter  of  February 
23th,  addressed  to  Honorable  Roy  McKittrick,  Attorney 
General,  and,  omitting  caption  and  date,  is  as  follows: 

"I  should  like  an  opinion  at  your  earliest 
possible  convenience  upon  the  following 
question: 

"Mr,  Ferdinand  Pohluiann  was  serving  as  the 
only  .Tub  ti  ce  of  the  Peace  in  Boulware  Town- 
snip,  Gasconade  County,  whose  term  expired 
December  31,  1942.  Two  other  men  were 
elected  in  1942,  but  only  one  qualified. 

Is  Ur.  Pohlmann  a legally  qualified  Justice 
yet  inasmuch  as  one  of  the  newly  elected 
men  did  not  qualify?" 

Replying  to  your  inquiry,  we  assume  that  the  two  men 
who  were  elected  in  1942  were  candidates  for  Justice  of 
the  Peace  in  Boulware  Township,  Gasconade  County  in  the 
1942  election.  We  assume  also,  that  one  of  tlve  men  who 
made  the  campaign  was  duly  elected,  qualified  and  was  duly 
Inducted  into  the  offioe  of  Justice  of  the  Peace  within 
and  for  Boulware  Township,  Gasconade  County,  Missouri; 
and  that  the  other  gentleman,  who  was  also  elected,  as 
you  state,  to  the  office  of  Justice  of  the  Peace  within 
and  for  Boulware  Township,  Gasconade  County,  Missouri,  did 
not  and  has  not  qualified  for  such  office. 
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So,  the  situation  respecting  the  Justices  of  the  Peace 
within  and  for  Loulware  Township  seeras  to  be  that  one  gentle- 
man making  the  campaign  in  1942  for  the  office,  after  elec- 
tion, duly  certified  according  to  law,  and  having  qualified 
in  all  tilings  essential  to  tlie  induction  into  office,  as  you 
say  he  has, "is  now  legally  elected,  qualified  and  an  acting 
Justice  of  the  Peace  of  said  township.  But  the  other  gentle- 
man who  made  the  campaign  in  1942  for  the  office  of  Justice 
of  the  Peace,  after  having  been  duly  elected  has  failed  to 
qualify  for  suoli  office. 

We  next  liave  to  determine  the  official  status  of  Mr. 
Ferdinand  Pohlmann,  the  present  Justice  of  the  Peace,  who 
was,  you  say,  the  only  Justice  of  the  Peace  in  said  township 
previous  to  the  election  of  the  gentleman  who  was  duly 
elected  and  qualified  in  the  year  1942,  You  do  not  disclose 
the  nans  of  this  gentleman. 

Under  the  law  of  the  State  of  Missouri  as  affecting  the 
duration  of  the  office  of  a Justice  of  the  peace,  we  cite 
you  to  the  following  authorities: 

3ection  37,  Article  VI  of  the  Constitution  of  Missouri, 
provides  as  follows: 

"In  each  county  there  shall  be  appointed, 
or  elected,  as  many  Justices  of  the  peace 
as  the  public  good  may  require,  whose 
powers,  duties  and  duration  in  office 
shall  be  regulated  by  law." 

And,  Section  2525,  R,  S,  Mo,  1939,  provides: 

"Justices  of  the  peace,  as  herein  pro- 
vided for,  shall  be  elected  at  the  general 
election  to  be  held  in  eighteen  hundred 
and  eighty-two,  and  shall  hold  thBir  offices 
for  four  years,  or  until  their  successors 
are  elected,  commissioned  and  qualified;  but 
every  Justice  of  the  peace  now  in  office 
sliall  continue  to  act  as  such  until  the  ex- 
piration of  his  commission,  and  until  his 
successor  is  elected  and  qualified." 
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Assuming  that  Justice  Ferdinand  Pohlmann  was  legally 
elected  to  the  office  of  Justice  of  the  Peace  of  Boulware 
Township,  under  the  provisions  of  the  Constitution  and  the 
Statutes  of  Missouri,  and  having  been  duly  qualified  under 
his  commission  and  oath  of  office,  and  no  successor  having 
been  elected  and  qualified  under  official  commission  and 
oath  of  office  for  lawful  induction  into  such  office  of 
Justice  of  the  Peace,  then,  in  such  situation.  Justice 
Pohlman  continues  in  office  until  his  successor  is  elected 
and  qualified. 

We  cite  the  following  authorities  in  support  of  this 
conclusion: 

Knight  v.  Mersraan,  66  Mo.  App.  219;  Cage  v.  Vail,  73 
Mo.  454;  Fleming  v.  Mulhall,  9 Mo.  App.  71;  State  ex  inf. 
Dabbs,  182  Mo.  359;  State  ex  inf.  Crow,  Attorney-General, 
v.  Smith,  152  Mo.  512;  Section  37,  Article  VI,  Mo.  Consti- 
tution; Section  2525,  R.  S.  Mo.  1939,  supra,  and  Section 
2527,  R.  S.  Mo.  1939. 


CONCLUSION 


it  is,  the  ref ore,  the  opinion  of  this  department  that 
Ferdinand  Pohlmann,  the  present  duly  elected  and  acting 
Justice  of  the  Peace  of  Boulware  township,  holds  office 
until  his  successor  Is  duly  elected  and  qualified. 


Respectfully  submitted. 


E.  B.  WOOLFOLK 

Assistant  Attorney- General 

APPROVED: 


ROY  I.ICi.xii'Rld;. 

Attorney-General 


EBKTtCP 


Income  Tax:  Salary  of  men  In 

service  subject  to 
state  Income  tax. 

April  19,  1944 


Mr.  Ceoii  White 
County  Assessor 
Pulaski  County 
Richland,  Missouri 

Dear  Sir: 

We  have  for  answer  your  request  for  an  official  opinion 
of  Maroh  24,  1944,  which  is  as  follows: 

"Will  you  please  give  me  your  official  opinion 
on  the  following  questions  relative  to  Missouri 
State  Income  Tax  Returns  for  Calendar  Year  1943? 

1.  Is  the  compensation  of  a Missouri 
resident  for  Military  service  in  U.S. 
armed  forces  taxable  Income?  In  whole 
or  part? 

2.  Is  the  question  affected  by  the  tax- 
payer's being  a commissioned  officer, 
or  by  his  receiving  suoh  compensation 
in  excess  of  $1500  or  below  $1500?" 

The  statute  defining  what  shall  be  regarded  as  income  in 
this  state  is  Section  11,345,  R.  S.  Mo.  1939,  which  is 
in  part  as  follows: 

"Sec.  11345.  Incomes  defined. — Income  shall  include 
gains,  profits,  and  earnings  derived  from  salaries, 
wages  or  compensation  for  personal  servloes  of 
whatever  kind  and  in  whatever  form  paid;  and  from 
professions,  vocations,  businesses,  trade,  oommeroe, 
or  sales  or  dealings  In  property,  whether  real  or 
personal,  growing  out  of  the  ownership  or  the  use 
of  any  interest  in  real  or  personal  property;  and 
from  interest,  rent,  dividends,  securities  and 
gains,  profits  and  earnings  from  any  other  trans- 
actions of  any  business  carried  on  for  gain  or 
profit;  and  from  any  source  whatever;" 
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Section  11,344  sets  out  the  classes  of  incomes  which  are 
declared  to  be  exempt  but  there  is  nothing  exempting  the 
salaries  of  persons  in  the  military  servioe. 

The  legislature  passed  a law  in  1943  (H.B.  630  p.  1066, 

Laws  of  1943)  which  extended  the  time  for  filing  of  returns 
and  the  payment  of  the  tax,  but  there  is  nothing  in  that 
Act  limiting  the  amount  to  be  paid  or  exempting  any  portion 
of  the  inoome  of  persons  in  the  military  service. 

CONCLUSION 

It  Is  therefore  the  opinion  of  this  office  that,  subjeot 
to  the  statutory  deductions  and  the  Act  of  1943,  the 
income  of  a resident  of  Missouri,  who  is  a member  of  the 
armed  servioe,  iB  taxable  as  a whole.  There  being  no 
mention  made  as  to  the  amount  earned  being  over  or  under 
$1,500.00,  or  being  a commissioned  officer,  it  follows  that 
this  has  no  bearing  upon  the  question. 

Respectfully  submitted. 


A PROVED! 


GAYLORD  WILKINS 

Ass't.  Attorney  General 


ROY  McKltfTRlCK 
Attorney  General 


GW. so 


COUFPY  COURT;  The  County  Court  has  the  authority  to  sell  or 

trade  the  county  jail. 


January  6,  1944 


Honorable  A.  L.  ’ll  son 
Assooiate  Judge 

Pettis  County  Court 
Sedalia,  ilisBOuri 


Dear  Judge  Wilson! 

We  have  your  letter  of  December  16,  1943: 


"On  Feb.  3rd,  1938  the  county  oourt  of 
Pettis  County  traded  and  oonveyed  the 
oounty  Jail  to  oertain  parties  for  a 
building  entirely  unsuited  for  a Jail 
and  oould  in  no  way  be  made  to  meet  the 
requirements  of  a Jail  as  contained  in 
the  statutes. 


"The  building  obtained  by  the  oounty  has 
been  sold  and  conveyed. 

"In  conveying  title  to  the  Jail  the  com- 
missioner appointed  by  the  oounty  court  of 
1938  erred  in  making  deed.  An  opinion  of 
the  attorney  examining  the  abstraot  recites 
that  no  legal  title  was  oonveyed  by  the 
oounty,  sinoe  the  commissioner  failed  to 
affix  his  seal  to  the  deed. 

"Now  comes  the  grantee  asking  the  present 
oounty  oourt  to  appoint  commissioners  to 
give  him  legal  title  to  said  Jail. 

"By  what  authority  does  a oounty  court  have 
to  barter  and  sell  oounty  Jails,  oourthouses 
and  oounty  homes?  Would  it  be  proper  for 
this  oounty  oourt  to  now  appoint  commission- 
ers and  go  through  formal  routine  of  again 
conveying  the  Jail  building,  so  that  a proper 
deed  oould  be  given  by  the  oounty  to  conform 
to  the  attorneys  opinion? 

"This  infoimation  will  be  greatly  appreciated." 
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Tour  letter  indicates  that  there  is  considerable  doubt 
in  your  mind  concerning  the  wisdom  or  necessity  for  obtain- 
ing a new  site  for  the  county  Jail. 

If  circumstances  arise  making  the  Jail  permanently  unfit 
for  further  use  as  a Jail,  or  its  cost  of  repair  would  a- 
mount  to  more  than  the  amount  required  to  obtain  another  site, 
or  other  similar  situations,  the  county  court  would  have  the 
authority  under  Chapter  100,  Article  4,  R.  S.  Mo.  1939,  to 
abandon  the  old  site,  repair  it  or  purchase  a new  one. 

Section  2460  R.  S.  Mo.  1939  provides: 

"The  said  court  shall  have  control  and  manage- 
ment of  the  property,  real  and  personal,  belong- 
ing to  the  county,  and  shall  have  power  and 
authority  to  purchase,  lease  or  receive  by 
do  nation  any  oroperty,  real  or  personal,  for 
the  use  and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate,  goods  or 
chattels  belonging  to  the  county,  appropriating 
the  proceeds  of  such  sale  to  the  use  of  the  same, 
and  to  audit  and  settle  all  demands  against  the 
county." 

This  section  gives  the  county  oourt  general  authority  to 
transact  the  business  of  the  county.  County  courts  are  given 
the  incidental  power  necessary  to  carry  out  the  statutory 
authority  granted.  The  court  stated  in  the  case  of  Blades 
vs.  Hawkins,  240  Missouri  187: 

"*  * *Y/hile  it  is  true  the  law  is  strict  in 
limiting  the  authority  of  these  courts,  it 
never  has  been  held  that  they  have  no  authority 
except  what  the  statutes  confer  in  so  many  words. 

The  universal  doctrine  is  that  certain  incidental 
powers  germane  to  the  authority  and  duties  ex- 
pressly delegated,  and  indispensable  to  their 
performance,  may  be  exerolsed." 

Since  this  question  has  to  do  with  Jails  and  Jail  sites 
it  will  be  necessary  to  examine  Section  13717  R.  S.  Mo.  1939, 
which  reads  as  follows: 

"The  county  court  of  any  county  in  this  state  shall 
have  power  to  acquire  by  purchase,  for  such  county, 
improved  or  unimproved  real  estate  for  a site  for 
a court  house.  Jail  or  poorhouse  or  infirmary;  or. 
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when  the  county  owns  such  site  or  sites,  to 
acquire  by  purchase  improved  or  unimproved 
real  estate  as  an  addition  to  or  enlargement 
of  the  same;  and  if  the  county  court  and  the 
owner  or  owners  of  the  real  estate  sought  to 
be  purchased  for  any  of  said  purposes  cannot 
agree  upon  the  compensation  to  be  paid  therefor, 
or  if  for  any  other  reason  the  title  thereto 
cannot  be  acquired  by  contrsot,  the  county 
court  of  such  county  may  proceed,  in  the  name 
and  on  behalf  of  said  county,  to  appropriate  and 
condemn  such  real  estate  in  the  manner  provided 
by  article  2 of  ohapter  8,  R.  S.  1939,  and  the 
same  proceedings  shall  be  taken  as  are  provided 
in  said  article  for  the  condemnation  of  lands  for 
other  public  uses,  as  far  as  the  sane  may  be  ap- 
plicable. " 

There  are  no  adjudicated  oases  in  Missouri  on  the  question 
of  the  authority  of  a oounty  court  to  sell  or  trade  the  county 
jail.  Tne  county  court  is  given  the  authority  under  this 
section  to  aoquire  in  addition  to  its  present  site  or  sites, 
improved  or  unimproved,  site  or  sites  as  an  "addition  to  or 
enlargement  of  the  same".  Any  construction  must  be  practicable 
so  it  would  seem  to  us  that  an  "addition"  would  not  necessarily 
mean  that  it  would  have  to  be  contiguous  to  the  first  site  as 
long  as  it  was  used  for  its  intended  purpose  or  used  in  con- 
nection with  the  first  site.  Several  sites  might  be  acquired 
if  the  county  court  in  its  discretion  deem  it  advisable.  The' 
court  said  in  the  case  of  Security  Stete  Dank  vs.  Dent  County, 
137  S.  W.  (2d)  l.c.  964: 


"We  find  nothing  in  the  statutes  requiring  that 
real  estate  lawfully  acquired  by  the  county  by 
purchase  under  the  statutes  be  used  immediately 
for  the  purpose  for  which  it  was  acquired;  nor 
do  the  statutes  prevent  a oounty  court  from  law- 
fully exercising  reasonable  ^oreslght~Tor~~  the 
* ° future  needed  Appellant  presented  no 


gig-®! 

evidence 


evidence  tending  to  show  that  this  lot  was  not 
needed,  or  would  not  reasonably  be  needed,  with- 
in a reasonable  time  for  governmental  purposes." 
(our  emphasis) 


The  court  would  have  no  authority  to  buy  and  sell  real  estate 
indiscriminately  but  would  have  the  authority  to  aoquire  and 
sell  within  their  sound  decision. 

Even  though  Section  13717  R.  S.  Mo.  1939,  provides 
for  acquisition  by  purchase,  and  Section  13718  R.  3.  Mo.  1939, 
provides  for  the  payment  in  cash,  yet  the  phrase  "acquisition 
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fcr/  purchase"  includes  every  mode  of  taking  title  except  des- 
sent  or  inheritance.  If  it  proved  profitable  for  the  county  * 
court  to  trade  the  property  then  their  action,  in  our  opinion, 
would  be  Justified. 

If  the  county  court  has  abused  their  discretion,  their 
action  may  be  reviewed  by  the  courts. 


CONCUTS  ION 


The  county  oourt  has  authority  to  trade  the  county  Jail 
for  another  Jail  site  and  their  authority  for  this  nnd  the 
procedure  for  conveyance  is  contained  in  Chapter  100,  Article 
4,  K.  S.  Mo.  1939. 


Respectfully  submitted, 


R.  C.  Lashly 

Assistant  Attorney-General 


AP^ROY7®: 


Attorney-General 


FCL:  ir 


SCHOOLS;  (1)  Directors  of  school  district  cannot  donate  to  the 
American  Red  Cross  from  funds  of  the  "incidental  fund"; 
(2)  Directors  of  such  school  district  cannot  invest 
surplus  funds  in  the  "incidental  fund"  in  United  States 
bonds . 

January  24,  1944 


honorable  Br y an  A.  v illiaus 
Prosecuting  Attorney 
Bollinger  bounty 
arole  Hill,  Missouri 


Dear  i.r.  V.iiliams: 


Your  opinion  request  of  January  21st  has  been  re- 
ceived oy  this  depart  ient.  i uch  roquest,  onittir. g caption 
and  si  nature,  is  as  follows: 

"An  opinion  is  cl -sired  by  a number  of 
^onool  istricts  with  regard  to  certain 
disbursements  of  funds  in  tli3  Incicental 
Lunds  of  said  districts: 

"1.  Has  a school  district  by  a unanimous 
veto  at  on  annual  meeting  author izin.;  tue 
-oard  of  xiroctors  to  ccnuri'oute  to  the 
uaerican  Reu  cross  out  of  money  in  the  Inci- 
dental fund  to  so  contribute  any  amount, 
even  though  the  -xact  amount  to  be  oentrio- 
utou  on  was  votod  on  at  the  annual  mooting? 

"It  was  my  opinion  when  asked  that  the 
voters  could  not  invest  the  directors  with 
suoxi  power.  Several  parties  agitating  that 
procedure  contend  that  as  the  taxpayers  pay 
chose  funds  from  taxes  out  of  the  district; 
ana  that  the  school  properties  are  in  a 
state  of  good  repairs,  and  they  have  no  need 
for  the  money  at  present  or  In  the  near 
future,  they  were  justified  in  authorising 
the  Board  of  Directors  to  contribute  to  the 
Red  cross.  Their  further  argument  is  that 
on  account  of  the  tire  situation  it  becomes 
more  difficult  to  raise  their  quota.  Red 
Cross  funus  aro  usually  socured  by  fixing  a 
quota  by  school  ais trices  in  Bollinger  County. 

I 
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"2  • In  vol.  Ill,  No.  81,  July  7,  1943 
under  schools:  No#  8e-43  you  briefly 
state  an  opinion  with  regard  to  Investing 
surplus  raoney  In  the  Incidental  and 
teachers1  fund  in  United  States  Bonds. 

Dhe  School  his trie ts  are  desirous  of  ob- 
taining an  opinion  as  to  whether  or  not 
the  districts  can  invest  surplus  raoney  in 
United  States  Bonds  out  of  the  Incidental 
■i*'und  alone.  Please  a vise  if  I am  correct 
in  assuming  that  your  opinion  i-  that  the 
Board  of  directors  cannot  invest  surplus 
money  out  of  the  Incidental  Fund." 


V.e  will  first  take  up  the  question  marked  number  one 
in  the  above  re  ,uost.  \.'o  feel  that  tiio  issuo  that  you  wish 
settled  in  this  first  division  of  your  letter  is  whether  or  not 
money  can  be  paid  from  the  incidental  fund  of  the  school  district 
to  the  American  lied  Cross  in  the  f or  i of  a contribution  of  such 
school  district. 

’ a wish  first  to  call  your  attention  to  Section  1^366, 
ii.  S.  ho.  1939, which  section  is  very  lengthy  and  we  will  only 
quote  that  part  which  we  think  relevant  to  tne  question  whicn  you 
have  asked,  as  follows: 

”•»  •!<•  * :<■  it  •>  *'■  * -:*•  •:>  ■>  it  it  it  it  it 


The  treasurer  shall  op  jn  an  account 
for  each  fund  specified  in  this  section, 
anu  all  moneys  received  from  the  state, 
county  and  townsnlp  funds,  and  all  moneys 
derived  from  taxation  for  teachers’  wages, 
and  all  tuition  fees,  shall  be  placed  to 
the  credit  of  the  ’ teachers’  fund*,  except 
money  apportioned  for  free  toxt  books,  which 
Siiail  be  ci*9diced  to  the  ’Free  Text  Book 
und’.  Money  derived  from  taxation  for 
sinking  fund  shall  be  credited  to  the  sink- 
ing fund,  honey  a^o-’tioned  for  transpor- 
tation of  pupils  shall  be  credited  to  the 
incidental  funu,  ana  money  derived  from 
taxation  for  annual  interest  snail  be 
credited  to  the  ’ interest  fund’,  the  money 
deriveu  from  taxation  for  Incidental  ex- 
penses shali  be  credited  to  the  ’incidental 
fund  ’ . v*  * * -*  *n 
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It  will  be  seen  from  the  above  quotation  from  r.ec- 
tlon  103G6,  aforesaid,  that  all  money  Wjiich  has  been  appor- 
tioned for  the  transportation  of  pupils  and  all  moneys  derived 
from  taxation  for  Incidental  expanses  shall  be  croditea  to  the 
"incidental  fund,"  We  have  searched  the  statutes  and  deci- 
sions of  this  State  ana  do  not  find  a aefinition  of  the  term 
"incidental  fund."  However,  we  feel  that  a fund  of  this  kind 
should  be  used  for  the  purposes  of  taking  care  of  expenses 
which  are  incidental  to  tne  transaction  of  the  business  of  the 
school  district  and  which  is  not  taken  care  of  in  other  funds. 
However,  we  do  feel  that  such  fund  should  oo  used  for  the 
benefit  of  the  school  district  and  unless  the  expenses  to  be 
paid  pertain  to  the  business  of  the  school  district,  this  fund 
should  not  be  used. 

To  substantiate  our  stand  in  this  matter  we  wish  to 
cite  you  to  somo  definitions  of  "incidental  expenses"  which 
have  been  made  in  other  states.  In  Dunwooay  v.  United  States, 

22  Ct.  Cl.  269,  280,  a matter  of  incidental  expenses  was  taken 
up  and  tne  court  held  that  the  adjective  "incidental,"  as  used 
in  appx’oprlation  bills  to  qualify  the  word  "oxponsos,”  has  a 
technical  and  v.ell-unaerstood  meaning,  /aid  the  court  also  hold 
that  it  is  usual  for  Congress  to  enumerate  the  principal  classes 
of  expenditures  which  they  authorize,  such  as  clerk  hire,  fuel, 
li  ht,  postage,  telegrams,  etc.,  and  then  to  make  a small  appro- 
priation for  tne  minor  disbursements  incidental  to  any  great 
business,  w..icn  cannot  well  be  foreseen,  and  which  it  would  *be 
useless  to  specify  more  accurately.  For  such  disbursements  a 
round  sum  is  appropriated  under  the  head  of  "incidental  oxpon- 

quo  . M 


Again  we  find  that  In  F.  C.  Austin  Mfg.  Co.  v.  Twin 
3rooks  Tp.  S.  i>.,  91  II.  ■’  • 470,  472,  the  court  held  the  follow- 
ing: 


"The  meaning  of  the  words  •incidental  ex- 
penses,' as  used  in  Comp.  Laws  lak.  Tec. 
772,  proviain  that  supervisors  shall  have 
charge  of  such  affairs  of  the  town  as  are 
not  by  law  committed  to  other  off leers,  and 
they  shall  have  power  to  draw  orders  on  the 
town  treasurer  for  the  disbursement  of  such 
sums  as  may  be  necessary  for  the  defraying 
of  the  incidental  expenses  of  the  town, 
cannot  be  extended  so  as  to  include  other 
than  the  expanses  necessarily  Incident  to 
the  ord inary  conduct  of  the  town  business. 
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ana  do  not  Include  roaa  machines,  the 
purchase  of  which  was  not  authorizod  toy 
tho  aloe tors.” 

Therefore),  It  is  the  opinion  of  this  department  that 
a school  district  in  this  State  would  oe  exceeding  its  authority 
if  It  attempted  to  make  contributions  to  various  charities  from 
the  incidental  fund  of  such  school  district.  although  such 
contribution  might  toe  considered  .very  laudable,  wo  do  not  feel 
that  incidental  expenses  would  include  such  contributions . 

This  fund  known  as  the  "incidental  fund"  is  a fund  which  should 
ue  used  for  the  payment  of  obligations  which  cannot  toe  paid 
from  other  funds . 


As  to  your  question  number  two,  we  foel  that  the 
opinion  dated  May  4,  1943,  written  by  this  department  to  Mr. 

0,  L.  Thomas,  Jr.,  Prosecuting  ittoruey,  at  Carrollton,  Jlssouri, 
answers  your  question.  <e  ore  attaching  hereto  a copy  of  such 
opinion.  It  fcas  the  conclusion  of  this  department  in  that 
opinion,  which  was  written  toy  Mr,  Harry  H.  Kay,  formerly  an 
assistant  Attorney-General,  that  the  board  of  directors  of  a 
sohool  district  could  not  invest  surplus  money  of  the  incidental 
and  teachers*  fund  in  United  States  bonds.  'The  ’’incidental  fund” 
and  the  "teachers’  fund"  are  separate  funds  under  the  statutes 
of  this  State,  and  we  are  sure  that  this  conclusion  meant  that 
money  from  either  of  the  funds  could  not  toe  used  for  the  pur- 
pose of  investing  in  United  States  bonds. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
tho  board  of  directors  of  a school  district  - ould  not  toe  author- 
ized to  make  a donation  to  the  American  lied  Cross  frou  the 
"incidental  fund"  of  such  schoel  district;  and  it  is  further  the 
opinion  of  this  department  that  the  board  of  directors  of  such 
school  district  could  not  invest  surplus  money  of  tno  "incidental 
fund"  in  United  States  bonds. 


Kespectfully  submitted, 


JOHN  S.  PHILLIPS 

APPROVED i Assistant  Attorney-General 


•irm:  tbZtf  iic:: 

Attorney -General 
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ACCOUNTANCY,  STATE  BOARD  OF 


: Required  to  maintain  an  office 
in  Jefferson  City,  Missouri,  as 
provided  by  Section  14906  of  the 
Laws  of  Missouri  for  1943. 


January  25, 


Honorable  D.  P.  Lillians 

President  of  Public  Accountants’  Association 

of  Missouri 

606  Federal  Commerce  Trust  bldg, 

St.  Louis,  (2),  Missouri 

Dear  Mr.  Williams* 


The  Attorney  General  wishes  to  acknowledge  receipt  of  your 
letter  of  December  9,  1943,  in  which  you  request  an  opinion 
of  this  department.  This  opinion  request,  omitting  caption 
and  signature  is  as  follows* 


""ill  you  kindly  refer  to  Section  14906  of 
the  issouri  statutes,  which  was  enacted 
by  the  62nd  General  Assembly  and  became 
effective  November  22,  1943? 

"The  ls3t  line  of  the  above  referred  to 
section  reads  as  follows  'haia  Board 
shall  maintain  3ts  office  in  Jefferson 
City,  Missouri.1 

" e would  be  please.,  to  have  your  inter- 
pretation an.,  rul inw  just  what  that  means 
and  to  what  extent  is  it3  Intent  and  pur- 
pose? 

"This  phra33  was  a^.deu  to  the  secti-on  b. 
arena  .ent  of  Senator  Phil  II.  Donnellj-, 
and  we  are  s ndir him  s.  co  y of  this 
letter  for  his  aavice  as  well  as  yours. 

"Our  purpose  of  desirin^  this  information 
ia  that  this  Association  will  expect  of  the 
Board  appointed  by  Governor  Donnell  re- 
cently, to  live  up  to  the  letter  of  the 
lav/  that  made  their  existence  possible." 
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The  lav/  to  which  you  refer  In  this  requeut  is  Section 
14906,  passed  by  the  52nd  General  Assembly  in  1943.  This 
lav/  is  found  on  pa  e 957,  of  the  Laws  of  Missouri  for  1943, 
and  provides  as  follows  t 


"The  Missouri  State  Boaru  of  Accoun- 
tancy shall  have  power  to  adopt  and 
use  a i.eal;  to  i.iake  ariu  a .end  all  rulos 
deo  ed  deceesary  for  the  proper  aumin- 
istration  of  this  ..ct ; to  hold  hearings 
ana  conduct  exa  llnations ; to  administer 
oaths  and  hoar  testimony;  to  require, 
by  su  one  or  subpoena,  the  attendance 
and  testimony  of  witnesses,  ana  the  pro- 
duction of  books,  pa  ors  n o.  documents, 
respectj.n_,  an/  natter  un  cr  hearin  or 
investl  ation,  pertain!  ^ to  the  issuance, 
suspension  or  revocation  of  certificate." 
or  permits  herein  provided  for,  and  fall- 
ing within  Its  Juris -lotion;  ana  to  uo 
ana  perform  all  other  acts  and  things 
herd  : committe-  to  their  charge  ar.a  ad- 
ministration, or  incidental  thereto. 

"In  the  event  any  person,  who  shall  have 
been  duly  servo-  with  summons  or  sub- 
poona,  shall  xail  or  refuse  to  attend  be- 
fore the  Board,  or  to  o sworn  ana  ive 
testimony,  or  shall  fail  or  refuse  to 
produce  books,  ,/apere  or  documents,  the 
Board  nay  complain  to  the  Circuit  Court 
of  the  uirct it  or  county  within  which 
such  a tendance  or  production  was  re- 
q irod,  and  invoke  r.he  aiu  of  said  court. 

"The  saiva  co  .rt  nay  upon  any  such  con- 
plaint  ana  invocation,  issue  an  order  ro- 
q xrln  any  such  .person  so  failin  or  re- 
fus  n.^  to  testify  or  ..roduce  books,  papers 
or  documents,  to  appear  before  said  card, 
and  testify,  and  (if  the  production  of 
books,  papers  or  .documents  shall  have  been 
required)  to  jroauco  sued':  boocs,  papers 
an.  docunen ts , sna  for  any  failure  or  re- 
fusal to  obey  such  order  of  court  any  suoh 
person  nay  be  punished  by  said  court  as  for 
a contempt  thereof. 
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"The  Eioard  hereby  created  shall  take 
possession  and  cusr.ody,  for  the  purposes 
of  this  ct,  of  all  records,  equipment 
an  funds  In  the  custody  of  the  Vlssourl 
State  *3oard  of  Accountancy  heretofore 
existing  under  the  provisions  of  ’haptor 
One  Hundred  and  Fifteen  (115)  of  the 
Revised  Statutes  of  I'lssourl  1939.  Sal' 
Board  shall  alntain  Its  office  in 
Jof  e.ro on  City,  is  o rl.  ((indorse o r in;.: 
ourHT) 


It  will  be  noted  thar.  the  last  sentence  in  the  last  para- 
0ra.h  of  the  above  quotes  statute  provides  that  the  board  of 
Accountancy  shall  maintain  lta  office  In  Jefferson  City, 

Klsso  ri.  Oruinarily  "the  use  of  the  word  'shall1  Indicates 
a nanuate,  and  unless  there  aro  other  thin  3 in  the  statute, 
it  Indicates  a narrator;-  statute,  dtate  ex  rel.  btevons  vs. 
urdeman,  246  3#  . 189,  194  (Mo*  Sup*)*  Another'  citation 

wiulch  would  tend  to  show  that  this  statute  is  mandatory  and 
particularly  the  last  aont  nee,  xs  ansas  City  vs.  J . X* 

Case  rhroshin0  «.achine  Co.,  87  b.  . (2nd)  195,  2J5  ("o.  Sup.). 

In  that  case  the  court  said  that  a statute  woulc.  be  construed 
an  mandatory  "w- ere  public  interests  are  concerted  raid  the 
public,  or  third  persons  havo  a claim  do  jure  that  the  power 
conferred  shoula  b exercised,  or  whenever  uomethxn^  is  uirec- 
tea  to  bo  uone  for  the  oako  of  justice  or  the  public  jooa." 

Of  course  It  is  a caroinal  rule  of  ’on at ruction  of  statutes 
that  in  construin, , such  statutes  the  intention  of  the  Legisla- 
ture she  Id  examined  and  carrie.  o t so  ar  as  possible* 

The  Lo  i.slaturo  in  this  a-.e  passed  this  particular  section 
of  tha  statute  alon  with  others  ana  repealed  chapter  115  of 
the  Revise,  btatutes  of  ' issoi  ri  for  1939,  w]  Loll  formerly  overned 
the  public  accountants  in  the  tate  of  'issouri.  Fhe  provision 
that  the  Board  of  Accountancy  should  establish  an  office  In 
Jefferson  Clt  , lisso  ri-,  is  a now  provision,  u*jv-  \vw  feel  t)mt 
the  fact  t '.at  it  was  plac.jd  j.n  the  nev?  1943  lav.  cloarl  - “hows 
an  Intention  on  the  part  of  the  Le  islaturo  to  require  the 
State  oaru  of  Accountancy  to  maintain  an  off.ee  in  Jefferson 
Jiuy.  e further  feel  that  the  Btate  of  I.'Ioso  ri  has  authority 
to  prescribe  where  a ~tate  board  shall  maintain  an  office,  and 
it  clearly  appeax*s  In  this  case  fc  'a;  the  Legislature  Intended 
that  such  boaru  should  maintain  its  office  at  Jefferson  City. 
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GO  CL  . GlOlf 


Therefore,  It  1.  the  opinion  of  this  department  r.i.at  the 
word  shall  In  the  1 et  line  o..  Section  14906  of  t>’e  Lav/s  of 
1943  is  nandafcor  an.,  therefore  t.'  i . ta.o  oera  of  ccountancy 
must  maintain  an  office  in  Jefferson  Cit  r a3  jroviwieu  by  auoh 

act. 


Feapoctfully  oub’.iltteu. 


JOHN  S • PHILLIPS 

Aaaiatant  uttcrne;;  General 


A?  HO  D : 
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COUNTY  COURT) 
) 

BUDGET  ) 


Class  5 of  Section  10914 , Laws  of  Missouri, 
1941,  page  652,  construed. 


February  4,  1944 


' 

& 


Honorable  J.  W.  Wight 
Presiding  Judge 
Randolph  County 
Moberly,  Missouri 


Dear  Judge  Wight: 

This  is  in  reply  to  your  opinion  request, 
which  request  was  as  follows: 

"I  have  taken  occasion  to  read  an 
opinion  rendered  by  your  Department 
to  the  Honorable  E.  0.  Shelton,- 
County  Clerk  of  Randolph  County, 
Huntsville,  Missouri,  under  date 
of  September  1,  1943. 

"At  page  6 of  the  opinion  request, 
olass  5 of  the  Budget  Aot,  reported 
at  page  652,  Laws  of  Missouri,  1941, 
is  fully  set  out  verbatim. 


"I  would  like  very  much  to  have  an 
interpretation  on  v&at  is  meant  by 
the  phrase  "to  be  used  as  contingent 
and  emergency  expenses"  in  said  class," 

For  the  purpose  of  this  opinion  we  shall  quote 
verbatim  olass  5i  Section  10914  of  the  Budget  Aot, 

Laws  of  Missouri,  1941,  page  652,  which  reads  as 
follows: 

"Class  5.  Contingent  and  emergency 
expense.  —The  oounty  court  may  transfer 
any  surplus  funds  from  class  1,  2,  3 and 
4 to  class  5 to  be  used  as  contingent  and 
emergency  expenses.  Purposes,  for  whioh 
the  court  proposes  the  funds  in  this 
class  shall  be  used,  shall  be  shown," 

In  order  to  arrive  at  a comprehensive  understanding  of 
this  phrase  we  shall  quote  some  of  the  oases  contained 
in  "Words  and  Phrases",  Volumes  9 and  14,  Volume  9, 
page  124,  setting  forth  the  definition  "contingent  ex- 
penses" defined  in  part  thusly: 
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"A  contingent  expense  must  he  deemed 
to  be  an  expense  defending  on  Borne 
future  uncertain  event.  People  v. 
Village  of  Yonkers,  N.Y.,  39  Barb. 
266,272.” 


"Contingent  expenses  necessarily  in- 
curred for  use  and  benefit  of  oounty 
which  are  made  proper  oounty  charges 
by  virtue  of  Rev.  Codes  1921,  section 
4952,  subd.  8,  are  defined  to  mean 
happening  of  unforeseen  causes  or  sub- 
ject to  unforeseen  oonditions,  or  suoh 
as  are  possible  or  liable  but  not  cer- 
tain to  ooour.  Brannin  v.  Sweet  Grass 
County,  293  P.  970,  972,  88  Mont.  412." 


^Contingent  expenses*  are  such  as  are 
unknown  and  uncertain,  which  may  or  may 
not  be  incurred,  and  depend  on  some 
future  uncertain  event;  and  a city  ooun- 
oll,  authorized  by  Comp.  Laws  1913, 
section  3677,  to  levy  taxes  for  ’contin- 
gent expenses*  not  otherwiee  provided 
for,  may  appropriate  a definite  maxi- 
mum amount  to  compensate  assistants  to 
the  city  attorney  pending  litigation  af- 
fecting the  interests  of  the  city.  Scott 
v.  City  of  Jamestown,  217  N.  668,  673, 

56  N.  D.  454." 

From  Volume  14,  page  307,  we  also  find  the  word  "emergency" 

defined  in  part  tbusly: 

"The  word  ’emergency*  signifies  some  sudden 
or  unexpected  necessity,  requiring  immediate 
or  at  least  quiok  aotlon.  Mali  on  v.  Board 
of  Water  Com’rs.  128  S.W.  764,  765,  144  Mo. 

App.  104. 

"An  ’emergency*  is  an  event  or  oooasional 
combination  of  circumstances  oalllng  for 
immediate  action,  pressing  necessity,  a 
sudden  or  unexpected  happening,  exlgenoy. 

Colfax  County  v.  Butler  County,  120  N.W. 

444,  447,  83  Neb.  80S;  Parker  v.  City  of 
Monroe,  55  So.  587,  589,  128  La.  951." 
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"The  word  'emergency*  is  defied  in 
Cent. Diet,  as  follows:  * (2)  A sudden 
or  unexpected  happening;  an  unfore- 
seen Occurrence  or  condition;  speci- 
fically, a pernlexing  contingency  or 
complication  of  ciroumstanoes.  (3) 

A suddon  or  unexpected  oooasion  for 
aotion;  exigency;  pressing  necessity.' 
United  States  v,  Sheridan-Kirk  Con- 
tract Co.,  149  F.  809,  814." 


"'Emergency'  in  statute  authorizing 
members  of  board  of  supervisors  to 
make  emergency  expenditures  is  un- 
foreseen occurrence  of  combination 
of  oiroumatances  calling  for  immed- 
iate aotion  (Code  1930,  section 
6064).  Attala  County  v.  Mississippi 
Tractor  & Equipment  Co.,  139  So.  628, 
162  Miss,  564." 


Thus  from  the  foregoing  definitions  if  we  were  endeavor- 
ing  to  fix  a strict  definition  to  this  phrase,  we  must 
conclude  that  a future,  unforeseen  event  must  ooour  which 
gives  rise  to  a necessity  to  spend  money, in  order  to  er- 
radioate  the  condition  which  has  been  brought  about  by 
the  event.  The  County  Court  in  that  event  may  transfer 
any  surplus  funds  from  classes  1,  2,  3 and  4 to  class  5, 
to  meet  such  exigency. 

The  foregoing  definition  is  based  upon  a technical 
definition  or  interpretation  of  the  phrase.  However, 
it  is  our  view  that  beoause  of  the  nature  of  class  5, 
namely;  a class  in  the  Budget  Act,  it  is  our  view  that 
the  wording  is  susceptible  to  a more  liberal  construc- 
tion that  would  be  indicated  by  the  foregoing  oases. 

We  might  further  point  out  that  class  5 in  our  opinion, 
was  primarily  enacted  for  the  purpose  of  giving  the  County 
Court  authority  to  meet  unforeseen  expenditures  whioh 
were  not  liquid  at  the  time  that  the  budget  was  set  *up 
for  any  particular  year,  and  with  this  thought  in  mind, 
we  are  driven  to  the  oonoluslon  that  the  phrase  in  class 
5 simply  means  that  when  a contingency  or  emergency  arises 
and  has  to  do  with  the  expenditure  of  money  for  a county 
purpose,  then  the  County  Court  is  empowered  under  olass  5, 
supra,  to  meet  suoh  expenditure  by  transferring  funds  from 
olass  1,  2,  3 and  4 to  olass  5.  Of  course,  the  reason  for 
the  expenditure  and  the  necessity  thereof  will  in  every 
oase,  depend  upon  the  situation  and  need  at  the  particular 
time.  In  this  opinion  we  cannot  surmize  with  any  certainty 
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any  one  of  the  multitude  of  event#  that  mey  arise  where 
the  County  Court  would  have  the  right  under  this  olass 
to  expend  money.  But  of  course  we  assume  that  it  wus 
in  every  oase  for  a oounty  purpose.  We  shall  next  turn 
to  the  remaining  portion  of  class  5. 

It  is  our  view  from  the  further  reading  of  olass  5 
that  through  the  use  of  the  word  "may”  that  it  is  directory 
on  the  County  Court  as  to  whether  they  shall  transfer  any 
surplus  funds,  in  other  words  the  County  Court  is  olothed 
with  discretion  in  determining  whether  or  not  a contingent 
and  emergency  expense  la  necessary  in  the  first  instant. 

If  the  Court  decided  that  suoh  an  event  has  arisen  requir- 
ing the  transfer  of  the  surplus  funds  in  classes  1,  2,  3 
and  4 to  class  5,  then  it  is  mandatory  that  "the  purposes 
for  which  the  Court  proposes  the  funds  in  this  olass  shall 
be  used,  shall  be  ah  own."  For  it  will  be  noted  tat  the 
Legislature  used  the  word  "shall"  in  the  last  sentence, 
and  as  pointed  out  heretofore,  also  used  the  word  "may", 
also  in  the  section  thereby  intending  that  both  the  words 
"may"  and  "shall"  should  be  used  in  their  ordinary  legal 
sense.  In  this  oonnootlon  we  call  attention  to  the  case 
of  State  vs,  Y/yraors,  119  S.  W,  (2d)  941,  l.o.  944: 

"*  * *0n  reading  the  article  it  will  be 
noted  that  the  words  •may*  and  'shall*  are 
used  many  times  in  the  several  seotions. 

They  were  U3ed  advisedly  and  must  be  given 
their  usual  and  ordinary  meaning.  It  is 
the  general  rule  that  in  statutes  the  word 
•may'  is  permissive  only,  and  the  word  'shall* 
is  mandatory . ) 

We  might  further  point  out  that  by  the  term  "shall  be 
shown"  means  that  the  County  Court  shall  make  on  order  in 
eaoh  particular  Instance  setting  forth  the  purposes  for 
whioh  the  Court  proposes  the  funds  in  this  olass  shall  be 
used.  The  order  so  made  ofccourse  would  aot  as  a protec- 
tion for  the  County  Treasurer  and  would  enable  the  oitizenry 
of  the  oounty  to  take  any  steps  that  they  saw  fit,  should 
they  be  of  the  opinion  that  Court  was  over-stepping  its 
authority. 


CONCLUSION 

It  Is  the  opinion  of  this  Department  that  the  phrase 
"to  be  used  as  contingent  and  emergency  expenses"  as  con- 
tained in  olass  5 of  the  County  Budget  Aot,  reported  at 
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page  652,  Laws  of  Missouri,  1941,  means  that  when  a 
future,  unforeseen  event  ocours  which  gives  rise  for 
the  necessity  to  spend  money,  in  order  to  meet 
the  condition  which  has  been  brought  about  by  the 
event  or  any  unliquidated  obligation,  which  oould  not 
be  ascertained  and-  set  up  at  the  time  of  the  making 
of  the  budget,  then  the  County  Court  in  that  event 
in  their  discretion,  may  transfer  any  surplus  funds 
from  oiasses  1,  2 3 and  4 to  class  5 to  meet  such 
exigenoy,  but  must  do  so  through  suitable  court  order, 
setting  forth  the  purposes  for  which  the  oourt  proposes 
the  funds  under  this  class  shall  be  used. 


Respectfully  submitted, 


B.  Riohards  Creech 
Assistant  Attorney-General 


APPROVED: 


TOTTKmrercrc 

Attorney-General 
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Unnecessary  for  County  Clerk  to  advertise 
for  bids  for  printing  of  ballots  for  election. 


June  12*  1944 


Honorable  Shelton  V«illiams 
County  Clerk 
Pike  County 

Bowling  ureen,  Missouri 


Dear  Sir: 


Tills  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads: 


"I  would  like  to  have  an  opinion 
from  your  office  as  to  whether  a 
County  Court  can  require  a County 
Clerk  to  Advertise,  For  Bids  on 
Election  Ballots,  To  bo  printed. 

For  Co.  elections.  Especially  the 
War  Ballots  To  be  used.  For  service 
men.  The  Pike  County  Court  has 
issued  an  order  requesting  me  to 
Advertise  for  bids  on  war  ballots, 
which  may  delay  me  in  having  such 
ballots  ready  in  time  to  comply 
with  the  law. 

"Owing  to  the  shortage  of  paper 
this  places  me  In  rather  a peculiar 
circumstance,  I would  appreciate 
your  advice  on  this  matter,  as  soon 
as  possible." 


It  Is  my  understanding  that  you  discussed  the  matter 
with  Hr.  Gaylord  Wilkins,  an  Assistant  Attorney  General 
In  this  department,  who  advised  you  that  there  was  no 
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provision  in  the  law  wliereby  the  County  Court  could  require 
a County  Clerk  to  advertise  for  bids  on  printing  ballots 
for  the  election,  and  that  you,  under  the  law,  are  not  re- 
quired to  advertise  for  bids. 

3eotion  11593,  R.  3.  Ho.  1939,  provides  that  ballots 
shall  be  printed  and  distributed  at  public  expense. 

Section  11594,  R.  S.  Mo.  1939,  further  provides  that 
it  shall  be  the  duty  of  the  Clerk  of  the  County  Court, 
except  as  in  tills  article  otherwise  provided,  to  provide 
printed  ballots  for  every  election. 

Section  11596,  R.  S.  Mo.  1939,  provides  that  the  Clerk 
shall  furnish  printed  ballots  whenever  the  Secretary  of 
State  lias  duly  certified  to  the  Clerk  any  proposition  to  be 
submitted  to  a vote  of  the  people. 

The  Sixty- second  General  Assembly  in  Extraordinary 
3osoion  passed  the  following  bills  relative  to  furnishing 
absentee  ballots . 

Senate  Bill  No.  2,  Sec.  11472,  which  is  an  entirely 
new  provision  in  the  law,  and  reads  in  part* 


"*  * * The  official  charged  by  law  with 
printing  and  supplying  ballots  tinder  the 
general  election  laws  of  tills  state,  shall, 
at  least  thirty  days  before  any  election 
held  under  the  provisions  of  this  artlole, 
cause  to  be  printed  and  supplied  a suffici- 
ent number  of  ballots  to  be  designated  as 
"official  absentee  ballots”  to  be  furnished 
such  absentee  voters  under  the  provisions 
of  tills  article." 


Senate  Bill  No.  4,  3ec.  11566,  is  another  new  provision 
which  reads  in  part: 


"At  least  forty  days  before  the  August  pri- 
mary in  any  year,  when  a primary  eleotlon 
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Is  held,  each  county  cleric  shall  pre- 
pare 8 ample  official  ballots,  placing 
thereon  aluhabetically,  tender  the  ap- 
propriate title  of  oaoh  office  and  party 
designation,  the  names  of  all  candidates 
to  be  voted  for  in  the  preoincts  of  his 
oounty.  Such  sample  ballot  shall  be 
printed  upon  tinted  or  colored  paper, 
and  shall  contain  no  blank  endorsement 
or  certificate.  Suoh  clerk  shall  forth- 
with submit  such  ticket  of  each  party  to 
the  oounty  oliairman  thereof,  and  mail  a 
copy  to  each  candidate  to  .his  post  office 
address,  as  given  in  Ills  declaration 
paper,  and  he  shall  post  a copy  of  each 
sample  ballot  in  a conspicuous  place  in 
his  office.  On  or  before  the  tenth  day 
before  the  holding  of  any  primary  elec- 
tion the  county  clerk  shall  correct  any 
errors  or  omissions  in  the  ballots,  cause 
the  same  to  be  printed  and  distributed, 
as  required  by  law  in  the  oase  of  ballots 
for  the  general  election,  except  that  the 
number  of  ballots  to  be  furnished  to  each 
precinct  shall  be  one  and  a half  times 
the  number  of  votes  cast  by  any  party  in 
the  last  preceding  election  and  having 
nominees  and  tickets  at  suoh  primary  elec- 
tion." 


Senate  Dill  Ho.  6,  Soo.  3,  is  also  a nsw  provision  in 
the  law,  and  reads  in  part: 


"Within  twenty  days  after  the  time  for 
filing  candidates’  affidavits  for  nomina- 
tion for  primary  election  lias  expired, 
and  within  thirty  days  after  the  primary 
election,  it  sliall  be  the  duty  of  the 
clerics  of  the  county  courts,  or  the  boards 
of  eleotion  commissioners  in  preoincts 
where  such  boards  conduct  elections,  to 
have  * official  war  ballots*  printed  for 
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use  by  the  absentee  electors  described 
In  tills  Act.  'hie  maximum  size  and  weight 
of  the  ballot  for  all  elections  for  all 
parties  shall  be  prescribed  by  the  Secre- 
tary of  State.  The  form  and  contents  of 
such  ballot  shall  comply  with  the  primary 
and  general  election  laws  as  they  now  or 
hereafter  may  exist,  except  as  to  the 
instructions  required  to  be  placed  on 
primary  and  general  election  ballots,  and 
except  that  the  ballot  for  primary  elec- 
tions for  all  parties  shall  consist  of  a 
single  sheet  of  paper  and  shall  be  in  sub- 
stantially the  following  forms  * > *•*  * 


Sec.  5 of  the  same  Senate  Bill  reads: 


"The  clerks  of  the  county  courts  and  the 
boards  of  election  coramiss loners  in  cities 
or  counties  where  such  boards  conduct  elec- 
tions shall  cause  to  be  prepared  and  printed 
an  appropriate  number  of  official  envelopes 
for  use  in  connection  with  official  war 
ballots,  each  such  envelope  shall  be  gummed 
ready  for  sealing.  Such  envelopes  shall  be 
of  two  types  and  sizes.  They  shall  be  used 
for  the  following  purposes  and  shall  comply 
substantially  with  the  foxm  hereinafter  set 
out. 

"One  envelope  shall  be  sufficiently  large 
to  contain  the  second  or  smaller  envelope 
after  the  official  war  ballot  lias  been  in- 
sorted  into  the  smaller  envelope.  The 
larger  envelope  sliall  be  used  for  trans- 
mitting the  smaller  envelope  and  ballot  to 
the  absentee  elector  and  shall  have  printed 
on  the  front  thereof  substantially  the  fol- 
lowing: * * * * * -*  -*  •»  * * * '*  > » * * * *" 


We  have  carefully  examined  the  foregoing  statutes,  and 
others,  and  no  where  are  we  able  to  find  any  statutory  author- 
ity for  the  County  Court  to  require  the  County  Clerk  to  adver- 
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fcise  for  bids  to  print  ballots  for  election. 

The  lav/  Is  well  established  that  such  an  officer  as 
the  County  Clerk,  who  la  a statutory  officer,  has  only 
auoh  authority  as  vested  in  him  by  the  statutes  and  the 
Constitution. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department,  tiiat 
in  the  absence  of  any  law  requiring  tlie  County  Clerk  to 
advertise  for  such  bids  there  is  no  duty  on  him  to  do  so. 


Respectfully  submitted. 


AUBREY  R.  HAMNETT , JR. 

Assistant  Attorney  General 


APPROVED : 


WV  VkmJRM* 

Attorney  General 


ARIIiC? 


COUNTY  COURTS:  May  char.ge  County  Agent  office  rent  for  rooms 

used  by  him  in  County  Courthouse. 


January  4,  1.44 


Honorable  1 . £••  ' renn 
President 

Cea&r  County  Hxtonslon  Association 
Stockton,  Missouri 
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near  sir: 


The  Attorney -General  v ishes  to  acknowledge  receipt 
of  your  latter  of  December  21st,  1943,  in  which  you  request 
the  opinion  of  this  department.  This  opinion  request,  omit- 
ting caption  anu  signature,  is  as  follows: 

"’  e would  like  to  have  a legal  opinion 
as  to  whev ther  or  not  the  County  Court 
has  the  power  to  ciiargo  rent  for  a 
County  Agent's  office  In  the  court  house. 

"It  Is  our  feeling  that  the  County  Court 
House  is  a public  building  housing  people 
that  are  working  in  the  interests  of  the 
public,  and  wo  feel  that  our  County  Agent 
is  working  in  the  interests  of  the  public 
Just  as  much  as  any  other  person  in  the  court 
house . 

"Our  County  court  has  sent  us  a court  order 
stating  that  we  should  pay  rent  ana  that 
they  should  have  a c .ntrnot  in  their  hands 
by  the  first  of  January,  agreeing  that  we 
will. 

• 

"I  believe,  so  .owhere  in  tho  statutes  of 
hiss ourl,  there  is  reference  made  to  this; 
and  we  would  appreciate  it  if  you  would 
give  us  your  opinion." 

Under  the  provisions  of  Article  4,  Chapter  100,  of 
the  revised  Statutes  of  Missouri  for  1939,  tho  various  counties 
of  this  State  are  authorizeu  and  empowered  to  erect  a court- 
house and  Jail  and  to  purchase  real  estate  for  that  purpose. 
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Also,  unoer  such  provisions  there  Is  a requirement  that  tue 
county  snail  erect  buildings  for  the  benefit  of  the  recorder 
and  cleric  for  the  purpose  of  preserving  the  records  of  those 
offices.  However,  under  the  statutes  specif leu  abovo  there 
is  no  direct  provision  which  provides  that  tne  county  shall 
furnish  offices  for  the  various  officers  of  such  county.  Tne 
general  tenor  of  the  statutes  sforosaid,  soau  to  bo  that  the 
courthouse  is  erected  chiefly  for  the  purpose  of  providing  a 
place  in  waich  to  hold  tne  circuit  court  in  the  various  coun- 
ties. However,  it  is  a natter  of  co.uaon  knowledge  that  a 
county  courthouse  is  a building  not  only  in  which  the  circuit 
court  is  to  bo  held  but  also  a building  in  which  the  various 
county  officers  of  the  several  counties  shall  maintain  an 
office.  It  is  further  a natter  of  cuiamon  knowledge  that  in 
the  various  counties  such  officers  do  have  their  offices  and 
that  such  office  space  is  furnished  by  the  county  to  such 
officers  without  any  charge  whatsoever,  ■‘•‘hero  are  also  vari- 
ous statutes  throughout  the  statute  books  of  this  ftate,  which, 
for  tne  purpose  of  this  opinion  would  be  us oloss  to  cite,  which 
require  that  certain  officers  shall  have  their  offices  in  the 
county  seat  ana  one  in  particular  in  which  it  is  provided  that 
the  county  clerk  of  the  various  counties  shall  maintain  his 
office  in  the  county  courthouse. 

In  this  particular  opinion  request,  however,  tne  question 
arises  as  to  wue tuer  or  not  a County  Extension  A ent  can  oe  forced 
to  pay  rent  in  a county  courthouse,  which  necessarily  brings  us 
to  the  question  of  whether  or  not  such  County  Agent  is  a county 
officor.  The  ox  ct  status  of  the  County  extension  Agent  is 
rather  uaru  to  uefine  since  the  of f ic  ; was  created  in  a peculiar 
way  as  far  as  tne  counties  in  the  State  of  Mssouri  are  concerned. 
In  tne  Smith-Lever  Act  passed  by  the  con  ress  of  the  United 
States  prov  slo  i was  made  for  a setup  of  tuo  kind  now  operated 
by  the  various  county  extension  aonts.  The  county  extension 
agents  aro  furnished  oy  the  University  ox'  Missouri  to  tue  various 
counties  in  the  State  of  Missouri.  There  are  Federal  funds  and 
also  county  lunus  which  aro  uaod  for  the  payment  of  tneir  salary. 
There  ana  also  funds  in  many  instances  taken  from  the  different 
farm  bureaus  w ich  also  go  to  the  payment  of  the  county  agents' 
salaries.  However,  we  Iiavo  searcned  the  statutes  of  the  State 
of  ^issoui’i  thoroughly  anu  wo  uo  not  find  in  any  instance  where 
provision  is  made  for  the  employment  of  a county  agent  by  the 
county  court,  now  do  we  find  any  provision  which  provides  for 
tiie  aischargln  of  a county  agent  by  a county  court.  In  other 
worus,  a county  agent  is  a person  who  Is  holding  hia  office  or 
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employment,  first,  by  reason  of  the  passage  of  the  Smith-Lever 
Act,  anu  socona,  by  his  designation  to  serve  In  a particular 
county  by  the  University  of  Missouri.  It  Is  true,  as  stated 
aoovo,  that  certain  moneys  are  used  and  may  be  appropriated 
with  which  to  partially  pay  his  salary  by  the  county  courts 
of  the  various  counties,  out  we  do  not  feel  that  under  any 
construction  of  the  law  a County  Extension  Agent  can  be  said 
to  be  a county  officer  under  the  definitions  of  the  terra  in 
general  use.  It  has  been  the  practice  in  many  counties  in 
this  tato  that  an  order  is  made  by  the  county  court  of  the 
various  counties  for  the  oenefit  of  the  fai’m  association  of 
the  county,  whereby  a certain  amount  of  money  is  to  be  paid  as 
salary  to  the  county  agent  in  such  county  and  that  various 
expenses  of  his  office  may  bo  taken  care  of  by  the  county,  and 
doubtless  in  many  instances  provisions  have  been  made  in  such 
order  of  tne  court  that  the  county  court  shall  furnish  office 
space  to  such  county  agents. 

V e must  assume  for  tne  purpose  of  this  opinion,  that 
there  is  no  such  order  made  by  the  County  Court  of  Cedar  County 
whereby  the  County  extension  Agent  is  furnished  office  space 
in  the  county  courthouse.  Otherwise,  it  would  be  necessary  for 
us  to  be  informed  as  to  the  exact  provisions  of  the  order  made 
by  the  County  Court  wherein  the  County  Agent  is  to  be  furnished 
office  space. 

The  county  courts  in  the  various  counties  are  the  cus- 
todians and  managers  of  the  courthouses  in  their  respective 
counties.  They  have  the  control  of  such  courthouses,  ?dth  the 
possible  exception  of  the  circuit  court  room,  and  may  say,  within 
limits  provided  by  statutes  and  decisions  of  the  courts  of  this 
State,  as  to  how  such  courthouses  shall  be  operated.  Vie  do  feel 
that  a county  court  would  not  have  the  authority  to  charge  rent 
for  office  space  in  its  courthouse  to  the  county  officers  whose 
duty  it  is  to  look  after  the  easiness  of  the  county  itself.  How- 
ever, we  do  feel  that  In  the  case  of  a person  who  is  not  a county 
officer,  such  as  a County  Agent,  that  the  county  court  h:s  the 
right  to  dictate  the  manner  in  which  the  courthouse  shall  be 
operated  and  If  there  is  room  in  such  courthouse  which  is  not 
necessary  to  be  used  for  the  business  of  the  county,  which  the 
county  court  desires  to  rent,  that  it  would  have  the  right  to 
rent  such  rooms  and  charge  a rental  fee  therefor. 

As  a result  of  the  above,  we  feel  that  if  the  county 
court  of  Cedar  County  wishes  to  rent  office  space  to  the  County 
Agent  of  such  county,  that  it  may  do  so  and  that  in  view  of  the 
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fact  that  a county  agent  Is  not  a county  officer  under  the  mean- 
ing of  tne  term,  that  it  has  the  authority  to  charge  such  county 
agent  rent  for  the  u:e  of  such  room. 


Conclusion 


Therofore,  it  is  the  opi  .ion  of  this  Lepartaent  that 
the  County  Court  of  ^edar  County,  in  the  absence  of  any  order 
to  tne  contrary  tv hereby  such  County  Court  is  to  furnish  office 
space  for  tne  County  Agent,  may  charge  the  County  Agent  rent 
j.or  any  office  spaco  used  by  him  in  the  county  courthouse  of 
Cedar  County,  iiicsouri. 


Respec -fully  submitted. 


JO.;N  S.  PHILLIPS 
Assistant  Attorney-General 


APP  OV  ,D: 


uOY  UoAITTKlCA 
Attorney-G  vnernl 
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RO.ri.DS  ADD  BhrILOES : 


Road  district  levy  under  Section  8619  and 
Sec.  23,  Art.  10,  Mo.  Const,  cannot  be  made 
by  county  court  until  autnorized  by  major.it 
vote  of  road  district. 

/ 


Mr.  Thomas  G.  Woolsey, 
Prose cut ins  Attorney 
Cooper  County, 
Boonville,  Missouri. 


Dear  Sir: 


Your  letter  of  December  27,  1943,  presents  the  fol- 
lowing question  for  our  opinion: 

May  the  County  Court  make  the  levy 
provided  for  in  Section  8619  R.  S. 

Mo.  1939,  without  a majority  vote 
of  the  qualified  voters  of  the  gen- 
eral or  special,  road  district? 

Under  Section  8526,  R.  S.  Mo.  1939,  the  County  Courts 
in  counties  of  less  than  250,000  inhabitants  shall  at  the  May 
term  each  year  lsvy  upon  all  real  and  personal  property  a tax 
of  not  moro  than  twenty  cents  on  the  one  hundred  dollars  valua- 
tion as  a x*o au  tax,  which  is  to  be  placed  to  the  credit  of  the 
"county  road  and  bridge  fund." 

Under  Section  8527,  R.  3.  Mo.  1939,  In  addition  to 
the  levy  provided  in  Section  8526,  the  County  Court  may  levy 
a special  tax  not  exceeding  twenty-five  cents  on  the  one 
hundred  dollars  valuation,  to  be  placed  to  the  orodlt  of  the 
"special  road  and  bridge  fund."  The  tax  collected  on  property 
lying  in  a road  district  belongs  to  said  road  district  and  is 
paid  out  to  the  proper  officer  of  the  district.  The  tax  col- 
lected from  property  not  lying  in  a road  district  is  plaoed  to 
the  credit  of  "county  road  and  bridge  fund"  provided  for  in 
Section  3526. 

It  seems  that  the  districts  you  have  in  mind  have  in 
existence  these  two  levies  totaling  forty-five  cents,  but  that 
the  commies loners  of  the  districts  in  question  have  been  arbi- 
trarily naming  a levy  in  excess  of  this  forty-five  cents,  and 
the  County  Court  has  been  levying  each  year  the  amount  arbi- 
trarily named  under  Section  8619,  R.  S.  Mo.  1939.  The  levy 
which  the  court  is  authorised  to  make  under  Section  8619  can 
only  be  made  if,  prior  thereto,  it  has  been  authorized  as 
provided  in  Sections  8617  and  8618,  R.  S.  Mo.  1939. 
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Section  8617  provides: 

"Whenever  ten  or  more  qualified  voters 
and  taxpayers  residing  in  any  general 
orspeclal  road  district  In  any  county 
in  this  state  shall  petition  the  county 
court  of  the  county  in  which  such  dist- 
rict is  located,  asking  that  such  court 
call  an  election  in  such  district  for 
the  purpose  of  voting  for  or  against 
the  levy  of  the  tax  provided  for  in 
section  23,  article  10  of  t he  Constitu- 
tion of  Missouri,  adopted  Kovember  2, 

1920,  it  snail  be  the  duty  of  such  court, 
upon  the  filin  of  such  petition,  to  call 
such  election  forthwith  to  b e held  with- 
in 20  days  from  the  date  of  filing  of 
such  petition.  Such  call  shall  be  made 
by  ar.  order  entered  of  record  setting 
forth  the  date  and  place  of  holding  such 
election,  the  manner  of  voting  and  the 
rate  of  tax  the  court  will  levy,  which 
rate  shall  not  exceed  fifty  cents  on  the 
hundred  dollars  assessed  valuation  on  all 
property  in  the  district.  A copy  of  such 
order  shall  be  published  in  two  successive 
issues  of  any  newspaper  published  in  such 
district,  if  any,  and  if  no  newspaper  is 
published  in  such  district,  three  certi- 
fied copies  of  such  order  shall  be  posted 
in  public  places  in  such  district.  The 
first  publication  in  said  newspaper  and 
the  posting  of  such  notice  shall  be  not 
less  than  ten  days  before  the  date  of 
such  election.  Suoh  court  shall  also 
select  one  or  more  Judges  and  olerks  for 
such  election  to  receive  the  ballots  and 
record  the  names  of  the  voters." 


Section  8618  provides: 

"Those  voting  in  favor  of  the  addition- 
al tax  shall  have  written  or  printed  on 
their  ballots,  ’For  the  taxj  ’ those  vot- 
ing against  the  tax  the  words,  ’Against 
the  tax.’  The  Judge  or  Judges  shall  re- 
ceive the  ballots  and  the  olerks  shall 
record  the  names  and  numbers  of  the  vot- 
ers and  the  Judge  shall  place  the  corres- 
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ponding  number  on  the  ballots.  The 
Judges  and  clerks  shall  remain  at  such 
voting  place  from  eight  o’clock  in  the 
forenoon  until  five  o’olock  in  the  after- 
noon and  receive  and  record  all  the  bal- 
lots offered  by  qualified  voters  of  the 
district  and  shall,  within  24  hours  after 
tho  close  of  such  election,  transmit  the 
ballots  and  list  of  voters  to  the  county 
clerk.  The  county  clerk  shall,  in  the 
presence  of  one  or  more  of  the  Judges 
of  the  county  court,  open  and  count  the 
ballots .” 

Section  23,  Article  10,  V.o . Const.,  being  the  provi 
sion  referred  to  in  Section  0617,  is  as  follows; 


MIn  addition  to  the  taxes  now  authorized 
to  be  levied  fox’  county  purposes,  under 
anl  by  virtue  of  section  11  of  article 
10  of  the  Coi^stltution  of  this  State, 
and  in  addition  to  the  special  levy 
for  road  and  bridge  purposes  authorized 
by  section  22  of  article  X of  the  Con- 
stitution of  this  State,  it  shall  be 
the  duty  of  the  county  oourt  of  any 
county  in  tills  State,  when  authorized 
so  to  do  by  a majority  of  the  qualified 
voters  of  any  road  district,  general  or 
special,  voting  thereon  at  an  election 
held  for  such  purpose  to  make  a levy  of 
not  to  exceed  fifty  cents  on  the  one 
hundred  dollars  valuation  on  all  property 
within  such  district,  to  be  collected  in 
the  same  manner  as  state  and  county  taxes 
are  collected,  and  placed  to  the  credit 
of  the  road  district  authorizing  such 
special  levy.  It  shall  be  the  duty  of 
the  county  oourt,  on  petition  of  not  less 
than  ten  qualified  voters  and  taxpayers 
residing  within  any  such  road  district, 
to  submit  the  question  of  authorizing  such 
special  election  to  b e held  for  that  pur- 
pose, within  twenty  days  after  filing  of 
such  petition.” 
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There  can  be  no  doubt  upon  reading  Section  8617 
and  Section  23,  Artlole  10,  together,  that  the  tax  auth- 
orized cannot  be  levied  until  an  election  properly  called 
and  held  has  authorized  such  levy  by  a "majority  of  the 
qualified  voters"  of  the  road  district.  Not  only  Is  that 
fact  evident  from  the  provisions  already  noted,  but  it 
also  appears  from  Section  8619  R.  S.  Mo.  1939,  which  is  as 
follow s i 

"If  a majority  of  the  qualified  voters 
votin':  at  such  election  shall  have  vot- 
ed for  such  additional  tax,  it  shall  be 
the  duty  of  the  county  court  to  make 
the  levy  for  such  district,  which  levy 
siiall  not  exceed  the  amount  named  in 
the  order  calling  such  election,  and 
in  no  event  shall  exocod  fifty  cents 
on  the  hundred  dollars  of  such  valua- 
tion. Such  levy  shall  be  in  addi- 
tion to  the  tax  which  the  county  court 
is  authorized  to  levy  without  a vote 
of  the  district.  The  tax  so  authorized 
by  such  district  shall  be  collected  in 
the  same  manner  and  at  the  seme  time 
as  state  and  county  taxes  are  collected 
and  placed  to  the  credi t of  the  road 
district  authorizing  such  special  levy." 
(Underscoring  ours.) 

From  the  foregoing  it  appears  that  the  county 
oourt  makes  the  levies  under  Sections  6526  and  8527  on  ite 
own  motion,  and  does  not  need  to  have  an  election  authoriz- 
ing such  action.  It  also  appears  that  the  tax  levy  auth- 
orized under  Section  8619  cannot  bo  made  until  authorized 
by  a majority  vote  of  the  voters  of  the  road  district.  It 
is  that  eleotion  which  gives  tho  court  its  authority  to  aot. 
The  commissioners  of  the  district  have  nothing  to  do  either 
with  the  eleotion  or  the  levy,  and  the  county  court  cannot 
levy  more  than  the  amount  authorised  by  such  election. 


CONCLUSION . 

It  therefore  is  our  opinion  that  a county  court 
may  not  levy  a tax  under  Seotion  8619  and  Seotion  23, 
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Article  10,  Missouri  Constitution,  upon  property  In  road 
districts, until  such  action  has  been  properly  authorized 
by  a majority  of  the  qualified  voters  of  said  district  at 
an  election  held  for  that  purpose. 


Respectfully  submitted. 


LAWRidSCE  L.  BRADLEY 
Assistant  Attorney-Jeneral 

APPROVED i 


mb  C.  tfiU-Ld 

(Acting)  Attorney-  Jenoral 
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ELECTION:  Section  11550.  as  enacted  by  the 

62nd  General  Assembly,  Extra  Session, 
1944,  and  Section  E.551,  Revised 
Statutes  of  Missouri  1939,  construed* 


Honorable  John  Woodward 
County  Clerk 
Knox  County 
Edina,  Missouri 


Dear  Sir* 

We  are  in  reoeipt  of  your  letter  of  May  3,  wherein  you 
request  an  opinion  from  this  department  which  request  reads  as 
follows  t 


"I  respectfully  request  your  opinion  upon  the 
following* 

"On  April  25,  1944,  between  the  hours  of  9 and 
12  o'clock  P,M.  , a oertain  party  called  me  to 
my  office  and  delivered  to  me  a declaration 
paper  signed  by  Joe  C.  Kelley  of  Knox  County, 
Missouri,  in  the  form  set  out  in  the  Revised 
Statutes,  and  wherein  the  said  Joe  C.  Kelley 
declared  himself  to  be  a candidate  for  the 
office  of  Judge  of  the  County  Court  upon  the 
Republican  ticket  and  for  the  August,  1944, 
primary.  However,  there  was  no  receipt  showing 
the  payment  of  the  candidate's  fee  to  the 
Republican  Central  Committee,  After  consulting 
the  party  about  the  reoeipt,  he  stated  that 
perhaps  it  had  been  paid,  but  he  did  not  know 
for  sure,  and  he  then  gave  me  the  $5,00  filing 
fee,  to  be  delivered  to  the  Republican  Treasurer 
in  case  the  fee  was  not  already  paid, 

"Also,  on  April  25,  1944,  between  the  hours  of 
10  and  12  o'clock  P,M,,  another  party,  namely, 
Frank  L,  Sheets,  called  me  to  my  office  and  re- 
quested a declaration  blank  with  which  to  file 
for  the  office  of  Sheriff  on  the  Republican 
tioket  for  the  August  primary  in  my  county. 

Mr.  Sheets  executed  the  blank  in  proper  form. 
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1 but  he  had  no  receipt  from  the  Republican 

Treasurer  for  the  filing  fee,  I had  previously 
told  Mr,  Sheets  on  this  same  day  that  he  would 
be  required  to  produce  a receipt  from  his  County 
Treasurer  for  the  filing  fee  to  be  filed  with 
his  declaration, 

"Mrs,  Mary  Fisher,  who  was  Treasurer  of  the 
Republican  Central  Committee  on  April  25,  1944, 

Informs  me  that  Mr.  Kelley  paid  his  filing  fee 
to  her  before  midnight  on  April  25,  1944,  but 
she  did  not  deliver  this  reoeipt  to  me  until 
April  27,  1944,  However,  the  reoeipt  was  dated 
April  25,  1944, 

nMr,  Frank  L,  Sheets  states  that  he  made  an 
attempt  to  pay  Mrs,  Mary  Fisher,  as  Treasurer 
of  the  Republican  Central  Committee,  the  (5.00 
filing  fee  on  the  evening  of  April  25,  1944, 
but  that  he  was  unable  to  get  any  response  when 
he  called  at  her  residence.  He  further  states 
that  he  did  not  pay  to  her  suoh  filing  fee, 

"In  view  of  the  facts  as  heretofore  stated,  in 
your  opinion  would  Mr.  Kelley  be  considered  a 
candidate  for  the  of floe  of  Judge  of  the  County 
Court  and  should  his  name  be  placed  on  the 
Republican  tloket  for  the  primary  eleotion  or 
should  his  name  be  left  off  such  ticket?  And 
should  the  name  of  Frank  L,  Sheets  be  placed  on 
the  Republican  ticket  for  the  office  of  Sheriff 
for  the  August  primary  or  should  it  be  omitted 
from  the  ticket? 

"Your  immediate  attention  to  this  matter  will  be 
deeply  appreciated  as  the  time  limit  for  making 
the  primary  eleotion  ballots  is  rather  limited.” 

Section  11550,  Revised  Statutes  of  Missouri  1939,  at  the 
special  session  of  the  legislature  called  by  the  Governor  in 
1944,  designated  as  the  62nd  General  Assembly,  Extra  Session, 
repealed  Section  11550  and  re-enaoted  said  section,  which  section 
reads  in  part  as  follows! 

"The  name  of  no  candidate  shall  be  printed 
upon  any  official  ballot  at  any  primary 
eleotion,  unless  suoh  candidate  has  on  or 
before  the  last  Tuesday  of  April  preceding 
suoh  primary  filed  a written  declaration, 
as  provided  in  this  article,  * # * * * ." 
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Section  11551,  Revised  Statutes  of  Missouri  1939,  was  not 
disturbed  by  the  Extra  Session  of  the  legislature,  a portion  of 
whloh  section  we  quote  as  follows! 

"Each  candidate,  exoept  for  a township 
office,  previous  to  filing  declaration 
papers,  as  In  this  article  prescribed, 
shall  pay  to  the  treasurer  of  the  state 
or  oounty  central  oommittee  of  the  polit- 
ical party  upon  whose  tloket  he  proposes 
as  a candidate  and  seeks  nomination,  a 
certain  sum  of  money,  as  follows,  to-wlti 
**#*•*,  To  the  treasurer  of  the  oounty 
central  committee  - five  dollars.  If  he  be 
a candidate  for  state  representative  or 
any  oounty  office;  take  a reoelpt  therefor, 
and  file  suoh  reoelpt  with  and  at  the  time 
he  files  his  declaration  papers.  The  said 
sums  of  money,  so  paid  by  the  sevoral  candi- 
dates, shall  be  evidence  of  their  good  faith 
in  filing  said  declaration  papers,  wee 

It  will  be  observed  by  comparing  Section  11550,  passed  by 
the  Extra  Session,  that  It  Is  nearly  Identical  with  Seotlon  11550 
Revised  Statutes  of  Missouri  1939,  exoept  that  the  last  day  for 
filing  was  designated  In  the  new  seotlon  as  the  last  Tuesday  of 
April,  Therefore,  the  authorities  oonstrulng  Seotlon  11550  and 
Section  11551,  Revised  Statutes  of  Missouri  1939,  are  applicable 
to  Section  11550  enacted  at  the  extra  session  of  the  legislature. 

We  call  attention  to  the  case  of  State  ex  rel,  Haller  v. 
Arnold,  277  Mo.,  page  474,  l.o,  480,  wherein  the  court  safli 

"•****  That  question  1st  Does  Seotlon 
6015  of  the  act  supra,  above  quoted,  ab- 
solutely require  as  a condition  precedent 
to  the  placing  by  the  Board  of  Eleotion 
Commissioners  of  the  name  of  a proposed 
non-partisan  candidate  on  the  official 
ballot,  that  the  reoelpt  of  the  City  Treas- 
urer for  the  deposit  of  the  sum  of  sixty 
dollars  shall  be  filed  along  v.  1th . and  con- 
temporaneously with  the  certificate  of 
nomination  of  auoh  proposed  candidate? 

"We  have  concluded  that  is  does  not.  The 
affirmative  of  the  question  stated  and 
presented  by  the  facts  here  at  Issue  would 
In  our  opinion  and  In  the  light  of  the 
language  of  the  above  section  be  too  narrow 
a view  to  take  of  the  meaning  of  that  sec- 
tion. Suoh  a view  would  Inevitably  restriot 
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and  olroumaorlbe  the  right  of  a citizen  to 
be  a candidate  for  offioe  within  auoh  llmita 
and  hedge  the  privilege  about  with  auoh 
oonditiona  aa  materially  to  impinge  upon 
the  guarantee  of  the  Conatitution  that 
*all  elect iona  ahall  be  free  and  open* 

(Section  9,  Article  2,  Constitution  1875*) 

It  will  be  noted  that  the  statute  uses  the 
word  *with*  only,  without  qualifying  thie 
word  by  the  word  'contemporaneously*  or 
other  similar  word  oonnoting,  or  importing, 
simultaneity  of  filing  of  both  the  receipt 
for  the  deposit  and  the  certificate  of 
nomination.  Clearly,  the  language  used 
imports  and  requires  the  filing  of  this 
reoeipt  at  the  same  place  and  with  the  same 
officer  with  idiom  auoh  oertlfloate  of  nom- 
ination ia  filed,  * * * * 

"It  la  manifest  that  any  eligible  candidate 
for  offioe  ia  entitled  to  the  whole  of  the 
last  day  allowed  by  law  within  which  to  sub- 
mit hlmaelf  to  the  eleotors  for  their  suf- 
frages, In  a case  like  this,  where  the 
proposed  candidate  is  in  no  wise  at  fault 
(the  argument  that  he  should  have  made  up 
hia  mind  earlier  obviously  having  no  weight, 
by  reason  of  the  truth  of  the  premise  last 
above)  ought  he  to  be  deprived  of  the  privi- 
lege of  running  for  a publio  offioe  by  the 
mere  adventitious  faot  of  the  absence  from 
hia  offioe,  or  from  the  city,  or  from  the 
state,  of  the  only  officer  from  whom  the  re- 
quired official  reoeipt  oan  under  the  letter 
of  the  law  be  obtained?  The  Treasurer  might 
be  ill,  or  a case  oan  be  imagined  where  the 
death  of  the  Treasurer  might  occur  on  the 
last  day  for  filing  prescribed  by  the  letter 
of  the  statute,  and  wherein  it  would  be  im- 
possible to  appoint  hia  suooesaor  in  time  to 
have  auoh  successor  aooept  the  required  deposit 
and  issue  the  required  reoeipt  therefor,  * * * 

* * * all  that  should  be  required  is  the  earliest 
possible  payment  and  obtention  and  filing  there- 
after of  such  reoeipt i provided,  such  filing 
of  the  reoeipt  shall  be  lrT  Timet  oTITow  o?  the 
performance  by  the  Board  of'  EiecITon  Commissioners 
of  the  very  Tirst  of  the  ensuing  duties  Incumbent" 
upon  them  by  law.'  * * * * *n 
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The  view  and  ruling  set  forth  in  the  case  supra  is  fully 
sustained  In  the  oase  of  State  ex  rel.  Huse  v.  Haden,  163  S.W, 
(2d)  946,  349  Mo.  982.  We  shall  not  quote  from  this  latter  oase 
for  the  reason  that  said  opinion  reiterates  the  quotation  hereto 
set  forth  from  the  Haller  oase. 

Now  turning  to  the  opinion  request  we  note  that  Joe  0. 
Kelley’s  declaration  was  filed  in  your  office  on  April  26th, 
whioh  day  was  the  last  Tuesday  in  April,  1944.  We  further  note 
that  Mrs.  Mary  Fisher,  delivered  to  you  a reoeipt  of  date  April  26 
1944,  showing  that  Joe  C.  Kelley  had  paid  to  her,  as  Treasurer 
of  the  Republican  Central  Committee,  the  statutory  filing  fee. 

In  this  connection  we  call  attention  to  the  oase  of 
State  ex  rel.  Dodd  et  al.  v.  Dye,  163  S.W.  (2d)  1056,  l.c.  1057, 
wherein  the  court  saidi 

"The  receipts  for  the  filing  fees  were 
not  filed  simultaneously  with  the  dec- 
larations. Does  this  render  the  declara- 
tion voidf  We  think  not,  and  especially 
so  since  the  agreed  statement  of  facts 
shows  that  the  fees  were  paid  June  1,  and 
the  receipts  were  later  filed  with  the 
respondent  showing  that  the  filing  fees 
had  been  paid  prior  to  the  filing  of  the 
declarations.  The  receipts,  at  most,  are 
evidences  of  payment  and  the  time  of  pay- 
ment. These  were  filed  with  the  respondent 
before  the  time  to  print  the  ballots,  and 
in  view  of  the  earlier  payments,  as  shown 
by  the  receipts  later  filed  with  the  re- 
spondent and  aooepted  and  marked  filed  by 
him,  we  think  it  is  too  technical  on  the 
part  of  the  respondent  to  refuse  to  act 
when  he  had  evidence  to  show  that  the  fees 
were  actually  paid  before  the  declarations 
were  filed. 

"We  think  we  are  sustained  in  this  con- 
clusion by  the  following  cases  by  our 
Supreme  Court t State  ex  rel.  Haller  v. 

Arnold,  277  Mo.  474,  210  S.W.  374,  375 ; 

State  ex  rel.  Neu  v.  Waechter  et  al., 

332  Mo.  574,  58  S.W.  2d  971,  and  State 
ex  rel.  Preisler  v.  Woodward  et  al.,  340 
Mo.  906,  105  S.W.  2d  912." 
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In  view  of  the  ruling  In  the  oaae  of  State  ve.  Dye,  supra, 
as  well  as  the  statements  contained  In  the  Haller  and  the  Huse 
case,  it  is  our  view  that  the  name  of  Joe  C.  Kelley  should  be 
placed  on  the  ballot. 

Now  turning  to  the  name  of  Frank  L.  Sheets,  we  assume 
from  the  reading  of  your  opinion  request  that  Mr.  Sheets  filed 
with  you,  as  County  Clerk,  the  statutory  declaration,  thereby 
complying  with  Section  11550,  as  said  section  was  enacted  by  the 
32nd  Qeneral  Assembly,  Extra  Session  (1944).  However,  your 
opinion  request  is  not  clear  as  to  whether  or  not  Mr.  Sheets  ever 

f laced  in  the  hands  of  Mrs.  Mary  Fisher  the  statutory  fee  of 
5.00  and  procured  from  her,  as  Treasurer  of  the  Republican  Cen- 
tral Committee,  the  receipt  evidencing  the  payment  of  said  fee. 

We  are  unable  to  determine  from  your  request  whether  or  not  Mr. 
Sheets  has  complied  with  Section  11551,  Revised  Statutes  of 
Missouri  1939. 

We  wish  to  call  attention  to  the  following  quotation 
taken  from  the  case  of  State  ex  rel.  Haller  v.  Arnold,  supra, 
whioh  reads  as  follows: 

"Provided,  such  filing  of  the  receipt 
shall  be  in  time  to  allow  of  the  per- 
formance by  the  Board  of  Election 
Commissioners  of  the  very  first  of  the 
ensuing  duties  incumbent  upon  them  by 
law." 

Of  course,  the  above  statement  should  be  construed  and  read  in 
the  light  of  the  situation  detailed  in  your  opinion  request, that 
is,  instead  of  the  words  "the  Board  of  Eleotion  Commissioners" 
there  should  be  inserted  the  words  "the  County  Court  of  Knox 
County." 


We  shall  not  pass  upon  this  question  in  your  opinion  re- 
quest because  of  the  fact  that  the  opinion  request  does  not 
inform  us,  as  heretofore  stated,  of  the  true  situation,  thinking 
possibly  that  after  the  cases  set  forth  in  this  opinion  have  been 
read  it  can  be  easily  determined  whether  or  not  Mr.  Sheets1  name 
should  be  plaoed  upon  the  ballot. 

As  a further  aid,  we  call  attention  to  the  case  of  State 
v.  Brubaker,  177  S.W.  (2d)  623.  This  oase  throws  light  on  the 
question  of  when  an  instrument  is  filed  in  a court  of  reoord. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  name  of 
Joe  C.  Kelley,  a resident  of  Knox  County,  Missouri,  shall  be 
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plaoed  on  the  Republican  ticket  to  be  voted  at  the  August  primary 
election  as  a candidate  for  the  offioe  of  Judge  of  the  County 
Court  of  Knox  County,  Missouri. 


Respeotfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 

BRCtml 


APPROVED i 


ROY  MoKlf THICK 
Attorney  General 


